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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

PAULINE FAGBUYI, *
Plaintiff, *
V. * Case No.: GJH-17-2876
PRINCE GEORGE’'S COUNTY, etal., *
Defendants. *
* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Pauline Fagbuyi (“Plaintiff”) brought this acti@gainst Prince George’s
County, Maryland and its Department of Hedftbefendants”), which formerly employed her
as a nurse, alleging that she wasngfully terminated and discrimated against in violation of
Title VII of the Civil Rights Act of 1964 (“Tii VII”), the Age Discrimination in Employment
Act of 1967 (“ADEA”), and Maryland commdaw. ECF No. 9. On May 18, 2018, the Court
granted Defendants’ motion to dismiss PlafigiTitle VIl and Maryland wrongful termination
claims but allowed her agesdrimination claim to procee&CF Nos. 15, 16. Defendants now
move for summary judgment dne remaining claim. ECF N84. No hearing is necessa8ee
Loc. R. 105.6 (D. Md.). For the following reaspmhe Court will deny the Motion for Summary

Judgment.

1 The Court notes Defendants’ assertion in their Rbpbf in support of summary judgment that the Prince
George’s County Department of Health is not a legal ecdipable of being sued and therefore that claims against it
should be dismissed. ECF No. 42 at 1 n.1. Defendants have offered no citations or argumiestisnitase this

claim, however, and Plaintiff has had no opportunity spoad to it. The Court will thus refer to the two named
parties as Defendants in addressingpifesent motion, although the questioirislevant to the issues presented.

Cf. Kashaka v. Baltimore Countyo. Civ. L-04-2615, 2005 WL 1204591, at *1 (D. Md. May 20, 2005).
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BACKGROUND 2

Plaintiff, who is of Nigerian backgroundhd was born in 1947, was hired to work as a
Community Health Nurse | at the Prince Geordedinty Department of Health on February 21,
2006. ECF No. 34-4 at 2—3; ECF No. 34-18 aF%aintiff had been a registered nurse in Nigeria
before coming to the United States, where she waakesinurse in the District of Columbia and
in Maryland for more than twenty years, spéizing in pediatricand immunization. ECF No.
34-18 at 9-11. In the first five ®x months of her employmenitiv Defendants, Plaintiff served
in the Department of Hdth’s Methadone Clinidd. at 15-17. She theramsferred to a unit
known as the Wellness Clinic, which opeawithin the ounty school systenid. at 22—-23.
Effective February 21, 2007, she was promoted to Community Health Nurse Il. ECF No. 34-4 at
1. Plaintiff continued at th@/ellness Clinic through approrately 2011. ECF No. 34-18 at 27.
During summers, when school waat in session, she assisted #taff of what is commonly
known as the immunization department, a unit withe Health Department’s Family Health
Services Division formallypamed Clinical Servicetd. at 24; ECF No. 34-13 at 25, 127-28.

At the request of the head of Clinical Sees, known as the “Program Chief,” Plaintiff
was then transferred to that unit full-timd. at 24—27 Consistent with the purpose of the unit,
Plaintiff's duties focused on pviding care for patients aged 84 younger, determining what
vaccines they needed, and admimiggethe necessary immunizatiohd. at 34—35. Plaintiff had

three direct supervisors in her time at Clini8akvices, the final of which was Ingra Lewis, who

2 These facts are either undisputediewed in the light most favorable to Plaintiff as the non-moving party.

3 Pin cites to documents filed on the Court’s electraifiimgf system (CM/ECF) refer to page numbers generated by
that system.

4 Plaintiff indicated at one point in her deposition that sgan in the immunization department in 2013, which she
then contradicted by saying that that she began in Z0QE.No. 34-18 at 27. It apprs that the 2011 date is

correct, given that Plaintiff testified that she had some informal supervisory dutesiinmhunization department

for about two years, a period that apparently ended well before her termination itd2@125-26. Though the

Court notes the ambiguity for the sake of completerf@amtiff's actual start date is immaterial here.
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transferred into the unit and begamervising Plaintiff in October 2014d. at 28—-29; ECF No.
34-10 at 20-21, 77. Lewis, whose title was ImmuiozaProgram Manager, supervised three to
four nurses at that time,dluding Plaintiff. ECF No. 34:8 at 21. Lewis had previously
interacted with Plaintiff in passing when Lewiss assigned to other units within the Health
Department but did nattherwise know held. at 26-27.
In her time supervising Plaintiff, Lewlsad several concerns about her performance,
including “mistakes that were being made inrbeords, maybe some fatjulness, not getting
to work on time, justhings like that.1d. at 27. Lewis spoke with &htiff about these issues,
formalized them in letters, and reported thterher own supervisor, Thelesa Bryant, who was
the Program Chief for the Clinical Services uhdt.at 27—29. At her deposition, Lewis testified
that she told Bryant that she wanted “actidetg” in that she wanted to determine how to
“train” Plaintiff, help her “understand what next be done,” and “gdéter to a point of being
able to perform at the level that she neeieloe” and “to help her improve her work
performance.’ld. at 28. When asked if she thought tR&intiff was “physically unable to do
the job,” Lewis replied:
| do, because a lot of times she would come in in the morning and she
would complain about her legs --rtfeet and her knees hurting. So she
would have to take time out in the mang to go to the bathroom and to
rub some stuff on her legs and evlmgg prior to hegetting ready for
work. She did move slower in tharit and, you know, so some days she
had some challenges.&had a lot of pain. And she would verbally
express, you know, she was in pain today.

Id. at 36-37.

In addition to expressing concerns abloeit ability to perform her work, Lewis

repeatedly asked Plaintiff aboutrregye and her plans for retiremeuit.at 37—40, 85-86, 96-97.

According to Plaintiff, Lewigaised this topic on four casions. ECF No. 34-18 at 64-65, 78,



98-100, 102-03, 10406, 123-24. The first took place wheniRlaient to Lewis’s office with
a form authorizing leave underrtiramily and Medical Lave Act so that Plaintiff could attend
medical appointments to treat arthritis in her kntsksat 98. Plaintiff had given Lewis the form
a week earlier, but when Lewis didt return it, Plaintiff went thewis’s office to ask for it, and
Lewis said “oh, Ms. Fagbuyi, your knberts you. You [sic] getting oldId. at 98-99. A second
incident occurred when Lewis ahe point told Plaintiff to aammpany her to Thelesa Bryant’s
office without telling her whyld. at 99. While walking theré,ewis asked Plaintiff “Ms.
Fagbuyi, how old are youd. Plaintiff asked why Lewis waasking for her age, and Lewis
“laughed and said | am just curiousd! Plaintiff then asked Lewisot to ask about her age.
As they continued to walk, Lewis askeds. Fagbuyi, you won't tell me your age? And you
won't tell me when you are going to retird® at 100. Plaintiff said “please, do you have any
problem with that? Is that why we are gotogVis. Bryant. And [Lewis] said no, no, no, | am
just kidding.”1d.

On arriving at Bryant’s officeRlaintiff learned that Lewis lotold Bryant that Plaintiff
“ha[d] been extremely rude [a] Hispanic mother” anldad brought her to Bryant for
punishmentld. While Plaintiff was never disciplined oeprimanded for her purported rudeness,
she did inform Bryant the same day thatvisshad made commenasd inquiries about
Plaintiff's age and retirement plard. at 123-25. The following wé&ePlaintiff overheard two
other nurses speaking to Lewlid. at 101. One of the nurses, iddetil by Plaintiff as “Freda,”
told Lewis not to talk about Plaintiff or kagor her age or when she was going to retde.
Plaintiff called Freda at the end thieir shift to ask what had happents.Freda said that “you

have to be careful. Ingrais/ing to get rid of you.'ld. at 101-02. Freda furtheaid that “Ingra



has been asking, you supposed to retire by, everybody retire and yare not retiring,” and
that “Ingra said you too old to be herdd” at 102.

A few days later, administrative staff membef the Health Department who had served
for multiple decades receivéetters offering financial icentives for early retiremend.
Plaintiff was unaware of the letters until Lewis called Plaintiff to ask if she had received a letter
and if she was considering retiririd. at 102—04. Lewis also ask@thintiff how old she was
and said that “yoghould retire too.1d. at 103-04. When Plaintiff @lained that she had only
worked at the Department for nine years and maasnterested in retiring, Lewis said “I just
wanted to know, because you - - | think yoe due for retirement; you supposed to have
retired.”Id. Plaintiff again told Lewis thathe “was not ready to retirdd. at 104—05.

In her deposition, Lewis confirmed that she haked Plaintiff questins about Plaintiff's
age and retirement plans. ECF No. 34-10 at 37—-40, 85-86, 96—-97. According to Lewis, a
comment about retirement was part of a “gaheonversation” about which employees would
be retiring or otherwise leaving the Depaent, which Lewis testified was a common
conversation topic because there was a “reasdus” of staff taking place at the tinié. at 37—
38, 85. Lewis emphasized that the comment abdiuémeent “wasn’t in alemeaning manner” or
meant to be “derogatoryld. at 39—-40. Lewis also confirmedathshe asked Plaintiff how old
she was in the context of a conversation about Lewis’s mother, who had died earlier thdt year.
at 85-86. Lewis’s testimony is vague as to whelleerquestions about retment and Plaintiff's
age were part of the same conversation, thougltiear that Lewis’s@ount does not describe
the four different instances of monents that Plaintiff recounted.

At some point, Plaintiff neorted Lewis’s comments to Sonia Johnson, a human resources

manager who “provided oversight over the Office of Human Resources in the Health Department



and Office of Human Resource Managenfenthe County.” ECF M. 34-18 at 105-06, 114;
ECF No. 34-16 at 20-21. Plaintiff told Johnsoattbewis had asked about Plaintiff's age and
her retirement plans andiddhat Lewis was “after me.” ECF No. 34-18 at 105-06. Johnson,
however, testified that slthever received any reports whilaiRtiff was employed at the Health
Department about Lewimaking age-related comments taiRtiff. ECF No. 34-16 at 60—62. In
a subsequent affidavit, Johnsoardied that while she did noteell Plaintiff complaining to her
about Lewis, she spoke with Wes after learning about her mmnents in an Equal Employment
Opportunity Commission (“EEOC”) charge of discrimination that PIdifikdfd after she was
terminatedld. at 60—61; ECF No. 34-17 at 3. Lewsnéirmed that Johnson spoke with her
about the comments at an unspecifiecetiBCF No. 34-10 at 38—42, 96—97. According to
Lewis, Johnson told her that as a manager, Lbadsto be cautious in what she says in the
workplace and that she should not “ask questiorsthiat” or “say things like that” because they
were inappropriate and unlawfudl. at 39—40, 96-97. Lewis was noprignanded or disciplined
further and no written recd of her conversation with Johnson was médleat 40—42.

Lewis also testified at lenigtabout her poor relationshiptwiBryant, her supervisor,
whom she said “gave me a very, very hamkt” “harassed me,”icromanaged,” “badgered

LIS

me about things,” “created a lot gfief in my life,” and was gemally “very, very hard to work
with.” ECF No. 34-10 at 23-25. In May 2015, Lewistifted, rumors begaairculating within

the Health Department thBryant’s Maryland nursinicense had been suspendiet.at 98. To
confirm the rumors, Lewis checked the MandaState Board of Nursing’s public online
database and confirmed that Bnya license had lapsed in Felary 2015, meaning that she had
been practicing without a licensa three months by that timkl. at 51-53, 88—89, 98. Lewis

reported her discovery to DiarYoung, Bryant’s supervisdd. at 24, 53, 89. In a letter dated



June 22, 2015, the head of the Health Departnitadlth Officer Pamela B. Creekmur, informed
Bryant that Creekmur intendeddesmiss her from her positiofffective July 6,2015 for failing

to maintain her license. ECFON34-26. The termination dateas later moved to July 17, 2015,
ECF No. 34-27, and the action sveinalized in a letter dateJuly 16, 2015, ECF No. 34-28.

The July 16 letter stated that Bryaonutd appeal Creekmur’s decision to the Prince
George’s County Personnel Board. ECF No. 34-28. Following a hearing, the Board reversed
Bryant’'s termination and ordedeeinstatement and back payain opinion issued on August 19,
2016, ECF No. 40-3 at 2, 17, though Bryant ultimatdlgse not to returto the Department,

ECF No. 34-16 at 99. In its decision, the Bbfound that Bryant had renewed her license on
March 28, 2014, believing in good faitat she was paying for adwear renewal and that her
license would expire in 201&CF No. 40-3 at 4-5. The opinion also explained the Maryland
Board of Nursing'’s license renewal proceduselsich according to the Personnel Board vary
depending on whether the licensee wam in a odd or even numbered yddrat 7. For nurses
born in odd years, licenses expattethe end of the nurse’s morahbirth in the next odd year,

while licenses for nurses born in even years exiithe end of the birtmonth in the next even
year.ld. Bryant was born in February of an odd yeard therefore because she had renewed her
license in March of 2014, it expired aetbnd of February 2015, unbeknownst to ter.

The Board also noted Johnson’s role in Biyatermination. Johrm learned about the
license lapse on May 26, 2015 and directed Ydongace Bryant on adinistrative leave the
following day.Id. at 5-7. On June 11, Creekmur returfredn a trip and miewith Johnson, and
they together decided to terminate Briyavithout conducting fidher investigationld. at 9-10.
According to the Board’s recounting oktkestimony before it, Johnson and Creekmur’s

decision was made for four reasons: (1) Bryead been working without a license for three



months; (2) Bryant knew of issuasth her license but had notldathe Department; (3) Bryant
could not provide documentatioratithe lapse was not her owniliaand (4) Creekmur did not
feel that Bryant was “capable of maintainegninimum standard of performance in her role
because [Bryant] was a Programi€fland ‘you have to be able taust your leaders,” and ‘three
months, that’s a long time.[']ld. at 9. The Board rejected thesagens as inadequate to justify
Bryant’s termination, finding thdhe lapse was not Bryant’s faaind noting that she took steps
to renew her license the same dagt tthe learned that it had expirédl.at 14-15.

As with Bryant, the process that led to Btdf’s termination alsdegan with a license
database check by Lewis. First, at approxifge8e80 AM on July 21, 2015 — four days after
Bryant was terminated — Plairftilas hand-delivered a letteofn Creekmur informing her that
she was being transferred from Clinical Services to the Department’s HIV/STD Program
effective August 3, 2015. ECF No. 34-18 at 118-19, 121-22, 139; ECF No. 34-16 at 128.
According to Lewis, either she or Bryant hadaommended that Plaintiffe transferred out of
the immunization unit to the HIV program. ECIB. 34-10 at 29-31. Lewis té&#td that even if
it was Bryant, Lewis would haveademmended a transfer at that tibecause “at that point |
thought, well, maybe immunizations is too ¢eagiing for Ms. Fagbuyi because it's [sic] some
of the things that we were required to do. Mayhmaybe this is not ¢harea for her anymore.”
Id. at 31. She also testified that “maybe imnaations didn’t work necessarily for Ms. Fagbuyi
at this time. Because the work thre¢ do can be very challengingsla lot that's required. It's a
lot that we must remembemait may not be for everybodyld. at 29.

Asked if she meant that the position regdisomeone younger, Lewis testified that
“[a]ge doesn’t have anything to with it, just who's able teeally get the job done. So maybe

this is not for Ms. Fagbuyi anymore — thatsaay thought — because of all the areas and the



mistakes that was being made.yWa her time served herelp. Maybe she doesn’t want to do
this anymore. Because with imunizations you have to be lgdocused on what you're doing.”
Id. at 31-32. Lewis could not recall, but agreed i wassible, that Plaintiff had told her that she
liked immunizations and wanted to stay in that dditat 32—33. When asked if she knew that
Plaintiff felt that the two of therdid not have “the best workinglationship,” Lewis replied that
she “didn’t have anything against Ms. Fagbuyi. Wias the best employee? No. She had a lot of
challenges. She couldn’t really do the job vesiymore because of &lle mistakes that she
made. But her personally as an indivigue, | didn’t have anything against held: at 34, 36.
Asked again about the reasonstfte transfer, Lewis testifidthat the HIV program needed
nurses, and “it came up, hey, maybis program isn’t the right pgram for Ms. Fagbuyi at this
time. She can be transferred to HIVihe HIV program, which needed more hell’at 87.
Plaintiff testified that she went to speak witbwis shortly after she received the transfer
letter, at approximately 8:45 Akhat morning, and that Lewis act surprised and dismayed at
the news. ECF No. 34-18 at 6566, 121-22. Accorttirfijaintiff, Lewis was “faking crying”
and saying “Ms. Fagbuyi, | don’t want you to leave.” ECF No. 34-18 at 107, 122. At 10:30 AM
that morning, Lewis came to Plaintiff's office and told her that her nursing license had expired.
Id. at 36. According to Lewis, she had just perfedna “quality assurance review” of Plaintiff's
license and discovered that itchiapsed at the end of the previous month, June 2015. ECF No.
34-10 at 42-43, 47. When asked why she checladtff's license stais that day, Lewis
testified that she did “random etks” of the licenses of the fonurses she supervised and that

on July 21, 2015, she “was doing a random chenl™gust going and reviewing, and that’s it.”
Id. at 50. Asked if she reviewedyother licenses that day, shetifesd that she “probably did,”

and that “sometimes when I'ooing it I'll just go kack and review everybody’sld. at 51.



When Lewis told Plaintiff that her licenseas expired, Plairffiresponded that she
believed her license was current, that inforaragshowing otherwise wasistaken, and that she
had documentation of her license status at hétnat 57-58; ECF No. 34-18 at 36-37. Plaintiff
asked for leave to retrieve the documentatiorickvhewis approved at éhdirection of Lewis’s
new supervisor, Frances Caffiéright. ECF No. 34-1@t 58-59; ECF No. 34-18 at 36. Plaintiff
accordingly went home and searched but coutdind the documents she was looking for. ECF
No. 34-18 at 37. She then called the state NuBowyd to explain the wiation and confirmed
that her license had indeed expirkell.at 47. At the encouragement of the Nursing Board staff
member she spoke with, Plaintiff drove to tha$ing Board’s offices in Baltimore and paid for
a two-year renewald. at 50, 130. Although Plaintifecalled that she haénewed her license in
2014 and that the receipt she wagen showed an expiration date2016, she learned at the
Nursing Board that the 2016 date was the expinadiate of the credit card she used to pay for
the renewal, not the exptran date of the licenséd. at 37, 40, 47, 130. The Board staff member
also told her that she had a 30-day grace period for renelwat.59. Once her license was
renewed, Plaintiff took the paymeneiceipt she was given and returriedher office to provide it
to Lewis, but Lewis had left for the dag. at 47-48, 59, 130-31.

Plaintiff brought the receigb Lewis the next mornindd. at 48; ECF No. 34-10 at 59—
60, 114. Lewis warned her that even with the rehglivdon’t know what they are going to say.
| don’t know if they are going to allow you work.” ECF No. 34-18 at 59, 61. The following
day, Johnson called Plaintiff and told her thia¢ was being placed onnaithistrative leave in
connection with the license lapse and needegbtbome until further nate, which Plaintiff did.
Id. at 61. The following Monday, Johnson called ard Riaintiff she could come back to work,

but that she did not know whptinishment Health Officer €ekmur would give Plaintifid. at
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62—63. When Plaintiff returned, sispoke with Deborah Beaslenother Health Department
nurse who was the presidenttbé union to which Plaintiff lenged, and told Beasley that
Lewis had tried to transfer hand had faked ignorance andisass when Plaintiff asked about
it. Id. at 64—66. Plaintiff felt compelled to inforthe union what had happened because of that
conversation with Lewis, as well as Lewis’s prammments about Plainfé age and retirement
plans and the incident whenwis brought Plaintiff to Bryanfior punishment, which together
led Plaintiff to feel that “something was comingltl. at 64—66.

After Plaintiff had returned to work foparoximately one week, Johnson asked Plaintiff
to meet her in Beasley’s offickl. at 63—64. When Plaintiff arride Johnson presented her with
a letter from Creekmur datedugust 4, 2015 informing Plaintiff & Creekmur intended to
dismiss her because she had worked for threesweitk a lapsed license violation of § 16-
194(a) of the Prince ®ege’s County coddd. at 63, 71-72; 141 The letter provided Plaintiff
with ten days to responttl. at 72, 141. Plaintiff asked Jolamswhy she was being dismissed
given that she had a 30-day grace period after her license lapsed and because, to Plaintiff's
knowledge, Beasley had only received a threetngaid suspension when she had had a license
lapse issudd. at 73. Johnson responded that she did not “know what to say” because the letter
“is not from me” and that Plaintiff should “[t]rgnd tell her within the 10 days, maybe she will
convince [sic] why this happenedd. Beasley then advised Plaito contact another union
official, Debra Jones, abofiling a union grievancdd. at 74—75. Plaintiff miethe next day with
Jones, and later with Jonesdeher supervisor, Carlton Gulldl. at 76—78.

On August 7, 2015, Plaintiff sent a response letter to Creetgnaunting Lewis’s

notification that her licese had expired, her attempt to find rearewal materials, her trip to the

5> Johnson testified that she had drafteslletter and that it was reviewedthg Prince George’s County Office of
Human Resource Management before it was given to Plaintiff. ECF No. 34-16 at 58-60.
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Nursing Board in Baltimore, hedministrative leave, and hexceipt of the notice of intended
dismissal from Johnsoid. at 152. Plaintiff explained that she renewed her license within what
she understood as a 30-day grace period and “résiheptead[ed] that [Creekmur] consider a
lesser disciplinary actionld. On September 2, 2015, howevere€kmur sent Plaintiff a final
decision letter terminating Ptaiff’'s employment diective September 2015 for her violation

of § 16-194 of the Prince George’s County cddeat 88, 154. In her deposition, Johnson
elaborated on the applicatitm Plaintiff of that provisin, titled “Perfemance-related

disciplinary actions.” 8§ 16-194(@uthorizes disciplinary acticagainst an employee, including
termination, when the “employee’s performancethesome ‘less than satisfactory’ with respect
to the execution of any or all of the dutieskis, and/or responsiliiks set forth in the
employee’s position descripti.” ECF No. 34-15 at 14.

The provision then offers three criteriainoicate “less than satisfactory” performance,
including 8§ 16-194(a)(3), which st that “[w]here the employeeskes or fails to maintain any
of the requirements or standards set fortthequalification requirements statement . . .
applicable to the employee’s positioid: at 15. Johnson testified tHakaintiff's lapse of license
fell within that provisionand was the basis for her tenation. ECF No. 34-16 at 91, 93-94.
When asked if she was aware that Plaintiff [@erformance evaluatidefore her termination
indicated that she was not perfangnin a less than satisfactocgpacity, Johnson answered that
Plaintiff was “in a satisfactory statudd. at 93. Asked whether tH2epartment had its own
policy requiring continuous licensing, Johnson texdithat there was a licensing policy in place,
but conceded that it made management staffonsible for notifying employees that their

licenses were set to expire and that Plaihid received no such natidtion. ECF No. 34-16 at
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31-34;see also idat 124. Johnson also conceded thathglteno evidence that Plaintiff ever
received a copy of that polickd. at 105-06.

Johnson also testified that Plaintiff was terated, rather thangen a lesser punishment,
consistent “with the action taken wilhs. Bryant for her license lapsindgd. at 64, 76. In
explaining that Plaintiff’'s mistakabout the expiration date ofie&eense was not considered in
the decision to terminate heghhson noted that Bryant alsibecl confusion abouter license’s
expiration date to justjfher failure to renewd. at 77. Therefore, Johnsemplained, “we were
being consistent” because Bryant “had just teeminated for the sae reason. And her reason
or her error, again, was pretty oiuthe same as Ms. Fagbuyi’s, tiia&y made an error in either
what they thought they had done or what ttieyught the documemtas. So it was just
consistency in the action that svemposed to both staff memberkd” at 78—79. Johnson
reiterated this consistency ratibmavhen asked if she had conselthat Bryant worked with an
expired license for threeanths while Plaintiff did so for only three weeks. at 79-80.

In her affidavit, Johnson declared that sinel Creekmur made the “ultimate decision” to
terminate Plaintiff and that ¢h*decision was not made by Ms. Lewis, nor does Ms. Lewis have
the power to make such a deoisi’ ECF No. 34-17 at 3. Insteathhnson stated, “[t]he decision
that was [sic] made by myself and the Health €2ifiand it was based solely on the fact that Ms.
Fagbuyi failed to renew her licenséd: at 4. “The Health Officenad a zero-tolerance policy for
this type of behavior and that why terminatiorwas imposed,” Johnson clarified, noting that
Creekmur had also terminated Bry#mat year for a license lapdd. Johnson further stated that
“[n]Jone of the performance issues noted by Mswisevere considered it@rms of making the
decision to terminate Ms. Fagbuyi” and noteal ttMs. Lewis neverecommended termination

or any other type of discipline for Ms. Fagbayimyself or to the Health Officerld. In her
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deposition, Lewis testified thahe was unaware that Plaintifs being terminated, believed
Plaintiff was simply being transferred, andsasurprised when she learned what had happened.
ECF No. 34-10 at 66—67. Lewis alsstified that aside from heoncerns about Plaintiff's
timeliness, the mistakes she made, and the incidevitich she was allegedly rude to a patient,
there was nothing unsatisfactory abBidintiff's performance in her roléd. at 68.

On September 16, 2015, Plaintiff submitted eonmgrievance fornthat union official
Debra Jones had prepared with her. ECF Nel&at 76, 144. The grievance alleged that the
Health Department had viokd Prince George’s Countpae and the union’s collective
bargaining agreement in terminagi Plaintiff and sought reinstatemt, back pay, and removal of
adverse documentatiorofn her personnel filed. at 144. The form was received by the Prince
George’s County Office of Human Resources Management amgpheddiy that Office’s Deputy
Director Rhonda Weaver to Risk Analyst Shalibha who presided over a grievance hearing on
December 10, 2015 at which Johnson represengeDepartment and Jones’s supervisor Gullab
represented Plaintiffd.; ECF No. 34-12 at 7, 36—38. Both representatives elicited testimony
from other attendees, who includethintiff, Lewis, Frances Ca#tWright, Jones, and another
union official. ECF No. 34-18 at9; ECF No. 34-12 at 37-38.

In her testimony, Lewis recounted the circuamsies of her discovery that Plaintiff's
license had expired on June 28, 2015 and “empéddisthat she had contacted the Nursing
Board to confirm the gration before infornmg Plaintiff. ECF M. 34-12 at 37-38. Caffie-
Wright stated that every registered nursavisre of the professiohabligation to possess a
valid license at all timedd. at 38. After eliciting these aements, Johnson argued that

functioning as a nurse with an expired licensad‘potentially serious negative implications, not
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only for the Department, but the @aty as well,” and that “a nse practicing even one (1) day
without a valid license poseshage liability for the County.Id.

Gullab also examined Lewis and Caffie-ght and elicited three main admissiolus.at
38. First, Lewis agreed that the “conditionseafiployment” section of the description for
Plaintiffs Community HealtiNurse Il position required posseassiof a valid nursing license
only “at the time of appointent” and set no license regeinents beyond that timiel. at 38;see
ECF No. 34-6 at 5. Second, Lewis and Caffieghtiacknowledged thatehe was “no official
County policy within the Departméregarding licensing.” ECFdN 34-12 at 38. Finally, Caffie-
Wright confirmed that Plaintiff held a valid lice@ when she was issued the notice of intent to
dismiss on August 4, 201kl. Plaintiff also spokeat the hearing, explaining that she was aware
of her obligation to renew her &ase, that she checked her staaggilarly, that she mistook her
credit card expiration date foretdate of her license expiratiaten she checked her status in
June 2015, and that she immediatghid the required fee andnewved her license the same day
that she learned of the lap$. at 39. Plaintiff also stated thsihe felt embarrassed for letting
her license expire but felt thermination was too harsh opanishment for what she called “an
honest mistake.ld.

Risk Analyst Ivy affirmed Riintiff's dismissal in a lger to Johnson and Gullab on
January 8, 2016d. at 36. Most important in Ivy’'s decai were Plaintiff's admissions that her
license had expired on June 28, 2@b8l that she was aware of hesponsibility to continually
renew her license in order to practitik.at 39. Those admissions Ieg to disregard arguments
about the lack of a County license policy or a negquent in Plaintiff's position description that
she maintain her licenskl. at 39. The decision also rejectmad argument by Gulkathat the 30-

day grace period Plaintiff had referred to in response letter to Creekmur, which is established
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by a Maryland regulation, provideddnttiff thirty days after helicense expiration during which
she could not be terminatdd.® lvy concluded that the regatlon offered no termination
protection and merely allowed Ri&iff to renew her license within that period without restarting
the licensing process as a new applickhtat 40. Ivy’s ultimate corasion — that Plaintiff's
dismissal “was justified” — was based on theestatjuirement that nurséold valid licenses to
practice.ld. Though Ivy did not provida citation for that conckion, the Maryland Health
Occupations Code bars praatigias a registered nurse aelnsed practical nurse without a
state-issued license, as wellke®wingly employing an unlicensed person to practice in such a
role. Md. Code Ann., HealtBcc., 88 8-701, 8-708eeECF No. 34-14. lvy’s letter explained
the process for appealing her decision, thaRigimtiff did not do 8. ECF No. 34-12 at 40.

On May 19, 2016, Plaintiff signed a chargeadscrimination with the EEOC alleging that
she was terminated from her position on the bafdi®r race, color, national origin, and age in
violation of Title VII, the ADEA,and Maryland state law. ECF No. 13-#he EEOC mailed
Plaintiff a dismissal and notice of rightsae on June 28, 2017. ECF No. 10-5. Plaintiff then
initiated this action on September 28, 2017FB®. 1, and filed an Amended Complaint on
December 21, 2017, ECF No. 9, which alleged thainBif’s discharge violated Title VIl and
the ADEA and was a wrongfulr@ination under Maryland lavigl. at 5-8. Defendants filed a
Motion to Dismiss the Amended Complaort January 4, 2018. ECF No. 10. On May 18, 2018,
the Court granted in part and denied in plagt Motion to Dismisgn a memorandum opinion,

dismissing the Title VII and vangful termination claims bwllowing the ADEA claim to

8 The provision, Md. Code Regs. 10.27.01.15, provides that “A license expires 28tithday of the licensee’s birth
month,” and that “A licensee has a 3@ydyrace period beyond the expiratiotedaf a license to renew a license.”
SeeECF No. 34-12 at 13, 42.

7 Plaintiff's Amended Complaint states that the charge was filed with the EEOC on or about June 1, 2016. ECF No.
9 1 25;see als&CF No. 15 at 3.
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proceed. ECF Nos. 15, 16. Defendants answixedmended Complaint on June 1, 2018, ECF
No. 17, and filed the pending Motion fSBummary Judgment on April 12, 2019, ECF No. 34.
Plaintiff filed an Oppositin to the summary judgmemotion on June 10, 2019, ECF No. 40,
and Defendants submitted a Reph July 16, 2019, ECF No. 42.

In the Amended Complaint, Plaintiff alledyéhat similarly sitated nurses were not
similarly disciplined when their licenses expired. ECF No. 9 1 18. In the course of depositions
and in her briefing, Plaintiff ragxl the expirations of licensbsld by Thelesa Bryant, who was
born in 1969, Deborah Beasley, the union pregjd®rn in 1956, and a third nurse, Lisa Berry,
born in 1968. ECF No. 34-24 at 2; ECF No. 34-20 at 2; ECF No. 34-29 at 2. The circumstances
of Bryant’s termination have already been diésal in detail. Beasley’s lapse, as mentioned
above, resulted in Creekmimnposing a three-day unpaid suspension. ECF No. 34-23 at 2.
According to Creekmur’s January 30, 2013 notitproposed disciplinary action for Beasley,
Beasley worked with an expired licerfsem August 28, 2012 to daary 10, 2013. ECF No. 34-
21 at 2. Notably, however, the letfmoposed only a ten-day suspensidnln a response letter,
Beasley explained that she had paid focense renewal on Augus5, 2012, received an
emailed receipt, and believed her license walid until she received a postcard on January 9,
2013 stating that the process was unfinished because she had not completed a criminal
background check, which she hadeebefore been guiired to undergo farenewal. ECF No.

34-22 at 2. Creekmur’s final no@ of disciplinary action ackndedged Beasley’s explanation

8 Plaintiff's Opposition brief sserts in a preliminary statement that Plaintiff brings claims under both the ADEA and
the Maryland Human Rights Act and that Defendants deeek dismissal of the latter claim in this motion. ECF

No. 40 at 3. The Court is uncertain attPlaintiff is referring to; while Plaintiff brought a Maryland Human Rights

Act claim in her original Complaint, ECF No. 1, the mlaivas not included in her Amended Complaint, ECF No. 9,
and accordingly no such claimbefore the Court. The Court therefomnsiders only Plaintiff's ADEA claim, the

only claim that survived Defendants’ Motion to DismiSeeECF No. 16.
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and shortened the suspensionjngtlso that thetate Nursing Board was experiencing a
processing backlog at that time. ECF No. 34-23 at 1.

Berry’s license lapse, for which she alsoaiged a three-day suspsion, took place in
2010 under then-Health Officer Ddonald Shell. ECF No. 34-18 97; ECF No. 34-17 at 1-2;
ECF No. 34-18 at 56, 58; ECF No. 40-3 at 11,Pl&intiff testified at her deposition that she
spoke with Berry to ask what had happenednduthat incident. ECINo. 34-18 at 57. Berry
explained to Plaintiff that heupervisor informed her that hiszense had lapsed three months
earlier, she was told to reneinand did so, and received a short suspension of approximately
three daysld. at 57-58. According to Johnson, who was$ employed by Defendants at that
time, Berry received no otherstipline, but there was no othaformation in Berry’s personnel
file to shed further light on what took pladeCF No. 34-16 at 53-55. Johnson also testified that
she did not know what policies may have beeeffect at the timef Berry’s lapseld. at 100. In
her affidavit, Johnson stated that policies governing licensure retgite were in effect but not
rigorously enforced when Dr. Shell senasiHealth OfficerECF No. 34-17 at 3.
Il. STANDARD OF REVIEW

Summary judgment is proper if there are nowgee issues of matal fact and the
moving party is entitled tjudgment as a matter of la@elotex Corp. v. Catretd77 U.S. 317,
322 (1986) (citing Fed. R. Civ. P. 56(cirancis v. Booz, Allen & Hamilton, Inc152 F.3d 299,
302 (4th Cir. 2006). A material faid one “that might affect thoutcome of th suit under the
governing law."Spriggs v. Diamond Auto Glgs&42 F.3d 179, 183 (4th Cir. 2001) (quoting
Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)). A giste of material fact is only
“genuine” if “the evidence is s that a reasonabjery could return arerdict for the nonmoving

party.” Anderson477 U.S. at 248-49. However, the nonmgwvparty “cannot create a genuine
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issue of material fact throughere speculation or the building one inference upon another.”
Beale v. Hardy769 F.2d 213, 214 (4th Cir. 1985). Theutt may rely on only facts supported
in the record, not simply assertions in the pleaglingorder to fulfill it “affirmative obligation .
.. to prevent ‘factually unsupported claimsdefenses’ from proceeding to triakélty v.
Graves-Humphreys Co818 F.2d 1126, 1128 (4th Cir. 1987) (quotbejotex 477 U.S. at 323—
24). When ruling on a motion for sumary judgment, “[tjhe evidenad the non-movant is to be
believed, and all justifiable inferencase to be drawn in his favor&nderson477 U.S. at 255.
[I. DISCUSSION

“The ADEA makes it ‘unlawfufor an employer . . . tdischarge any individual or
otherwise discriminate against any individual because of such individual’s age.”
Westmoreland v. TWC Admin. L1924 F.3d 718, 725 (4th Cir. 2019) (quoting 29 U.S.C.
§ 623(a)). “An employee who alleges that her expgt violated this probition ‘must prove by
a preponderance of the evidence @hhinay be direct or circunasitial), that ag was the “but-
for” cause of the challergl employer decision.Td. (quotingGross v. FBL Fin. Servs., Inc.
557 U.S. 167, 177-78 (2009)). “Direct evidence musebielence of conduatr statements that
both reflect directly the alleged discriminatoryitatie and that bear directly on the contested
employment decision.'Warch v. Ohio Cas. Ins. Ga135 F.3d 510, 520 (4th Cir. 2006) (quoting
Taylor v. Va. Union Uniy.193 F.3d 219, 232 (4th Cir. 1999) (en banc)). “Even if there is a
statement that reflects a discriminatory atképit must have a nexus with the adverse
employment action.Id. (citing Brinkley v. Harbour Recreation Cluh80 F.3d 589, 511 (4th
Cir. 1999)).

A plaintiff can alternatiely defeat summary judgment under the burden shifting

framework set forth iMcDonnell Douglas Corp. v. GreeAll U.S. 792 (1973)pee
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Westmoreland924 F.3d at 725. To establish a prima facie case of unlawful age discrimination-
based discharge, a plaintiff must demonstradé tiil) [s]he was a member of the protected
class—that is, older than 40)) ([8]he was discharged; (3) [s]he was qualified for the job and met
[the employer’s] legitimate exptations; and (4) [her] positiaemained open or was filled by a
similarly qualified individuawho was substantially youngeHill v. Se. Freight Lines, Inc523
F. App’x 213, 215 (4th Cir. 2013) (citingyarch 435 F.3d at 520). “[T]he bden [then] shifts to
[the employer] to demonstrate ‘a legitimmahondiscriminatoryeason’ for the adverse
employment action.Darnell v. Tyson Foods, Inc536 F. App’x 366, 369 (4th Cir. 2013)
(quotingWarch 425 F.3d at 513-14). If the employer “metgis burden, ‘the presumption of
discrimination created by the prima facie casaplpears from the casedathe plaintiff must
prove that the proffered jtiication is pretextual.”1d. (quotingWarch 425 F.3d at 514).

Plaintiff here opposes summgndgment under both theorieShe first asserts that
Lewis’s questions and commentsRaintiff about her age and her plans for retirement are direct
evidence of age-based discrimination. Antitipgthis argument, Defendants claim that the
comments show insufficient evidence of anirtmsupport a direct evahce claim because they
were not “blatant, nor do theyvince any intent to discriminab@ased on age.” ECF No. 34-2 at
14. Defendant primarily relies drourth Circuit case law in whicemployers made unspecific,
isolated comments about thenefits of employing youngerorkers. For example, Warch v.
Ohio Casualty Insurance Gahe court found insufficient theatement that an older job
applicant would struggle to be hired because rigipeople at that age, they didn’t get the work
out of them that they did youngpeople.” 435 F.3d at 520. The court saw no evidence that that

comment was “more than an isolated evelat.”
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Similarly, inBirkbeck v. Marvel Lighting Corpthe court found ane-time statement
that “there comes a time when we have to madg for younger peoplahadequate evidence of
discrimination. 30 F.3d 507, 511-12 (4th Cir. 1994 EEOC v. Clay Printing Cothe court
held that statements that the employer Bddd “attract newer, younger people” and was
lacking in “young blood” wererfot probative of age discrimation or a discriminatory
purpose.” 955 F.2d 936, 942 (4th Cir. 1992). FinallyMreish v. Walkerthe court concluded
that comments about the socigtabcess of generational changere not actionable and that
when viewed in context, asdement that the employer needegbrotect its “young, bright,
junior scientists” showed that the employeisveancerned with whether workers were trained
using recently developed methods, not wtiithir age. 359 F.3d 330, 336—37 (4th Cir. 2004).
Lewis’s comments and inquiries Raintiff, however, are sutantially more specific and
directly indicative of age-badeanimus than the statements in the cases Defendant cites.
According to Plaintiff — in whos favor the facts must be constd at this stage — Lewis asked
Plaintiff about her age and retirement plans on multiple separate occasions: when Plaintiff went
to Lewis to obtain her signature on an FMleave form, ECF No. 34-18 at 98-99; when Lewis
took Plaintiff to Bryant’s officdor discipline after Plaintiff wa allegedly rude to a patieind, at
98-101; and when Lewis asked Plaintiff if sheswansidering accepting financial incentives for
early retirementid. at 102—05. During these conversations, Pidif testified, Lewis told her
that she was “getting oldid. at 99, asked how old Plaintiff wad, at 99, 103, asked her about

when she was going to retitid, at 100, or told her she shoulktire or was supposed to have

9 Defendant claims that the conversation Plaintiff beard between Lewis and their colleague Freda in which
Freda warned Lewis not to ask about Plaintiff's age, andtiffa subsequent call to Freda in which Freda said that
Lewis had commented about Plaintiff's age, are heaB@af.No. 40 at 15. Because it is not necessary to the
Court’s conclusion, the Court will not consider these statgsat this juncture, without determining whether they
would be considered hearsay.
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retired,id. at 104—-05. These questions and commeetsletailed and personally targeted at
Plaintiff, unlike the remarks in the caseswamich Defendants rely, which were generalized,
isolated, or mitigated by context.

Of course, as this Court has explained,difs§ comments or inqués about retirement,
without more, do not establish direcigsnce of age-related discriminatiomduston v.

Kirkland, No. GJH-15-2507, 2016 WL 7176580, at *10 (D. Md. Dec. 7, 2016) (dxaBarr v.
Cleveland Clinic Found918 F. Supp. 2d 676, 683 (N.D. Ohio 20X3jloway v. Milwaukee
Cty, 180 F.3d 820, 825 (7th Cir. 1999)). “But ‘whitas true that ammployer’s “friendly”
inquiries about retirement cannggually support a finding of agdiscrimination . . . not all
inquiries about retirement are ‘@ndly” and . . . repeated and uglaome inquiries may certainly
be relevant to a shong of age discrimination.’Id. (quotingLeonard v. Twin Tower$ F.

App’x 223, 230 (6th Cir. 2001)). IHouston v. Kirklandthe plaintiff claimé that the defendants
told her that her salary was being cut becausensts “old enough to collect social security” and
she was going to retire soon, and further asserted that shepsatey asked when she would
retire and was told that she shouttl. This evidence was sufficienf the Court’s view, to deny
summary judgment on the Plaintgfdirect-evidence ADEA claintd.; see also Loveless v.
John’s Ford, Inc.232 F. App’x 229, 233 (4th Cir. 2007).

The Court reaches the sananclusion here. Plaintiff hastderth evidence that Lewis’s
comments about her age and retiremeamglere both repeated and unwelcoBe=ECF No.
34-18 at 99, 104-05. That Lewis made the commiaritee context of potential or actual
personnel action — approval @frequest for leave, disciplinary meing with Lewis’s
supervisor, and an announcement of early reti@ incentives — could lead a reasonable

factfinder to conclude #t Lewis was specifically mindful &laintiff's age in connection with
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her status as an employee. Further, Lewisilggadmitted that she ragsl Plaintiff's age and
retirement plans with her, had concerns abaainiff's physical ability to perform her work and
mistakes she had made, and recommended posied recommending Plaintiff for a transfer
because of those concerns. ECF No. 34-BYa#0, 85-86, 96-97. Lewis repeatedly testified to
her thoughts at the timad the recommended transfer tiRaintiff might not be suited for
immunization “anymore.1d. at 31, 36, 87. While Lewis’s accounitthe timing and content of
her remarks differs frorRlaintiff’'s, construing theecord in Plaintiff'sfavor produces a genuine
dispute of meerial fact.

Even if Lewis’s comments reflect a discrimiogy attitude, however, they must have had
a nexus with Plaintiff germination in order to give rise to liabilitgee Warch435 F.3d at 520;
EEOC v. CTI Glob. Sols815 F. Supp. 2d 897, 906—-07 (D. Md. 2011). In other words, as
Defendants argue, if Plaintiff hast raised a genuine disputefatt that Lewis was sufficiently
involved in the decision to termate her, Plaintiff canot proceed on a direct evidence theory.
Plaintiff responds to thiargument in two ways. First, Plairitdfenies an assertion in the Motion
for Summary Judgment’s statenbef facts that “Lewis dichot recommend termination of
Plaintiff, nor did she pay [sj@any role in the decision-maig process.” ECF No. 40 at 14.
Plaintiff provides citations totwo documents to substantiate the denial: testimony by Johnson
that she could not recall whettee draft notice of proposedsgipline was provided by “the
supervisor,” ECF No. 34-16 &8, and Defendants’ listing afewis in responding to an
interrogatory asking for the namesindividuals who “@rticipated in the decision to terminate
[Plaintiff's employment].”"SeeECF No. 40-4 at 6.

This evidence fails to raise a genuingpdite about Lewis’s te in Plaintiff's

termination. Johnson’s testimonythe cited pages was that in some cases supervisors provide
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draft proposed discipline lettersier and that she could not remiger if she received such a
draft here. ECF No. 34-16 at 58. Johnson lel@iified, however, that in this case, Lewis
informed Johnson that Plaintiff's license had lapsed and provided a document outlining “what
exactly took place,” but did not “maka recommendation for terminatioihd’ at 107;see also
ECF No. 37-14 at 4. Lewis also testified teheé made no such recommendation, ECF No. 34-10
at 87, and Johnson'’s affidavit dfsed that Lewis had no power tnake termination decisions.
ECF No. 37-14 at 3. This testimy about Lewis’s actions andtharity clarifies the unclear
testimony that Plaintiff cited anhrs Plaintiff's interpretatioms for the interrogatory response
listing Lewis as a participant in the termination decision, it would be unreasonable for a
factfinder to concludéhat the response @1 admission by Defendargbout Lewis’s role in
light of the subsequent testimoagd affidavits by Johnson andwis that state otherwise. ECF
No. 40-4 at 6. Plaintiff therefortgas not presented specific evideirténe record that Lewis was
involved in the decision to terminate her.

Plaintiff also points, however, to implicit indications that Lewis was sufficiently involved
in the decision to render herianus the but-for cause of thet@nation. Thesarguments center
on Lewis’s explanation for her decision taeck Plaintiff’s license on July 21, 2015 and on
Johnson’s denials that she was aware of Lewisiarks to Plaintiff befee Plaintiff filed her
EEOC charge. First, as Plaintiff argues persughgj a reasonable factfinder could disbelieve
Lewis’s explanation that she vedtl Plaintiff's licensestatus as part of a “random check” in
light of the sequence of everasthat time. ECF No. 34-10 80. Lewis performed the check
immediately after Plaintiff protested her tsé@r and less than a week after Bryant was
terminated, a process that alsegan with Lewis checking hkcense status. Additionally,

Lewis’s statement in the grievance hearing #iat verified the lapse with the state Nursing
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Board before informing Plaintifonspicuously was not part thfe narrative sheffered in her
deposition. By combining these points withAlie's comments about Plaintiff’'s age and the
evidence that she believed Pl#irthould retire, dactfinder could rasonably draw the
inference that Lewis checkedaltitiff's license and informedohnson that it was expired in
hopes of causing Plaintiff's terminatidt.

Next, while Plaintiff mustlemonstrate a nexus betwdaswis’s motivations and
Johnson’s actions, the question whether Johksew about Lewis’s comments and concerns
about Plaintiff at the time Johnsprepared the proposed noticedigcipline is substantial and
unresolved. Plaintiff testified #t she spoke with Johnson irrgen to report Lewis’s comments,
ECF No. 34-18 at 105-06, and Levgonfirmed that Johnson carto speak with her about
them, ECF No. 34-10 at 38-42, 96-97. Johnson'’s testinmopntrast, is that she did not recall
speaking with Plaintiff about Lewis comments and did not leaabout them until after Plaintiff
was terminated. ECF No. 34-16 at 60-62; ECF No. 34-17 at 3. Though neither Plaintiff's nor
Lewis’s account confirms thenting of their conversations withohnson, Plaintiff's testimony
and Johnson’s plainly cannot both be accuratengivat Plaintiff could not have spoken with
Johnson after her termination. If Johnson it fnew of the commestand accepted Lewis’s

age-based concerns about Plaintiff’'s performdrefere the termination process began, that

10 Notably, though Plaintiff does not directly raise it here, the so-called “cat’s paw” or “rubber stamp” theory of
liability holds that an employer may be liable if a superigsact motivated by unlawful animus was the cause of an
adverse employment acticdBee Smyth-Riding v. Scis. & Eng’'g Servs, 699 F. App’x 146, 155 (4th Cir. 2017)
(citing Staub v. Proctor Hosp562 U.S. 411, 422 (2011)pee also Vincent v. Medstar S. Md. Hosp.,Gto. TDC-
16-1438, 2017 WL 3668756, at *7 (D. Md. Aug. 22, 2017). As the Fourth Circuit has explained, “Title VIl and the
ADEA do not limit the discrimination inquiry to the actiooisstatements of formal decisionmakers for the
employer. Such a construction of those discrimination statutes would thwart the very purposesisf by

allowing employers to insulate themselves from liability simply by hiding behind the blind approvals, albeit non-
biased, of formal decisionmakersiill v. Lockheed Martin Logistics Mgmt., In&@54 F.3d 277, 290-91 (4th Cir.
2004),abrogated on other grounds by Grp556 U.S. 167.
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permits a reasonable inference that thoseamsovere what motivated her to recommend
termination to Creekmur after Lewis informiedr that Plaintiff's license had expired.

Of course, Plaintiff cannot dispute that preictyj without a licensevas a violation of her
duties under state law and would have belgi@imate ground for some kind of discipline by
Defendants. If Defendants had firm policies impgsiermination for licereslapses, it would be
irrelevant under the ADEA whether her supervisor or a human resources official harbored age-
based animus toward her because the lapse \beulde but-for cause of her termination. But in
her alternative analysis under tiieDonnell Douglagramework, Plaintifraises a genuine
dispute over whether Health Officer Creeknsysurported zero tolerance policy for license
lapses was a pretextual justification for the gieci to terminate her. §ping back first to her
prima facie case, Plaintiff sdfiss the age and adverse action prongs because she was born in
1947 and discharged. Plaintiff alsatisfies the fourth prong —athshe was not replaced or was
replaced by someone substangigibunger — because Defendarmaceded in their interrogatory
responses that “Plaintiff was neveplaced by anyone.” ECF No. 40-4 &t 7.

Plaintiff's prima facie casehtis turns on whether she wasiadjfied for the job and met
[the employer’s] legitimate expectationslill, 523 F. App’x at 215 (citingVarch 435 F.3d at
520). Defendants maintain that Plaintiff did notet their legitimate grectations because she
allowed her license to lapse. EGlo. 34-2 at 15; ECF No. 42 2+3. In response, Plaintiff first
argues that aside from the liceresepiration, she was performingriduties at a satisfactory level
at the time of her terminatn. As Plaintiff notes, Lewisanceded that there was nothing

unsatisfactory about Plaintiff's fermance beside Lewis’s concerns about timeliness, mistakes,

1 To be clear, while the Court found an interrogatoryaasp insufficient to create a genuine dispute over Lewis’s
involvement in the decision to termin&&intiff, the response here is adequatsatisfy this prong of Plaintiff's
prima facie case because the response is unambiguous #&salithis not addressed by other evidence in the record.
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and the incident in which sheas allegedly rude to a patteECF No. 34-10 at 68. Johnson
similarly testified thaPlaintiff was “in a stsfactory status.” ECNo. 34-16 at 93. More

importantly, Plaintiff also highligts that her position descripti only required that she hold a

valid nursing license “at the time of appair@nt.” ECF No. 34-6 at 5. Additionally, though the
Department had a license monitoring policylace at that time, it placed the burden on its
management staff to notify employees wihtesir licenses were set to expire, not on the
employees themselves. ECF 184-16 at 124. And Johnson conceded that there was no evidence
in Plaintiff’s file that Plaintiff ha ever received a copy of that poli¢g. at 105-06. Defendants’
arguments that Plaintiff failed tmeet their legitimate expectatis are therefore not sufficiently
persuasive to defeat Pdiff's prima facie case.

The burden thus shifts to Defendants tocaltite a legitimate, nodiscriminatory reason
for Plaintiff's termination. They have done sy identifying Creekmus zero tolerance policy
for license lapses, which Defendaméasonably justify by noting tipetential liability that they
could face for allowing unlicendepractice. ECF No. 34-2 at 19-ZCF No. 42 at 7. As alluded
to previously, however, a reasot@fury could find that thigxplanation was pretextual. In
general, a plaintiff can demoraste pretext “either by showingah[the employer’s] explanation
is ‘unworthy of credence’ or by offering othirms of circumstantial evidence sufficiently
probative of age discriminationMereish 359 F.3d at 336 (quotinbex. Dep’'t of Cmty. Affairs
v. Burding 450 U.S. 248, 256 (1981)). Ri&iff persuasively employsoth strategies here. ECF
No. 40 at 27-28.

First, as Plaintiff notes, the zero tolecarpolicy is not documented in any written
materials in the record and is establisbaty in Johnson’s affidavit. ECF No. 34-17 at 4.

Notably, Creekmur did not claim to have sacholicy in the processf Thelesa Bryant’s
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termination. According to thEerince George’s County PersohBeard opinion, Johnson and
Creekmur cited a number of factors for the dieci to terminate Bryant, including that she
worked without a license for the months, knew of the lapse faited to alert the Department,
lacked documentation that the lapsas not her fault, and could lomger be trusted as a leader.
ECF No. 40-3 at 9. No mention was made of a zero toderpolicy, even though the Board
considered Bryant’'s appeal 2016, well after both Bryant andd#tiff were teminated in 2015.
While Creekmur could perhaps have chosen tademtify such a policyn litigating Bryant’s
appeal, it is unclear what reastnte basis she would have for dgiso, and there is no evidence
in the record supporting such an inference. Instdeawing all inferences Plaintiff’s favor, a
reasonable trier of fact couldhfi that the purported zero tolecapolicy has been invented as
an after-the-fact pretextual justiéition for terminating Plaintiff.

Plaintiff also employs comparator evidenceaaseans of demonstirag pretext. It is
“especially relevant’ to a shang of pretext . . . that othemployees who were similarly
situated to the plaintiff (bubr the protected characteristiggre treated more favorably.aing
v. Fed. Express Corp703 F.3d 713, 719 (4th Cir. 2013) (quotiMgDonnell Douglas411 U.S.
at 804)). Generally, “plaintiffs anrequired to show thahey are similar in all relevant respects
to their comparator.Haywood v. Locke387 F. App’x 355, 359 (4th Cir. 2010). Plaintiff cannot
make such a showing as to Lisa Berry beeauer lapse and punishment took place before
Creekmur became Health Officer. ECF No. 34a187; ECF No. 34-17 at 1-2; ECF No. 34-18
at 58;see Haynes v. Waste Connections,, 1922 F.3d 219, 223-24 (4th Cir. 2019). Nor is
Bryant a useful comparator in this context giveat the was in a more senrole than Plaintiff

and was subject to the same adverse action.
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Plaintiff accordingly focuses on Beasley, whkias in the same Community Health Nurse
Il role as Plaintiff and hadn unintentional license lapse2013. ECF No. 34-23 at 1-2.
Beasley, however, was 56 years old at the timeeofapse, compared to Plaintiff's age of 68,
and there is no evidence thatshkas the target of age-basmunments by her supervisor as
Plaintiff was. ECF No. 34-21 at 2; ECF No. 34&4. Most noteworthgbout Beasley’s case is
that while her final punishment was reduced three-day suspension because the Department
determined that she was nofatlt for the lapseher initial proposed punishment was only a ten-
day suspension, not termination. ECF No. 34-21L &tefendants have given no explanation for
why a mere suspension was recommended for Beeatleer than termination; that Defendants
eventually determined that Beasley was not @t ffoes not explain thesgge because there is no
evidence that they were aware of the circamses of her lapse when the ten-day suspension
was proposed. ECF No. 34-22 aELF No. 34-23 at 2. Nor is theeany indicationn the record
why the “huge liability” of employing an unlicead nurse — which Johnson would later raise at
Plaintiff's grievance hearing as a reason forteemination — was not sh a grave concern in
Beasley’s case. ECF No. 34-12 at R&lso remains unclear whyatrisk would be mitigated by
the fact that the lapse was Beasley’s fault. While therare conceivable reasons for
Defendants to have proposed and imposed arlpaseshment for Beasldhan for Plaintiff,
including that Beasley was the union president, Defendants’ failure to provide a logical
explanation here contributesdagenuine dispute about why PiiEif was treated differently.

To be sure, in spite of these indicators @text, inferences can certainly be drawn that
Plaintiff was terminated for reasons that weo¢ the ones Defendantsveaproffered but that
were not based in unlawful age discrimination. &mmple, a reasonabléetr of fact could find

that Johnson and Creekmur feltmoelled to terminat@laintiff because they did not want their
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recent firing of Bryant for a license lapsddok overly severe or as though it was based in
personal animus toward Bryant. Bufactfinder could also reasably infer that Johnson shared
Lewis’s age-based concerns about Plaiatiffl supported terminati for that reason. The
genuine issues of matatifact about why Lewis investigat@&diaintiff's license status, when and
how Johnson learned of Lewigiencerns, whether Creekmur’s parted zero tolerance policy
existed, and why Beasley was treateare leniently than Plaintifare sufficiently disputed to be
presented to a finder of fact. Arjuthat reasonably viewed eaislsue in Plaintiff’'s favor could
reject Defendants’ proffered explanation for tleeidion to terminate Plaifitand conclude that
age discrimination was ¢hbut-for cause. Accordingly, the Court will deny Defendants’ Motion
for Summary Judgment.
V. CONCLUSION

For the foregoing reasons, Defendants’ Motior Summary JudgmgrECF No. 34, is

denied. A separate Order shall issue.

Date: March 4 |, 2020 /s/

GEORGE J. HAZEL
United States District Judge
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