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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

REBECCA L. JONES,

Appellant,
V. Case No.: PWG-17-3088
LAURA MARGULIES

Appellee.

MEMORANDUM OPINION AND ORDER

On October 19, 2017, Rebecca Jones filed@eal of an October 2, 2017 Bankruptcy
Court Order, ECF No. 82 in Bankr. 17-10502, B¢ 1-2; Bankr. Settlement Or. 1, ECF No.
1-1. Not. of Appeal, ECF No. 1. The challengeder approved a settlement agreement that the
Bankruptcy Trustee, Appellee LauMargulies, reached with atteey Victor Palmeiro, who was
acting on behalf of Ms. Jones's estatdd. Ms. Margulies has filed a Motion to Dismiss.
Appellee’'s Mot., ECF No. 2. Because Ms. Jones’s appeal is untimely, this Court lacks

jurisdiction over her apgal and Ms. Margulies’®lotion will be granted.

! At the time, Mr. Palmeiro, who had served\s Jones’s counsel and filed a voluntary petition
under Chapter 7 of the U.S. Bankruptcy Codd&enbehalf, had withdrawn his appearance in
that proceeding, and Ms. Jones had alleged wrongdoing by him in that action. ECF No. 1 in
Bankr. 17-10502.

2 Appellee’s Memorandum in Support of her Moti@ppears as a part of the same electronic
filing as her Motion, ECF No. 2. Appellanted an Opposition, ECF No 6. Although Appellee
was provided an opportunity to file a reply, EQo. 7, no reply was filed. A hearing is not
necessarySeeloc. R. 105.6.
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Discussion

On September 29, 2017, U.S. Bankruptcy Judge Simpson signed an order granting
Trustee Margulies’s Motion to approve the setat reached between her and Victor Palmeiro
on behalf of Ms. Jones’s estate. Bankr. Settten@. 1. This Order was officially entered on
October 2, 20171d. Ms. Jones filed her appeal seveant days later on October 19, 2017. Not.
of App. 1 (showing the appeal was filed ontQk9, 2017 at 3:37 p.m.). Ms. Margulies argues
that Ms. Jones’s Notice of Appeal was not timahd that she lacks standito bring an appeal.
Appellee’s Mot. 4-8. Appellant argues thaedmas standing becautiee Bankruptcy Court
permitted her to present arguments in her individual capacity and that she has shown good
cause—that she was provided incomplete infoionaregarding the settleent—to permit her to

file a late appeal. ppellant’s Opp’'n 1 1, 2, 12.

This Court has jurisdiction to determine, as a threshold matter, whether a notice of appeal
has been timely filed, but it ultimately will lack jurisdiction to hear the appeal if the appeal was
not timely filed.Brockett v. RobbindNo. WMN-16-1020, 2016 WL 2997346, at *2-3 (D. Md.
May 25, 2016) (citingO’Keeffe v. WolffNo. GJH-14-3829, 2015 WL 327652, at *1 (D. Md.
Jan. 23, 2015))AgSouth Farm Credit, ACA v. Bishop (In re Craig Lewis Bish@p3 B.R. 746,

748 n.3 (D.S.C. 2005). Bankruptcy Rule of Pohae 8002, “Time for FilingNotice of Appeal,”
provides that a “notice of appesthall be filed with the clerk within 14 days of the date of the
entry of the judgment, order, or decree appefi@n.” Fed. R. Bankr. P. 8002(a). Bankruptcy
Rule of Procedure 8002(a) has been “strictly toesl” and requires “strict compliance” with its
terms. AgSouth,333 B.R. at 748 (quotingn re Hotel Syracusel54 B.R. 13, 15 (N.D.N.Y.
1993) (footnote omitted)). An appellant may request an extension within that 14-day period, or

“within 21 days after that time, if the party shogsusable neglect.” Fed. R. Bankr. P. 8002(d).



Ms. Jones did not make any such resjueAnd, although Ms. Jones proceeds se she
is not excused from strictly complying with the procedural ruleste Guaranteed Better Sales
Mktg, Inc, 870 F.2d 654 (Table), 1989 WL 21438, at *1 (4th Cir. 1989) (“Misinterpretation or
ignorance of the applicable time limits even iy selitigants does not constitute excusable
neglect.”);Brockett 2016 WL 2997346, at *3 (“[T]hi€ourt finds that Brockett'pro sestatus
cannot excuse non-compliance with mandatory proesdir Further, to receive an extension,
she must have requested itthun the applicable periodin re Guaranteed Better Sales Mktg,
Inc., 1989 WL 21438, at *1. Although Ms. Jones believes she has shown “good cause” because
she had incomplete information regarding thitles@ent, that does naxcuse her from timely
filing her appeal or requesting axtension to file her appewithin the applicable periodSee

id.; Brockett 2016 WL 2997346, at *3.

As noted, on October 2, 2017, the Bankrup@yurt entered an Order approving the
settlement. Therefore, the déad to file a timely notice of gpeal of the Bankruptcy Court’s

Order was October 16, 2027 The Appellant's Notice of ppeal was signedn October 19,

3 Bankruptcy Rule of Procedure 9@f)6orovides that “[w]hen theris a right or requirement to
act or undertake some proceedings within a prescribed dteydoeing servednd that service

is by mail or under Rule 5(b)(2){@leaving with the clerk) ofF) (other means consented to)
F.R.Civ.P., three days are added after the plestiperiod would othense expire under Rule
9006(a).” Fed. R. Bankr. P. 9006(f) (emphasided). However, the three-day extension
provided by Bankruptcy Rule 9006¢bes not apply to the entry of a notice of appeal because
the time for filing an appeal runs from the détte order at issue was entered, not from a time of
service.SeeFed. R. Bankr. P. 8002(a) (“The noticeapipeal shall be filed with the clenkthin

14 days after entrgf the judgment, order, or decragpealed from.”) (emphasis addeshg also
Parker v. N.C. Agr. Fin. Auth341 B.R. 547, 554 (E.D. Va. 2006) (noting that “an appeal from a
bankruptcy court decision must be filed withincdeddendar days of the date of entry of the order
at issue”) (internal citation omitted)rbuckle v. First Nat'l Bank of Oxford (In the Matter of
Darrell Arbuckle, et al.)988 F.2d 29, 31 (5th Cir. 1993) (“The time for filing a notice of appeal
from the bankruptcy court to the district cbigrgoverned by Bankruptcy Rule 8002(a). ‘The
notice of appeal shall Hged with the clerk of the bankruptaourt within 10 days [the current
version of the rule permits 14 days in whio file the appeal] of the date of teetry of the
judgment, order, or decree appealed frdoh.(emphasis added). Thdegation that Debtors did
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2017 and received by the Bankruptcy Clerk’'s €dfithat same day. Not. of Appeal. The
Appellant’s Notice of Appeal ithis case was not timely filedSee Olslund v. BellingeNo.
RDB-11-2800, 2012 WL 246440 at *1 (Md. Jan. 25, 2012) (findingnter alia, that thepro

se Appellant who was a licensed attorney “clgadid not timely file a Notice of Appeal”
because “Appellant was required to file noticeaappeal by September 9, 2011 and did not do so
until September 13, 2011.”$ee also Knarf InvestmentsReid (In re James E. Reid)o. L—

02-1891, 2002 WL 34248549 at *1 (Bankr. D. Md. July 26, 2602).

Courts in the Fourth Circuit repeatedly hdadd that “if a prospective appellant fails to
timely file his notice of appeal, the District Cous stripped of its jurisdiction to hear the
appeal.” Chien 484 B.R. at 663 (citin@mith v. Dairymen, Inc790 F.2d 1107, 1111 (4th Cir.
1986)); Olslund 2012 WL 246440 at *1 (“Rule 8002(af Federal Rules of Bankruptcy
Procedure states that such a retcust be filed within 14 days the entry of the order being
appealed. This is a jurisdictional requirement. Failio comply with this requirement results in
the dismissal of an appeal.” (citirgallard v. Tamojira, Inc. 106 F.3d 389 (4th Cir. 1997));

AgSouth 333 B.R. at 748see also Parker341 B.R. at 554 (citingg.g, Stelpflug v. Fed. Land

not receive actual notice of the entry of the @uawil three days prior to the end of the appeal
period is irrelevant. The period begito run from the date of the Order’s entry, not from the date
of its serviceld.”).

* With respect to a naté of appeal in a bankruptcy case Bourth Circuit follows the “mailbox
rule”: the Fourth Circuit considers a notice of appeal to be “filed” when it is placed in the mail.
See Chien v. CommonRiotechnologies, Inc484 B.R. 659, 663 (E.D. Va. 2012) (citiregg.,
Hovermale v. Pigge (In the Matter of George Beverly Pigsf@9,F.2d 369, 371 (4th Cir. 1976)).
Even under the Fourth Circuit’sterpretation of the date that appeal from a bankruptcy court
order is considered to be “filedfie Appellant in thigase would not have filed a timely appeal.
The Appellant signed herotice on October 19, 201BeeNot. of Appeal 2. This signature
shows that it was not placed in the mail omeiore October 16, 2017, the last day on which the
filing of a Notice of Appeal woul be considered timely. Thedore, based on Appellant’'s own
signing of her appeal and regkesk of whether it was mailed band-delivered to the Clerk’s
office on October 19, 2017, Appellanfisng was not timely filed.
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Bank of St. Pauly90 F.2d 47, 49 (7th Cir. 1986)). Because the Appellant’'s Notice of Appeal

was not timely filed, this Cotidoes not have jurisdiction.

jml

ORDER

Accordingly, it is this 2nd dagf July, 2018, hereby ORDERED that:

1.

2.

3.

The Motion to Dismiss, ECF No. 2, IS GRANTED;
Plaintiff's Appeal IS DISMISSED; and
The Clerk is DIRECTED to CLOSE THEASE and to MAIL a copy of this
Memorandum Opinion an@rder to Appellant.
IS

Paul W. Grimm
UnitedState<District Judge




