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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

RICHARD RAY MULLEN *
Petitioner *
\ * Civil Action No. DKC-17-3173
WARDEN TIMOTHY STEWART, *
MANISH PATEL,
MARK INCH, and *

MICHAEL CARVJAL

Respondents

Jokk
MEMORANDUM OPINION

Petitioner Richard Ray Mullen, an inmatethe custody of the Federal Bureau of Prisons
(“BOP”) petitions this court for habeas corpus relief pursuant to 28 U.S.C. § 2241 (ECF Nos. 1
and 3) and Respondents movediemiss or for summary judgment (ECF No. 6). Petitioner
opposes the motion (ECF No. &)d Respondents replied in support of their motion (ECF No.
9). The issues are fully briefed and there is no need for a hearing to determine the matters
pending. See Local Rule 105.6 (D. Md. 2016). For the reasons that follow, Respondents’
motion, construed as a motion fomsmary judgment, will be granted.

Background

On September 25, 2009, Mullen was senterioeskrve 210 months in federal custody
for violation of 21 U.S.C. § 848(a) by the United States District Couthi®oWestern District of
New York. See United Sates v. Mullen, 1:04-CR-00189-001 (W.D.N.Y..)In April of 2017, a
Unit Team at FCI Cumberland, Maryland, where Mnlis confined, reque=sd a release date of

October 31, 2017. ECF No. 1 at p. 6. Mullen wag lapproved for a release date of November

8, 2017.1d.
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On October 4, 2017, Mullen was informed that his release date was changed to June 28,
2018. ECF No. 1 at p. 6. Mullen claims heswald the reason for the change was “budget
cuts.” Id. at p. 7. Mullen states his case manager told him he did not know what was really
going on and in response to Mullen’s requesbéotransferred elsewhere, expressed that a
transfer was not an optiord.

On October 6, 2017, Mullen fileal “BP-08" appealing the desion to change his release
date and stating that he wantéuls halfway house tde re-reviewed” (sic) and for the release
date to be changed back to November 8, 20d7.The Unit Team’s response to the BP-08 was
that on “October 3, 2017, thRaleigh Residential Reentry Magement Office adjusted your
placement date to June 28, 2018

On October 13, 2017, Mullen filed a “BP-09drest for Administrative Remedy” with
the Warden at FClI Cumberland. Mullenaiohed that the Unit Team and the Reentry
Management Office had improperly reduced theetine would be in # Reentry program by
eight months, giving him only founonths of placement in a halfway house. ECF No. 1 at p. 7.
As relief Mullen stated he wanted “to be given back the one (1) year by finding [him] the
alternative placement that will ensure [hedceived the maximum amount of one yr, in
compliance with both the law and policyld. At the time Mullen filed his petition with this
court he had not received a response from the Waiden.

Mullen adds, by way of background, that hesvearolled in the Residential Drug Abuse
Program (RDAP) in January of 2015 and succdlgstompleted the program ten months later.
He adds that for the past two years he has bheaaentor in the RDAPral has taught a job skill
class as well as a “foot priritglass and a class on relapse gmion. ECF No. 1 at p. 7.

Mullen states he has been incarcerated foremban 13 years and has maintained a job,



completed vocational and educational programsl, i@ever received any olation or incident
reports during that timeld. As relief, Mullen requests reinstatement of the November 8, 2017
release date; an Order requiring his designati@ntalternative placement in a Federal Halfway
House; and release to home confineh@mApril 30, 2018. ECF No. 1 at p. 8.

In his amended petition, filed on Noveen27, 2017, Mullen addresses exhaustion of
administrative remediésind avers that although he begam phocess when the original petition
was filed, the Warden had not yesponded. ECF No. 3 at p. 4. &laims that requiring him to
exhaust administrative remedies would be éutlecause the “BOP and/or General Counsel
would in fact be unlikely to find that [its] enmplees halve] acted in [a] manner contrary to its
policy when making the dec@i to reduce the approved RR@acement of 12 months by eight
(8) months to four (4) month[s] of haldy house without providing any cause for said
reduction.” Id. at p. 5. He further clais that requiring full exhausth would result in the claim
asserted in the petition becoming moot by the time of his release date of June 28d2Gi1%.

6. Mullen requests that the court find “exceptiotisdumstance” present in this case due to the
urgency involved and excuse his failtioeexhaust administrative remedidd.

Additional facts provided by Rpendents indicate thaflullen’s statutory release date is
October 30, 2019. ECF No. 6-3 at p. 3 14. BsedJullen successfully completed the RDAP
on October 26, 2015, he is eligible for discretignearly release under 18 U.S.C. § 3621(d).
at p. 4, 5. The statutoprovision allows for a BOP inmate&ntence to be reduced after the

successful completion of a treatment program with limitation that the “reduction may not be

1 Mullen also adds claims for relief and amends tduithe the United States as a party. ECF No. 3. The

amended claim for relief does not appear to alter the original claim for relief in any material respect and will be

granted. Seeid. at p. 7. The only appropriate Respondent intdique for writ of habeas corpus is the custodian of

the Petitioner; in this case the warden of FClI Cumberlafide amendment to include the United States will be

denied.
2 “Residential Re-entry Center” also known as halfway houses and formerly known as Community

Corrections Centers. ECF No. 6-1 atp. 1, n. 2.



more than one year from the term the prisoner must otherwise serve.” 18 U.S.C. § 3621(e).
Application of the provision to Mullen’s terwf confinement renders a conditional release date
of October 30, 2018. ECF No. 6-3 atp. 4, 1 5.

As an inmate’s projected release datandr near, BOP staff make recommendations for
RRC placement based on assessments of the inmate’s needs for services as well as public safety
concerns, and the BOP’s need to manage inmate populatinat 6, see also Program

Statement (“PS”) 7310.04 at https://www.bop.gohcy/progstat/7310_004.pdf. Unit Manager

David Holler, who works at FCI Cumberlanapdains in his declation under oath that:

Prior to the enactment of the Second Chanc&'Act2007, release preparation
plans, including decisions regarding RR&errals, were ordinarily established
eleven (11) to thirteen (13) months prto an inmate’s projected release date.
At that time, such placement was limitemthe last ten percent (10%) of an
inmate’s sentence, not to exceed six (6) months. When the Second Chance Act
went into effect in April 2008, however, it modified 13.S.C. 83624(c),
eliminating the ten percent (10%mitation language, and extending the
maximum potential CCC/RRC placement tcelve (12) months. Due to the
increase in maximum potential placem time, the time frame for reviewing
and making RRC placement referrals eased by six (6) months as well.
Thus, referrals and recommendatidos RRC placement are now ordinarily
made when there are seventeen (1#)ineteen (19) months remaining on an
inmate’s sentence.

ECF No. 6-3 at p. 4, 6.

Five factors, listed in 18 U.S.C. 8§ 3621@@)e considered by the Unit Team when an
inmate is considered for RRC placemeid. at § 7. Those factors ar¢l) the resources of the
facility contemplated; (2) the nature and uaimstances of the offense; (3) the history and

characteristics of the prisoner; (4) any statement by the court that imposed the sentence; and (5)

¥ The Second Chance Act of 2007 was entitled “An Act To reauthorize the grant program for reentry of

offenders into the community in the Omnibus Crime Control and Safe Streets Act of 1968, to improve reentry
planning and implementation, and for other purposeZ&ond Chance Act of 2007: Community Safety Through
Recidivism Prevention (Second Chance Act of 2007), PL 110-199, April 9, 2008, 122 Stat 657.
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any pertinent policy statement by the Senten@ngmission pursuant to 28 U.S.C. § 994(a)(2).
18 U.S.C. § 3621(b).

When an inmate is referred for RRC placemdre unit team is rpiired to provide proof
of a valid release plan that has been approved by the United States Probation Office (USPO) in
the district where the post-release supervision actaur. ECF No. 6-3 at p. 5, 8. If an inmate
wants to live in a judicial district other ah the one where he or she was convicted and
sentenced, a relocation request must be submitted to the team by the ildnattae relocation
request is then submitted to the USPO in district where the inmate wants to reside for
processing and approvdld. The USPO makes a determinatwhether the inmate would likely
be successful in reirgeating into society inthe district requestethrough consideration of
factors such as the proposed release resdeines to that community, job prospects, and
treatment resourcesd.

Mullen was convicted and sentenced in Western District of New York; absent a
request for a transfer to a different judicial digt Mullen’s post-release supervision must be in
that district. ECF No. 6-3 at p.6, 19; pp. 1@ {Attachment A). On January 20, 2017, Mullen
requested a post-release relocation to the Northestni@iof Georgia wittplans to reside with a
cousin. ECF No. 6-3 at p.6, 19; p. 17 (Attachm@nt The request was denied by the Northern
District of Georgia USPO on February 23, 261ECF No. 6-3 at p.6, 19; p. 19 (Attachment D).

Mullen then requested a post-release relocation to the Western District of North Carolina
with a plan to reside with his son dugi supervision. ECF No. 6-3 at p.6, 19; pp. 21-48

(Attachment E). On March 15, 2017, a proposed release plan was submitted to the USPO for the

4 Reasons for the denial included that Mullen has never resided in the Northern District of Georgia, that he

did not have significant family ties in the area, and that he had no employment prospects in the area. ECF No. 6-3 at
p. 19.



Western District of North Carolina which wapproved on April 18, 2017. ECF No. 6-3 at p.6,
19; p. 50 (Attachment F).
On May 2, 2017, Mullen’s unit team recommended that he receive an RRC placement in
the Western District of North Carolina as@€tober 31, 2017. ECF No. 6-3 at p. 6, Y10.
On August 22, 2017, the Residential Reentry Manager approved Mullen for RRC
placement on November 8, 2017, which would prowhde with 357 days of placement. ECF
No. 6-3 at p.7, f11.
On October 3, 2017, the unit team receivedice that Mullen’s placement date was
changed to June 28, 2018, reducing his placement to 125 tyat 112, 13. The rationale
provided for the change was eapled in a memorandum from Jon Gustin, the Administrator for
the Residential Reentry Mag@ment Branch, as follows:
A review of . . . your individual circustances and the ragsces available in
the community show that you are being placed in the RRC in Charlotte, NC on
6-28-18 for a 125 day placement. This placement is in accordance with the
provisions of your 3621e {RDAP} releaswhich requires a minimum of 120
days placement in community based timent and is commensurate with the
availability of resources in the commtynfor this placement in accordance
with the Second Chance Act. At this timegditional resources are not
available in the community to extend the placement.

ECF No. 6-3 at p. 61 (October 27, 2017rvteandum) (emphasis supplied).

Holler states in his declaran that although Mullen claimthat the BOP has not sought
out possible alternative RRC placements tovalfor the maximum period of time he was
initially recommended to rece?, Mullen has not provided $iUnit Team with any further
requests to relocate to a differqudiicial district for his post-release supervision. ECF No. 6-3 at
p. 7, 1 14. Holler explains, however, that if Mullen were to submit such a request the USPO in

the judicial district where hisupervision would be transferregbuld have to approve his case

for supervision. That approvalonld likely include an investigin into Mullen’s release plan



and would involve examination of his proposetease residence, potential familial ties, and
available community resourcesd. Thus, Mullen’s request foroasideration “somewhere else”
cannot be considered by the team at this titdeat p. 8.
Standard of Review
The Federal Rules of Civil Procedure applyfdderal habeas corpus proceedings to the
extent they are not aonsistent with any atutory provisions or # rules governing habeas
corpus proceedings. Rules Governing § 2254 Cames$ Rule 12. Additionally, if it plainly
appears from the petition and any attached exhihésthe Petitioner is not entitled to relief in
the district court, the petition must be dismisskdl.at Rule 4.
Summary Judgment is gaveed by Fed. R. Civ. P. 5&)(which provides that:
The court shall grant summary judgment if the movant shows that
there is no genuine dispute asatty material facand the movant
is entitled to judgment as a matter of law.
The Supreme Court has clarified that this slo®t mean that any factual dispute will
defeat the motion:
By its very terms, this standardopides that the mere existence of
some alleged factual dispute between the parties will not defeat an
otherwise properly supported tian for summary judgment; the
requirement is that there be genuine issue ofmaterial fact.
Anderson v. Liberty Labby, Inc., 477 U. S. 242, 247-48 (198@mphasis in original).
“A party opposing a properly supported motion for summary judgment ‘may not rest
upon the mere allegations or deniafghis] pleadings,” but rathenust ‘set forth specific facts

showing that there is a genuine issue for trialBduchat v. Baltimore Ravens Football Club,

Inc., 346 F.3d 514, 522 (4th Cir. 2003) (alteratiororiginal) (quoting Fed. R. Civ. P. 56(e)).

> The district court may apply any or all of the rules governing § 2254 petitions to any habeas corpus petition

that does not concern a challenge to custody pursuant to a state-court judgment. Rules Governing § 2254 Cases,
Rule 1(a).



The court should “view the evidence in the lightsthfavorable to . . . the nonmovant, and draw
all inferences in her favor wibut weighing the evidena®w assessing the witness’ credibility.”
Dennis v. Columbia Colleton Med. Ctr., Inc., 290 F.3d 639, 644-45 (4th Cir. 2002). The court
must, however, also abide by the “affirmative oéllign of the trial judge to prevent factually
unsupported claims and defen$esn proceeding to trial.”Bouchat, 346 F.3d at 526 (internal
guotation marks omitted) (quotidgrewitt v. Pratt, 999 F.2d 774, 778-79 (4th Cir. 1993), and
citing Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986)).
Analysis

For purposes of a petition for writ of habeaspus, the only proper Respondent is the
Warden of the facility where the Petitioner is confiné&de Rumsfeld v. Padilla, 542 U.S. 426,
434-35 (2004). The warden of FCI-Cumberland, whdullen is confinedis Timothy Stewart.
All other named Respondents will Hesmissed from this case.

Respondents move to dismiss theitipa under Fed. R. Civ. P. 12(b)f1pecause 18
U.S.C. 8§ 3625 divests this court of subject mgtiesdiction to review dcisions such as this
one that involve the BOP’s discretionary detmation of a prisoner's RRC placement period
under 18 U.S.C. 88 3621 and 3624(c)(1). Respondegtse in the alternative that the petition
fails to state a claim upon which relief mbg granted because the BOP did not abuse its
discretion when it reduced Mullen’'s RRC placeimand Mullen does not have a protected
liberty interest in RRC placement or home coafirent. ECF No. 6-1 at p. 2. In their reply,
Respondents reiterate that Petitioner has no peatditierty interest in an RRC placement or
home confinement and the BOP did not abuseligsretion in reducing Mullen’s time in the

placement. Id. The parties do not gfpute that no constitutiohalaim is supported by the

®  Respondents initially moved to dismiss for failure to exhaust administrative remedies (ECF No. 6-1 at p. 2),

but in their reply “dismiss” that claim (ECF No. 9 at p. 3).
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undisputed facts as assertesbe ECF No. 6-1 at pp. 14-16; ECF No. 8 at p. 7. Thus, the only
guestion remaining is whether this court has subject matter jurisdiction to consider the claims
asserted and grant the relief requested.

Mullen’s RRC placement is governed by 18 U.S.C. 88 3621 and 3624(c)(1). He alleges
that the reduction of his RRC placement by eigloihths without cause or reason and without
any attempt to find alternative possible plaeets to allow for the maximum period of time
given violates the Administti@e Procedure Act (APA).See ECF No. 8 at p. 4. The APA
prohibits individuals from challenging agencytian where such “agency action is committed to
agency discretion by law” or whera statute “preclude(s] judicia¢view.” 5 U.S.C. § 701(a).

As Respondent notes (ECF No. 6-1 at pp. 8-18)).S.C. § 3625 provides that the provisions of
the APA permitting judicial review of agency action “do not apply to the making of any
determination, decision, or ordander this subchapter.” 18.S.C. § 3625. Further, section
3625 specifically notes that “fig provisions of sections 5%hd 555 and 701 through 706 of
[the APA] do not apply to the making of anytelenination, decision, asrder under [18 U.S.C.

8§ 3621-3625].”1d.

This court has previously held that 325 precludes judiciateview of any BOP
“adjudication,” which is defined as a “retrasgive particularized fact-finding for each
prisoner.” Minotti v. Whitehead, 584 F. Supp.2d 750, 761 (D. M2008) (consolidated action
filed by three inmates challenging BOP regulation that excluded them from eligibility for early
release). Courts have also held that “the BGdbstantive, discretionary RRC decisions are not
reviewable in the district court pwrant to 8 706(2)(A) of the APA."Ingram v. Thomas, 2011
WL 1791234, at *4 (D. Or. May 10, 2011) (citirReeb v. Thomas, 636 F.3d 1124 (9th Cir.

2011)),see also, Adams v. Thomas, 2012 WL 1205104, at *3 (D. Or. Apr. 11, 2012).



Title 18 U.S.C. 8§ 3621(b) provides that theutBau of Prisons shall designate the place
of the prisoner’s confinement.'See also Ingram v. Thomas, 2011 WL 1791234 at *2 (D. Or.
2011) (noting the BOP has broadctetionary authority under 362)). The statute provides
for incentives for prisoners to participate in BAP, including the possibility of an early release.
It provides:
The period a prisoner convicted ofnanviolent offense remains in custody
after successfully completing a [druggatment program may be reduced by
the Bureau of Prisons, but such redoictmay not be more than one year from
the term the prisoner mtiotherwise serve.

18 U.S.C. § 3621(e)(2)(B). SectiB624(c)(1), further provides that:
The Director of the Bureau of Prisonsaihto the extent practicable, ensure
that a prisoner serving a term of imprisonment spends a portion of the final
months of that term (not to exceed 12 months), under conditions that will
afford that prisoner a reasonable oppotiund adjust to and prepare for the
reentry of that prisoner into the commty. Such conditions may include a
community correctional facility.

18 U.S.C. § 3624(c)(1).

The Fourth Circuit has held that Congressiested the decision whether to grant inmates
early release under § 362)(2)(B) “solely tothe discretion and expertise of the BOP.”
Pelissero v. Thompson, 170 F.3d 442, 447 (4th Cir.1999). Prisoners convicted of non-violent
offenses who successfully complete a treatnpeogiram “may” have their remaining period of
confinement reduced by up to one yedPenalosa v. Warden, FCI Cumberland, 2017 WL
79941, at *2 (D. Md. Jan. 6, 2017) (quoting 18&8IE€. § 3621(e)(2)(B)). “The language of
§ 3621(e)(2) is permissive, stagi that the BOP may grant inmatearly release. It does not
guarantee eligible inmates early releadel”(citing Lopez v. Davis, 531 U.S. 230, 241 (2001)).

Under the provisions outlined, the BOP has tliscretion to reduce an inmate’s prison

term for up to one year after be she completes the RDAR. (quotingLopez, 531 U.S. at 241
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and citingPelissero, 170 F.3d at 447)see also, Miller v. Fed. Bureau of Prisons, 147 Fed.
App’x. 302, *4 (3d Cir. 2005) (holdg “BOP’s discretion under 8§ 36@1) is not sbject to the
temporal limitations of the BOP’s mandate in 8 3624(c&jcora v. Thomas, 628 F.3d 1059
(9th Cir. 2010) (stating “the space betweésafficient duration’ and ‘12 months’ [under 8
3624(c)] was expressly left to the BOP to fill.Garcon v. Cruz, 2015 WL 4557146 (D. S.C.
July 28, 2015) (finding “the BOP has broad dation to grant or dengentence reductions to
eligible prisoners; thus, 18 UG. ‘8§ 3621(e) does not create antittement to early release’
when a prisoner completes the RDAP”).

Mullen’s assertions that this court shoalthend his RRC placement date to the original
date noted; require the BOP to designate him tBRRE anywhere in the country so that he can
have a full 12 months of placement; or order hisage to home confinement, are all substantive
decisions made by the BOP that are not subjetttisocourt’s review as a claim under the APA.
Notwithstanding that fact, this court may still rewi the action taken by the BOP to determine if
it acted beyond the scope of its discretion or it violated the ConstituSies\Webster v. Doe,
486 U.S. 592 (1988).

Mullen claims that, upon being informed thhat the RRC in Charlotte, NC lacked
necessary resources, there amskity to re-designate him &m alternative RRC placement and
Respondent’s inaction was “arbitya capricious, an abuse ofsdretion and not in accordance
with law.” Id. at p. 6, citing 18 U.S.C. § 3621 and 5 U.S.C. § &§xq. Here, the BOP’s
decision to shorten Mullen’s RRC placement was based on one of the five factors set forth in 18
U.S.C. 8§ 3621(b): “the resource$ the facility contemplated.”Mullen was informed that the
RRC lacked resources to accommodate thelfilinonth placement. ECF No. 6-3 at p. 61. A

decision made based on a rationale enumeratedtatutory criteria is not arbitrary and
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capricious. Seeeg. 5 U.S.C. § 706(2)(A)Citizens to Preserve Overton Park, Inc. v. Volpe, 401

U.S. 402, 416 (1971) (itsicting courts to consideif agency decision was based on
consideration of relevant fams). Mullen’s assertion th@twas incumbent upon the Unit Team

to search the region for whidte was approved for a different RRtat did have the resources to
accommodate his 12 month placement requiresetitiee process for application and approval

for a different placement to be jettisoned in favba widespread, labor intensive search without
knowledge that Mullen would be approved folacement in the facility found. Such an
expenditure of agency resouragssieither required nor contempdtby the statutory provisions

or the rules promulgated to implement its enforcement. Respondent’s motion for summary

judgment will be granted by separate Order that follows.

March15,2018 /sl
DEBORAHK. CHASANOW
UnitedState<District Judge
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