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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

THOMAS J., I, *
*
Plaintiff, *
* Civil No. TMD 17-3353
V. *
*
*
NANCY A. BERRYHILL, *
Acting Commissioner of Social Security, *
*
Defendant? *

*kkkkkkkkkkk

MEMORANDUM OPINION GRANTING PLAINTIFF'S
ALTERNATIVE MOTION FOR REMAND

Plaintiff Thomas J., Il seeks judicial reviamder 42 U.S.C. § 405(g) of a final decision
of the Commissioner of Social SecurityDgfendant” or the “Commissioner”) denying his
application for disability insurance benefits undetteTil of the Social Security Act. Before the
Court are Plaintiff’'s Motion for Summary Judgmemntd alternative motion for remand (ECF No.
14) and Defendant’s Motion for Summary Judgment (ECF No? 1RMintiff contends that the
administrative record does not contain sulssh evidence to support the Commissioner’s
decision that he is not disabled. No hearmgecessary. L.R. 105.6. For the reasons that

follow, Plaintiff's alternative motion for remand (ECF No. 1455RANTED.

1 On April 17, 2018, Nancy A. Berryhill became the Acting Commissioner of Social Security.
See5 U.S.C. 8§ 3346(a)(2Patterson v. BerryhiJINo. 2:18-cv-00193-DWA, slip op. at 2 (W.D.
Pa. June 14, 2018).

2 The Fourth Circuit has notedaify “in social security cases, wéten use summary judgment as
a procedural means to place the district cougasition to fulfill its app#ate function, not as a
device to avoid nontriable issuesder usual Federal Rule ofv@iProcedure 56 standards.”
Wallls v. Barnhart296 F.3d 287, 289 n.2 (4th Cir. 2002). Egample, “the denial of summary
judgment accompanied by a remand to the Comamissiresults in a judgment under sentence
four of 42 U.S.C. § 405(g), whids immediately appealable.fd.
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I
Background

On November 30, 2016, Administrative Lawdge (“ALJ") Mary C. Peltzer held a
hearing where Plaintiff and a vocatad expert (“VE”) testified. Rat 37-75. The ALJ thereafter
found on March 8, 2017, that Plaintiffas not disabled from the aljed onset date of disability
of October 11, 2012, through December 31, 2015, the date last insured. R. at 16-36. In so
finding, the ALJ found that, througtme date last insured, Plaifithad moderate limitation in
concentrating, persisting, or maintaining paée.at 22. The ALJ then found that, through the
date last insured, Plaintiff hadetmesidual functional capacity (“RFC”)

to perform sedentary work as definm 20 CFR 404.1567(a) except: no pushing

or pulling with the left lower extremity; occasional stairs and ramps; no ladders,

ropes, or scaffolds; occasional badang, stooping, kneeling, and crouching; no

crawling; no reaching overhead with thét lepper extremity; frequent handling

and fingering; occasional exposure dgtreme cold, vibration, and workplace

hazards such as dangerous moving machinery; no exposure to unprotected

heights; tasks are performeda static work environment where changes in task

are infrequent and explained when they do occur.
R. at 23. The ALJ determined that, although Pil&iobuld not perform 8 past relevant work
as a parking attendant and truck driver, \las capable through the tdalast insured of
performing other work, such as arder clerk, charge account ddeor document preparer. R. at
29-30. Plaintiff thus was nalisabled from October 12012, through December 31, 2015, the
date last insured. R. at 31.

After the Appeals Council denied Plaintdf'request for review, Plaintiff filed on
November 13, 2017, a complaint in this Cowgélang review of the Commissioner’s decision.
Upon the parties’ consent, this easas transferred to a Uniteca&ts Magistrate Judge for final

disposition and entry of judgmenthe case then was reassigneth®undersignedThe parties

have briefed the issues, and the matter is now fully submitted.



Disability Determinations and Burden of Proof

The Social Security Act defines a disabilitythe inability to engge in any substantial
gainful activity by reason of any medically det@émable physical or mental impairment that can
be expected to result in deathtbat has lasted or can be expedtethst for a continuous period
of not less than twelve months. 42 WCS.88 423(d)(1)(A), 1382c(a)(3)(A); 20 C.F.R.

88 404.1505, 416.905. A claimant has a disability wihenclaimant is “not only unable to do
his previous work but cannot, msidering his age, education, and work experience, engage in
any other kind of substantial gaihfwork which exists . . . in significant numbers either in the
region where such individual lives or inveeal regions of the country.” 42 U.S.C.
88 423(d)(2)(A), 1382c(a)(3)(B).

To determine whether a claimant has a lllgg within the meaning of the Social
Security Act, the Commissioner follows a fivegsequential evaluation gress outlined in the
regulations. 20 C.F.R. 88 404.1520, 416.%#¢Barnhart v. Thomas40 U.S. 20, 24-25, 124
S. Ct. 376, 379-80 (2003). “If ahwp step a finding of disabilitpr nondisability can be made,
the [Commissioner] will not reew the claim further.” Thomas 540 U.S. at 24, 124 S. Ct. at
379;see20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4). The claimant has the burden of production
and proof at steps one through folBeeBowen v. Yuckerd82 U.S. 137, 146 n.5, 107 S. Ct.
2287, 2294 n.5 (1987Radford v. Colvin734 F.3d 288, 291 (4th Cir. 2013).

First, the Commissioner will consider a claimant’'s work activity. If the claimant is
engaged in substantial gainful activity, théme claimant is not disabled. 20 C.F.R.

§8 404.1520(a)(4)(i)$416.920(a)(4) ().



Second, if the claimant is not engaged in substantial gainfuitgcthe Commissioner
looks to see whether the claimdras a “severe” impairment, i.@n impairment or combination
of impairments that significantlymits the claimant’s physical anental ability to do basic work
activities. Pass v. Chater65 F.3d 1200, 1203 {4 Cir. 1995);see20 C.F.R. 88 404.1520(c),
404.1521(a), 416.920(c), 416.921%a).

Third, if the claimant has a severe impairment, then the Commissioner will consider the
medical severity of the impairment. If the inmpaent meets or equals one of the presumptively
disabling impairments listed in the regulatioiken the claimant is considered disabled,
regardless of age, eduaati and work experience. 20 C.F.R. 88 404.1520(a)(4)(iii),
404.1520(d), 416.920(a)(4)(iii), 416.920(deRadford 734 F.3d at 293.

Fourth, if the claimant’s impairment is severe, but it does not meet or equal one of the
presumptively disabling impairments, then tbemmissioner will assess the claimant’s RFC to
determine the claimant’s “abilitio meet the physical, mentaknsory, and other requirements”
of the claimant's past relevant work.20 C.F.R. 88 404.1520(a)(4)(iv), 404.1545(a)(4),
416.920(a)(4)(iv), 416.945(a)(4). RFC is a measurémethe most a claimant can do despite
his or her limitations. Hines v. Barnhart453 F.3d 559, 562 (4th Cir. 200&ee20 C.F.R.

88 404.1545(a)(1), 416.945(a)(1). €Tlktlaimant is responsibléor providing evidence the
Commissioner will use to make a finding asthie claimant's RFC, buthe Commissioner is

responsible for developing the claimant’s “cdetp medical history, including arranging for a

3 The ability to do basic work actties is defined as “the abilities and aptitudes necessary to do
most jobs.” 20 C.F.R. 88 404.1521(b), 416.921(bjhese abilities and aptitudes include
(1) physical functions such as walking, stang, sitting, lifting, pushing, pulling, reaching,
carrying, or handling; (2) capaes for seeing, hearing, anspeaking; (3) understanding,
carrying out, and remembering simple instions; (4) use of judgment; (5) responding
appropriately to supervision, co-workers, and ustak situations; and (6dealing with changes

in a routine work settingld. 88 404.1521(b)(1)-(6), 416.921(b)(1)-(6geYuckert 482 U.S. at
141, 107 S. Ct. at 2291.



consultative examination(s) ifecessary, and making every m@aable effort to help [the
claimant] get medical reports from [the dint's] own medical sources.” 20 C.F.R.
88 404.1545(a)(3), 416.945(a)(3). The Commissiaiso will consider certain non-medical
evidence and other evidencstdid in the regulationsSeeid. If a claimant retains the RFC to
perform past relevant work, thethe claimant is not disabled.ld. 88 404.1520(a)(4)(iv),
416.920(a)(4)(iv).

Fifth, if the claimant’s RFC as determined step four will not allow the claimant to
perform past relevant work, then the burdentshid the Commissioner to prove that there is
other work that the claimant can do, given thamohnt's RFC as determined at step four, age,
education, and work experienc€eeHancock v. Astrue667 F.3d 470, 472-73 (4th Cir. 2012).
The Commissioner must prove notythat the claimant’s RFC will allow the claimant to make
an adjustment to other work, balso that the other work exisits significant numbers in the
national economy. See Walls 296 F.3d at 290; 20 ER. 88 404.1520(a)(4)(v),
416.920(a)(4)(v). If the claimant can make an adjesit to other work thagxists in significant
numbers in the national economy, then the Cassimner will find that the claimant is not
disabled. If the claimant cannot make an stipent to other work, then the Commissioner will
find that the claimant is disable@0 C.F.R. 88 404.1520(a)(#%), 416.920(a)(4)(v).

1l

Substantial Evidence Standard

The Court reviews an ALJ’s dision to determine whether the ALJ applied the correct
legal standards and whetheetfactual findings are suppodteoy substantial evidenceSee
Craig v. Chater 76 F.3d 585, 589 (4th Cir. 1996). In atheords, the issue before the Court “is

not whether [Plaintiff] is disabled, but whether thieJ’s finding that [Plaintiff] is not disabled is



supported by substantial evidence and was reached based upon a correct application of the
relevant law.” Id. The Court’s review is deferential, §he findings of the Commissioner of

Social Security as to any fact, if supported by subisiaatvidence, shall beonclusive.” 42

U.S.C. 8 405(g). Under this standard, substhetvidence is less than a preponderance but is
enough that a reasonable mind would find it adegt@support the Commissioner’s conclusion.
SeeHancock 667 F.3d at 472see alsoRichardson v. Perale##02 U.S. 389, 401, 91 S. Ct.

1420, 1427 (1971).

In evaluating the evidence in an appealaofienial of benefitsthe court does “not
conduct ade novoreview of the evidence,Smith v. Schweike795 F.2d 343, 345 (4th Cir.
1986), or undertake to reweigh conflicting evidence, make credibility determinations, or
substitute its judgment for déh of the CommissionerHancock 667 F.3d at 472. Rather, “[t]he
duty to resolve conflicts in the evidence resith the ALJ, not with a reviewing court.Smith v.
Chater, 99 F.3d 635, 638 (4th Cir. 1996). When ¢iatihg evidence allows reasonable minds to
differ as to whether a claimant is disabled, thepoasibility for that decision falls on the ALJ.
Johnson v. Barnharé34 F.3d 650, 653 (4th Cir. 2005) (per curiam).

A\
Discussion
Plaintiff contends that the ALJ erroneoussassed his RFC contrary to Social Security

Ruling* (“SSR”) 96-8p, 1996 WL 374184 (July 2, 199®).'s Mem. Supp. Mo Summ. J. 3-14,

4 Social Security Rulings are “final opinisnand orders and statements of policy and
interpretations” that the Soci&lecurity Administration has adopted. 20 C.F.R. § 402.35(b)(1).
Once published, these rulings are binding alh components of # Social Security
Administration. Heckler v. Edwards465 U.S. 870, 873 n.3, 104 S. Ct. 1532, 1534 n.3 (1984);
20 C.F.R. 8402.35(b)(1). “While they do notvhathe force of law, they are entitled to
deference unless they are clearly erroneous or inconsistent with theRass’65 F.3d at 1204
n.3.



ECF No. 14-1. Plaintiff maintains that the Afailed to perform properly a function-by-function
assessment of his ability to perform thleysical and mental demands of world. at 5. In
particular, he argues that the ALJ failed to baidaccurate and logicalidge from the evidence
to her assessment of his RF@. at 5-6. He then contendsathalthough the ALJ found that he
had moderate limitation in concentrating, pensgs or maintaining pace (R. at 22), the ALJ
failed to include any limitation ooconcentration, perdsnce, or pace ithe RFC assessmend.
at 6-7. Rather, according to Plaintiff, the ALJ limited him to the performance of tasks in a static
work environment where changes were explained as they occudedt 6 (citing R. at 23).
Plaintiff further asserts that the ALJ failéal evaluate properlppinion evidence.ld. at 7-14.
Plaintiff finally contends that the ALJ emeously evaluated hisisjective complaintsld. at 14-
18. For the reasons discussed below, thetG@enrands this case for further proceedings.
SSR 96-8p, 1996 WL 374184 (July 2, 1996), exdnow adjudicators should assess
RFC and instructs that the RFC
“assessment must first identify the individual's functional limitations or
restrictions and assess his or herkmelated abilities ora function-by-function
basis, including the functions” listed the regulations. “Only after that may
[residual functional capacity] be expressadterms of the exertional levels of
work, sedentary, light, medium, heavyndavery heavy.” The Ruling further
explains that the residual functional eapy “assessment must include a narrative
discussion describing how the evidenoports each conclusion, citing specific
medical facts (e.g., laboratory findings) and nonmedical evidence (e.g., daily
activities, observations).”
Mascio v. Colvin 780 F.3d 632, 636 (4th Cir. 2015) (altepatiin original) (footnote omitted)
(citations omitted). The Fourth Circuit has chehowever, that a per se rule requiring remand
when the ALJ does not perform arplicit function-by-function aalysis “is inappropriate given

that remand would prove futile in cases whéine ALJ does not discuss functions that are

‘irrelevant or uncontested.”ld. (quoting Cichocki v. Astruge729 F.3d 172, 177 (2d Cir. 2013)



(per curiam)). Rather, remand may be approptiateere an ALJ fails to assess a claimant’s
capacity to perform relevant futmens, despite contradictory evidence in the record, or where
other inadequacies in the ALJ's anadyfrustrate meaningful review.ld. (quoting Cichocki
729 F.3d at 177). The court Mascio concluded that remand wagpropriate because it was
“left to guess about how the ALJrived at his conclusions on [the claimant’s] ability to perform
relevant functions” because the ALJ had “saichimaf about [the claimant’s] ability to perform
them for a full workday,” despite conflicting evidanas to the claimant’'s RFC that the ALJ did
not addresslid. at 637;seeMonroe v. Colvin826 F.3d 176, 187-88 (4th Cir. 2016) (remanding
because ALJ erred in not determining claina®FC using function-by-function analysis; ALJ
erroneously expressed claimant's RFC fiastd then concluded that limitations caused by
claimant’s impairments were consistent with that RFC).

The Fourth Circuit further held iMasciothat “an ALJ does not acant ‘for a claimant’s
limitations in concentration, passence, and pace by restni the hypothetical question to
simple, routine tasks or unskilled work.Masciq 780 F.3d at 638 (quotinginschel v. Comm’r
of Soc. Se¢.631 F.3d 1176, 1180 (11th Cir. 2011)). ‘fi€] ability to perform simple tasks
differs from the ability to stay on task. Orilye latter limitation would account for a claimant’s
limitation in concentration, persistence, or packl” The court inMascioremanded the case for
the ALJ to explain why the claimant’s moderataitation in concentratiorpersistence, or pace
at step three did not translate imtdimitation in the claimant’s RFCld. In other words, under
Mascig “once an ALJ has made a step three figdihat a claimant suffers from moderate
difficulties in concentration, persistence, oc@athe ALJ must either include a corresponding

limitation in her RFC assessment, or explaihy no such limitations necessary.”Talmo v.



Comm’r, Soc. SecCivil Case No. ELH-14-2214, 2015 WL 2395108, at *3 (D. Md. May 19,
2015),report and recommendation adopt@l Md. June 5, 2015).

Here, the ALJ’s limiting Plaintiff's RFC to tasks “performed in a static work environment
where changes in task are infrequent andamet when they do occu(R. at 23) does not
account for his moderate limitation in contrating, persisting, omaintaining pace SeeVarga
v. Colvin 794 F.3d 809, 815 (7th Cir. 2015) (“Fewahy work place changes’ with limited
‘interaction with coworkers or supervisors’ deddrgely with workplace adaptation, rather than
concentration, pace, or persistencel’awson v. Berryhill Civil No. TJS-17-0486, 2018 WL
1135641, at *4 (D. Md. Mar. 1, 2018Wenry v. Colvip No. CV 15-3064-KES, 2016 WL
2851302, at *3 (C.D. Cal. May 13, 2016) (“Limitingly-related decision-making is just another
way of limiting the claimant to simple or unskilled work. To say a job has few changes in the

work setting is just another way of sayingetlpb is ‘routine’ or ‘repetitive.” (citations

omitted)). But seeHardy v. Berryhil| Civil Action No. ADC-16-3709, 2017 WL 3917010, at
*10 (D. Md. Sept. 6, 2017). Although Defendant ems that the error is harmless (Def.’s
Mem. Supp. Mot. Summ. J. 7-8, ECF No. 17-1),

[tlhe Court cannot classify the error as harmless because the ALJ's written
decision is insufficient to permit adedaaeview. Because the ALJ's RFC does
not account for all of [Plaintiff's] limitations, the Court cannot find that the RFC
provides an accurate description of the wibv&t he is able to do on a regular and
continuing basis. In light of thEourth Circuit’'s clear guidance Masciq this

case must be remanded so that the ALJes@itain how [Plaintiff's] limitations in

the areas of concentration, persistenoé, @ace can be incorporated into the RFC
assessment, or why no additional limitation is necessary to account for these
difficulties.

Lawson 2018 WL 1135641, at *5.
The ALJ also failed to explain how, désp Plaintiff's moderate limitation in

concentrating, persisting, or maintaining pace, he could remain on task for more than 85% of an



eight-hour workday. According to the VE, amdividual would be unable to maintain the
demands of full-time competitive work with a 15%20% loss of productivity. R. at 72. The
ALJ “must both identify evidence that supports [her] conclusemd ‘build an accurate and
logical bridge from [that] adence to [her] conclusion.”"Woods v. Berryhill888 F.3d 686, 694
(4th Cir. 2018) (second afttion in original) (quotindMionrog 826 F.3d at 189). In particular,
the ALJ “must build a logical bridge betweere thimitations [she] finds and the VE evidence
relied upon to carry the Commissioiseburden at step five inrfding that there are a significant
number of jobs available to a claimantBrent v. Astrue879 F. Supp. 2d 941, 953 (N.D. Ill.
2012). An ALJ’s failure to do so constitutes reversible er@eelewis v. Berryhill 858 F.3d
858, 868 (4th Cir. 2017). Because the ALJ's “analys incomplete and precludes meaningful
review,” remand is appropriatdonrog 826 F.3d at 191.

In short, the inadequacy of the ALJ sadysis frustrates meaningful revieveel anigan
v. Berryhill, 865 F.3d 558, 563 (7th Cir. 2017) (remanding becants,alia, ALJ did not build
accurate and logical bridge between claimamttlerate difficulties in various functional areas

and ALJ’s finding that claimant would not lo& task more than 10% of workdawtcLaughlin

v. Colvin 200 F. Supp. 3d 591, 602 (D. Md. 2016) (remanding because ALJ’s decision failed to

explain how, despite claimant’s iherate difficulties in maintaining concentration, persistence,
or pace, she could remain productive for at least 85% of workday, irofiyt’s testimony that
individual “off task” more than 15% of workddyecause of need to take unscheduled breaks
could not perform any work)Ashcraft v. Colvin No. 3:13-cv-00417-RLV-DCK, 2015 WL
9304561, at *11 (W.D.N.C. Dec. 21, 2015) (remagdunder fourth sentence of 42 U.S.C.
§ 405(g) because court was unable to review megéully ALJ's decision that failed to explain

exclusion from RFC assessment an additional ltoiaof being 20% off task that VE testified

10



would preclude employment). Remand under thetliosentence of 42 UGS. § 405(g) thus is
warranted. SeeMonroe 826 F.3d at 189. Because remand is granted on other grounds, the
Court does not address Pldii's remaining arguments.SeeTestamark v. Berryhill|736 F.
App’x 395, 399 n.2 (4th Cir. 2018) (per curiarBpone v. Barnhart353 F.3d 203, 211 n.19 (3d
Cir. 2003). In any event, the ALJ also shoalddress these other deficiencies identified by
Plaintiff. SeeHancock v. Barnhart206 F. Supp. 2d 757, 763 n.3 (W.D. Va. 2002) (on remand,
ALJ’s prior decision has no preclusive effectias vacated and new hearing is conduaed
novo.
\%
Conclusion

For the reasons stated above, Defendavition for Summary Judgment (ECF No. 17)
is DENIED. PIlaintiff's Motion for Summar Judgment (ECF No. 14) BENIED. Plaintiff's
alternative motion for remand (ECF No. 14) GRANTED. Defendant’s final decision is
REVERSED under the fourth sentence of 42 U.S.C. § 405(g). This mat®ENSANDED for
further proceedings consistent with tbginion. A separaterder will issue.
Date: March 22, 2019 /sl

Thomas M. DiGirolamo
United States Magistrate Judge
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