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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

ROBERT LEE RHOE, I1, *
Plaintiff, *
V. Case No.: GJH-17-3757
*
KUNZ, et al.,
*
Defendant.
* * * * * * * ) * * * * * *

MEMORANDUM OPINION

Plaintiff Robert LeeRhoe, Il brings thigpro seaction against various Maryland judges,
state child support attorneysychstate entities alleging that f2adants have violated several
federal laws and the U.S. Constitution durihg course of an ongoing paternity proceeding.
ECF No. 1. Presently pending before the Coutegendants’ Motion t®ismiss for lack of
subject matter jurisdiction and for failure tat& a claim upon which lief may be granted. ECF
No. 12. No hearing is necessaBgeloc. R. 105.6. For the following reasons, Defendants’
Motion to Dismiss will be granted.

. BACK GROUND?
Enma Q. Perez gave birth to a child in July 2009. ECF No. 1-8 @ndJanuary 21,

2016, the Montgomery Office of Child Supportfercement (MCOCSE) filed a paternity

! Defendants are Judge John M. Maloney, Judge Joseph M. Quirk, Judge John W. Debelius, 1ll, Judge Debra L.
Dwyer, Special Magistrate Keith J. Rosa, Esq., (ctllely the “Judges”), the Circuit Court for Montgomery

County, Maryland (the “Circuit Court”), Christopher J. Kunz, Esq., Amy Fusting, Esq., Riahdrt, Esq., and

the Montgomery Office of Childpport Enforcement (MCOCSE) (cefitively the “State Defendants”).

2 Unless otherwise stated, these facts are taken from flai@omplaint, ECF No. 1, and are presumed to be true.
The Court may also take judicial notice of matterpudilic record and consider documents attached to the
Complaint or Motion to Dismiss, to the extent that they are integral to the Complaint and auBisenBaillips v.

Pitt Cty. Mem’l Hosp.572 F.3d 176, 180 (4th Cir. 2008ge alsdsreenhouse v. MCG Capital Coy392 F.3d

650, 655 n.4 (4th Cir. 2004) (taking judicial notice of published stock prices whed&angia motion to dismiss).
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complaint against Mr. Rhoe in the Circuit Cofor Montgomery County, Maryland (the “Circuit
Court”) regarding the minor child. ECF NoJH4. Attorneys Christopher Kunz, Amy Fusting,
and Rina Erhart—Defendants and employedab@Maryland Attorney General’s office—all
served as counsel for MCOCSE at variousestarf the paternity proceedings. ECF No. 1 1 10,
13. Plaintiff alleges that MCOCSIted the paternity complaint in bad faith. ECF No. 1 { 4.
Apparently in support of this position, Plafhisserts that EnmBerez is “not legally

domiciled” in Maryland and that MCOCSE fail¢o produce “written representations” made by
Ms. Perez about Plaintiff's paternity stat8ge e.g.ECF No. 1 § 16. Throughout the discovery
process and the ongoing proceedings, MCOCSEdised relevance objections to Plaintiff's
interest in Ms. Perez’s legal status in the United StdtesECF No. 1 { 16.

Plaintiff further alleges that the MCOCSefendants missed discovery deadlines and/or
failed to comply with discovery requests. ECF No. 1 | 13. Specifically, he points out that
MCOCSE's discovery responses were signetlbyPerez and MCOCSE and Ms. Perez made
certain objections. ECF No. 1 11 13-18.

On May 18, 2016, Defendant Special Magisti#th J. Rosa presided over a hearing
and ordered Mr. Rhoe to submitgenetic testing to determinehié was the father of the minor
child. ECF No. 1 { 27. Maryland law requires ttat the motion of the Administration, a party
to the proceeding, or on its own motion, the tsbhall order the mother, child, and alleged
father to submit to blood or genetic tests to deiee whether the alleged father can be excluded
as being the father of the child. Md. Colen., Fam. Law § 5-1029. Abhe hearing, Plaintiff
argued that MCOCSE’s complaint should be ds&s®d as a discovery sanction and he should not

be required to submit to a paternity test becéeseannot be forced to present evidence against

3 Pin cites to documents filed on the Court’s electraifiitgf system (CM/ECF) refer to the page numbers generated
by that system.



himself. ECF No. 1 1 22; ECF No. 1-18 aP#intiff alleges that by following § 5-1029’s
mandate, Defendant Rosa conspired with MCO@Skelp the agency obtain evidence. ECF No.
1 25.

On June 1, 2016, Defendant Judge JohiMiloney signed Defendant Rosa’s order
requiring Mr. Rhoe to submit to genetic tegt ECF No. 1 § 29. Mr. Rhoe then filed two
interlocutory appeals to the Mdayd Court of Special Appealatising out of Judge Maloney’s
order requiring Mr. Rhoe to submit to gendésting and Judge Maloney’s order denying Mr.
Rhoe’s request for sanctions for allegestdvery violations. EE No. 1  30-31. Although the
trial court proceedings were not stayed whikeihterlocutory appeals pended, Mr. Rhoe refused
to submit to genetic testing and failed to appet subsequent haags. ECF No. 1 at 33—-34;

ECF No. 12-2 at 12.

On July 25, 2016, MCOCSE filed a petitior fantempt against Mr. Rhoe based upon
his failure to submit to genetiesting. ECF No. 12-2 (certified dost entries) at 12. The hearing
on contempt was postponed multiple times over the course of the next year while MCOCSE
attempted to serve Mr. Rhded. at 12, 14, 16. MCOCSE eventuatigrved Mr. Rhoe with the
contempt complaintd. at 16. Mr. Rhoe filed a motion to quash the contempt petition, which
Defendant Judge Joseph M. Quick deniddat 17. The Office of the Public Defender then
entered its appearance on behalf of Mr. RideRlaintiff alleges thathe MCOCSE Defendants
violated his constitutional dygrocess rights by filing theaontempt petition and Defendant
Quick violated those rights by granting the petition. ECF No. 1 T 37.

On July 21, 2017, the Circuit Court held aheg on the contemptetition. ECF No. 12-

2 at 17; ECF No. 1-24. Plaintiff'then-counsel appeared, but Rt failed to appear, instead

sending the Circuit Court a letter indicating his Halat he could not beeld in contempt. ECF



No. 12-2 at 17As a result of Plaintiff's failure tappear, Defendant Judge Debra L. Dwyer
issued a body attachment fdr. Rhoe. ECF No. 1-24 at 5.

On October 24, 2017, the Montgomery Countideoarrested Mr. Rhoe. ECF No. 1
41. The Circuit Court held a bond review hearing/aich Mr. Rhoe was represented by counsel.
ECF No. 1 § 42. At the hearing, Mr. Rhoe wasaskd and a new court date for the petition for
contempt was scheduled for December 1, 201F. BG. 12-2 at 19. At the rescheduled
contempt hearing, Plaintiff arguéiaht he could not be held aontempt by the Circuit Court
because he had appeals pending and requestay af sihe trial court proceedings. ECF No. 1
46. To determine whether a stay was appropri¢é¢endant Judge Dwyer requested that the
parties provide copies of theippellate briefs and allow fortmief recess so that she could
review Plaintiff's irterlocutory appealdd. The parties did so, and afteeviewing the appellate
briefs, Defendant Dwyer “hypothesized that Rl would not prevail in his Appeal” and
denied Plaintiff's motion to stay on this bedECF No. 1 § 47. Defendant Judge Dwyer then
found Mr. Rhoe in contempt and ordered thafpurge the contempt by submitting to genetic
testing by December 21, 2017. ECF No. 12-2 at 24In#ff alleges that Defendant Dwyer’s
decision unconstitutionally interfered with hispaals. ECF No. 1 § 47. The Maryland Court of
Special Appeals later dismissed the inteutocy appeals as premature. ECF No. 12-4.

On December 20, 2017, Plaintiff filed the st Complaint and requested an injunction
against the Circuit Court. ECFAN1. Although Plaintiff did not exitly state whether he sued
Defendants in their official ondividual capacity, he served thentheir employment addresses
and the Complaint addresses aws taken by Defendants in thefficial capacities. ECF No. 1
at 1-3. After filing his federal lawsuit, Mr. Rh@emplied with the Cingit Court’s contempt

order and submitted to genetic testing. ECF No2 B221. The Circuit Court then held a child



support hearing regarding paternity on MaBg, 2018. ECF No. 12-2 36. At Ms. Perez’s
request, the MCOCSE Defendants withdrew theuest for child support and focused solely on
establishing paternity. ECF No. P5at 8-9. The Circuit Court estadtied that Mr. Rhoe is the
father of the minor childd. Mr. Rhoe noticed a timely appea that order to the Maryland
Court of Special Appeals, which according te @omplaint is currently pending. ECF No. 1 5.
1. STANDARD OF REVIEW
A. Motion to Dismiss Pursuant to Rule 12(b)(1)

Defendants move to dismiss the Complaimtsuant to Rule 12(b)(1) of the Federal
Rules of Civil Procedure, assieg that the Courtdcks subject-matter jurisdiction. Plaintiff has
the burden of proving that s@ajt matter jurisdiction existSee Evans v. B.F. Perkins Cb66
F.3d 642, 647 (4th Cir. 1999). When a defenddallenges subject matter jurisdiction pursuant
to Rule 12(b)(1), “the distriatourt is to regard the pleadings as mere evidence on the issue, and
may consider evidence outside the pleadimigisout converting the proceeding to one for
summary judgment.ld. (quotingRichmond, Fredericksburg & Potomac R.R. Co. v. United
States 945 F.2d 765, 768 (4th Cir. 1991)). The ddtdourt should grarthe Rule 12(b)(1)
motion to dismiss “only if the material jurisdignal facts are not in dispute and the moving
party is entitled to prevail as a matter of lavd”

B. Motion to Dismiss Pursuant to Rule 12(b)(6)

Defendants also move to dismiss the Complaimsuant to Rule 12({9), asserting that
it fails to state any claim upon which relief cangnanted. To state a claim that survives a Rule
12(b)(6) motion, a complaint, relying on only weleg factual allegationsnust state at least a
“plausible claim for relief.”Ashcroft v. Igbal556 U.S. 662, 679 (2009). The “mere recital of

elements of a cause of action, supported bglgonclusory statements, is not sufficient to



survive a motion made pursuant to Rule 12(b)(8jdlters v. McMaher684 F.3d 435, 439 (4th
Cir. 2012). To determine whether a claim has crsse line from conceivable to plausible,”
the Court must employ a “context-specific ingy’ drawing on the court’s “experience and
common senselgbal, 556 U.S. at 679-80. When perfongithis inquiry, the Court accepts
“all well-pled facts as true and construes these facts in the light most favorable to the plaintiff in
weighing the legal sufficiency of the complainiémet Chevrolet, Ltd. v. Consumeraffairs.com,
Inc., 591 F.3d 250, 255 (4th Cir. 2009). The Cowah not, however, aept unsupported legal
allegationsRevene v. Charles Cnty. Comm882 F.2d 870, 873 (4th Cir. 1989), nor must it
agree with legal conclusionsuched as factual allegationgbal, 556 U.S. at 678, or conclusory
factual allegations devoid ohg reference to actual eventinited Black Firefighters v. Hirst,
604 F.2d 844, 847 (4th Cir. 197%Ee alsd-rancis v. Giacomelli588 F.3d 186, 193 (4th Cir.
20009).
1. DISCUSSION
A. Abstention

Youngerabstention requires a federal court not terifere in state proceedings if there is
“(1) an ongoing state judicial proceeding, inggtliprior to any substantial progress in the
federal proceeding; that (2) implicates importaatystantial, or vital ate interests; and (3)
provides an adequate opportunity for therngiéito raise the federal constitutional claim
advanced in the federal lawsuiMoore v. City of Ashevill896 F.3d 385, 390 (4th Cir. 2005).
These circumstances exist here. Firs,Maryland paternity proceeding—out of which
Plaintiffs Complaint arises— is ongoing accarglito the Complaint and was instituted in

January 2016, almost two years before Rif&ifiled his federal suit. ECF No. 1 § 4-5.



Second, the proceeding implicates vital staterests: the State of Maryland has an
important stake in ensuring thettildren residing within its brders receive their basic needs
through parental suppof@ee Kennedy v. Kenneé, Md. App. 299, 309-310 (1983) (citing
Townsend v. Townser2)5 Md. 591, 596 (1954)) (“In this patatistic role, the State imposes
the obligation upon the parentsnaintain, care for and proteceih children” and the State may
regulate “whenever necessargidavirtually without limitation when children's welfare is at
stake.”). Reading Plaintiff's geers generously, Mr. Rhoe argutat MCOCSE withdrew its
request for child support, casting doubt on wheithever had a vital iterest in bringing the
paternity complaint. ECF No. 15 at 2. However, this argument is unpersuasive. MCOCSE did
not waive Ms. Perez’s right to seek child suppdranother time and @ving parentage is the
first step that MCOCSE must take to impose d@ilans on parents to care for and protect their
children. ECF No. 15-2 at 12.

Additionally, the Maryland proceedings provig&intiff with an adequate opportunity to
raise the constitutional claims advanced in thigslat. In fact, Plaintiff has advanced many of
the same assertions raised here as argsnoemiefenses in the paternity proceedisge e.g.
ECF No. 1-18 at 15 (“My due process of law bagn violated” and “You’re getting evidence
from me . . . that | don’t want to give anddn’t have to give”); ECNo. 12-2 at 17 (indicating
to the Circuit Court that Plairitidid not believe he could be heild contempt); ECF No. 1-25 at
21 (“I had to make a decisiontheen my freedom and my dueopess of law”); ECF No. 15-2
at 29 (explaining to the Circu@ourt why he believed Ms. Pere legal status in the United
States relevant as a defense) ti®extent that Plaintiff beliegehis constitutional rights have
been violated by Defendantibegged failure to comply witldiscovery, ECF No. 1 § 13, he can

raise those concerns withtiine Maryland proceeding.



Plaintiff's argument tha¥oungerabstention should not apply because “Defendants
prosecuted the Plaintiff in bad faith; are paragfattern of harassment against the Plaintiff and
perhaps thousands of other alleged fatherd;the law being enforced by the Defendants is
utterly and irredeemably uncortstional,” ECF No. 15 at 2, fail®laintiff offers only the bare
assertion, with no plausible supporting factubdgdtions, to claim thddefendants brought the
paternity complaint against him in bad faith ag p&a pattern of harassment. ECF No. 1 § 4. To
be sure, Plaintiff asserts that Enma Perémas legally domiciled” in Maryland and that
MCOCSE failed to produce “witen representations” made Ms. Perez about Plaintiff's
paternity status, ECF No. 1 1 16, biwse factual allegations areelevant to whether MCOCSE
initiated the paternity action in bad faitee e.g.Md. Code Ann., Fam. Law 8§ 5-1002, 5-1010,
5-1011. Further to the extent tiRifintiff challenges the constitanality of § 5-1029(b) of the
Maryland Family Law Code, which mandates tluat the motion of thédministration, a party
to the proceeding, or on its own motion, the tshall order the mother, child, and alleged
father to submit to blood or genetic tests to deiee whether the alleged father can be excluded
as being the father of the child,” Plaintiff'sallenge is now moot because he already submitted
to a genetic test or not yet ripe because hanbtalleged facts to transform his fear that his
DNA will be misused, ECF No. 15 at 2, into a comrer@articularized, and imminent injury that
is required for a plaintiff to maintain an amtiin federal court. Additionally, for the reasons
described in more detail below|aintiff does not have a coitational right to deny paternity.

For the foregoing reasons this Court waiit interfere withthe ongoing state court

proceeding from which Plaintiffs Complaint arises.



B. Immunity

Even if Youngerabstention doctrine did not bar Piaif's Complaint from proceeding,
the Defendants’ Eleventh Amendment and/@adlite judicial immunity would. Under the
Eleventh Amendment to the United States Cortsiitiia state, its agencies, and departments are
immune from suits in federabart brought by its citizens or the citizens of another state, unless
it consentsSeePennhurst State Sch. and Hosp. v. Halderdéb U.S. 89, 100 (1984). While
the State of Maryland has waived its soverémmunity for certain types of cases brought in
state courtsseeMd. Code, State Gov't § 12-202(a), itshaot broadly waived its immunity to
suit in federal court under the Eleventh Amendm8eeGray v. Laws51 F.3d 426, 431-32 (4th
Cir. 1995) (noting that “it is well establishedattan unconsenting State is immune from suits
brought in federal courts by her own citizens....” (internal citations omitted)). MCOCSE is a state
agencyseeMd. Code Ann., Hum. Servs. 8§ 2-301, and the claims against it will be dismissed
because it is immune from suihder the Eleventh Amendment.

Further, suits for damagesaagst a public employee “in his official capacity” imposes
liability on the public etity, and is also precluded undeetkleventh Amendment where the
state has not consented to be sued in federal GaeBrandon v. Holt469 U.S. 464, 471-72
(1985) (citingMonell v. New YorbPept. of Soc. Serv36 U.S. 658, 690 n.55 (1978) (internal
guotation omitted)). Although the Complaint is silestto whether the allegations are raised
against individual Defendants inetin official or personal capacitiesr both, Plaintiff served the
Defendants at their places of employment #nedallegations revolvaround actions taken in

their official capacities. To thextent Mr. Rhoe’s claims against the MCOCSE attorneys and



Circuit Court judges are made in their offictapacities, these claims are tantamount to claims
against the State of Marylandedrarred by the Eleventh Amendment, and must be disnfissed.
Additionally, this Court lacks jurisdictioaver the Defendant Circuit Court and the

Defendant judges because of absolute judicial immunity. “[I]t isn@g principle of the
highest importance to the propemadistration of justice that a glicial officer, in exercising the
authority vested in him, shall be free to apbn his own convictionsyithout apprehension of
personal consequences to himsefradley v. Fisherl3 Wall. 335, 80 U.S. 335, 347 (1871).
Judicial immunity applies to any action takeraijudge's judicial capacity. Thus, the only time
judicial immunity does not apply ishen the action was not takentire judge's judicial capacity
or the action, though judicial in nature, walsaia in complete absea of all jurisdictionSee
Mireles v. Wacp502 U.S. 9, 11-12, 112 S.Ct. 286, 116 L.Ed.2d 9 (1991). A judge is acting in
his or her judicial capacity when the functisrone “normally performed by a judge” and when
the parties “dealt with the judge his judicial capacity.’Stump v. Sparkmad35 U.S. 349, 362
(1978). Regarding the issue of jurisdiction, imomunity is granted if there is clearly no
jurisdiction over the subject matter. [and] the want of jurigdtion is known to the judge.”
King v. Myers973 F.2d 354, 357 (4th Cir.1992) (citationsitbed) (alterations in original).
Plaintiff takes a leap of logic to concludatiecause Ms. Perez‘iot legally domiciled
in the United States,” the Defendants lackeddiction. ECF No. 1 § 16. Even assuming the
truth of Plaintiff’s factual allegation about Ms.ree’s legal status, asdlCourt must, that fact
does not ultimately support Plaintiff’'s conclus@afiegation that Defendds lack jurisdiction.

Additionally, Plaintiff’'s argument that Defendanack “jurisdiction because the Complaint

4 Prosecutors are also absolutely immune from civil liabiliagnaé arising from this role in the judicial process, and
this prosecutorial immunity extends to civil cases like child welfare $oitder v. Pachtmam29 U.S. 409, 422-23
(1976);0strzenski v. Siegel 77 F.3d 245, 250-51 (4th Cir. 1999). Thus, for the reasons described by Defendants,
ECF No. 12-1 at 14-16, prosecutorial immunity alse Bdaintiff's suit against the MCOCSE Defendants.
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came to the Defendant Circuit Court through Bgdl presentation of intervention” is neither
alleged in the Complaint nor relevant given MCEEs right to serve asomplainant. Md. Code
Ann., Fam. Law 8 5-1011. Reading Plaintiff'si@plaint generously, élso alleges that
Defendant Judge Quick lacked jurisdiction otree MCOCSE Defendant’s contempt petition.
ECF No. 1 § 137. This is plainly incorrect: “Thews to punish for contempts is inherent in all
courts; its existence is essential to the presenvati order in judicial proceedings, and to the
enforcement of the judgments, orders, and vafithe courts, and consequently to the due
administration of justice.Dorsey v. State295 Md. 217, 227 (1983) (quoting Parte
Robinson86 U.S. 505, 22 L.Ed. 205 (1873)). Similathased on a generous interpretation of
Plaintiff's Complaint, it include an allegation that Defendahtdge Dwyer lacked jurisdiction
when she requested that the parties providedesagitheir appellate iefs and allowed for a
brief recess so that she could ewiPlaintiff’s interlocutory apgals to determine how to rule on
Plaintiff's motion to stay the trial court@reedings. ECF No. 1 § 47. However, as alleged,
Defendant Judge Dwyer was exercising jugsdn over Plaintiff’s motion to stay, not
improperly exercising appellate jurisdictiondecide the outcome of Plaintiff's appedts.

Thus, because all of Plaintiffs claims agaihe Judges involved thaiespective judicial
acts for which they had jurisdioth, Mr. Rhoe’s claims against tdadges are barred by absolute
judicial immunity andmust be dismissed.

C. Failureto Statea Claim

Even assuming Plaintiff's Complaint did rfate various jurisdictional bars, the Court
would be compelled to dismiss it because it failstate any claims upon which relief can be
granted. A complaint cannot survive a motiorismiss if it include only “unadorned, the

defendant-unlawfully-harmed me accusation[gishcroft v. Igbal556 U.S. 662, 678 (2009).

11



“[N]Jaked assertions devoid of furthéactual enhancement” do not suffiée. Although the
Court must accept well-pleaded factual allegations in the Complginue, the Court is “not
bound to accept as true a legahclusion couched as a factadlegation,” and “[tlhreadbare
recitals of the elements of a cause of actspported by mere conclusory statements, do not
suffice” and “are not entitled to the assumption of trukhdal, 556 U.S. at 678—79.

Plaintiff repeatedly asserts the legal condnghat Defendants vioked his constitutional
rights but fails to pleadupporting factual allegationk.g, ECF No. 1 11 1, 4, 5, 33-37, 46-47.
For example, Plaintiff labels MCOCSE'’s confatrpetition “frivolous ad coercive” and alleges
that it was filed “in retaliation for Plaintiff Rhoeappeal and [to] further interfere with his Due
Process of Law.” ECF No. 1 { 33. But this “gedant-unlawfully-harmed me accusation” is not
supported with factual allegations. Additioyalvhere the Complaint does assert factual
allegations, those allegations do not lead tactivelusion that Plaintif§ rights were violated.
For example, as previously explained, Plaintifégés that Ms. Perez is not legally domiciled in
the United States, but this factual allegationasrelevant to Plaintiff's constitutional claims.

Ultimately, Plaintiff does not have constitutional right to deny paternity or to “terminate
his duties of support under state law for a cthiat he has fathered, no matter how removed he
may be emotionally from the childN.E. v. Hedges391 F.3d 832, 836 (6th Cir. 2004) (“We
cannot imagine that any federal court would agvitle plaintiff's principke that the concept of
“procreative privacy” should be stretched to include the constitutional right for a father . . . the
right to deny paternity and deny the duty ofafincial support.”). Because Plaintiff's Complaint
hinges on this “novel legal éory” that has “no foundatiomp chance of success,” the

Complaint fails to state a clainpon which relief may be grantéd.

5 Plaintiff also alleges violations of 8 U.S.C. § 1324 (Bringing in and Harboring Certain Aliens), 18 U.S.Q. § 196
(Prohibited Activities (Racketeering via Extion)), and 18 Us.C. § 1621 (Perjury) but private lawsuits cannot be
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V. CONCLUSION

For the foregoing reasons, Defendants’ MotioDismiss is granted. A separate Order

shall issue.

Date: December 4, 2018 /sl
GEORGE J. HAZEL

United States District Judge

maintained under these federal criminal statutes and, in any event, Mr. Rhoe does not plead sufficient elements to
establish any violatior5eeECF No. 1 11 3, 4, 5, 10, 13, 14, 16, 20, 26, 29, 34, 35, 37, 38, 39, 43, 47. Additionally,
Plaintiff repeatedly alleges violation$ the “Federal Rules @ivil Procedure” which do not apply in the Circuit

Court and which provide ngrivate cause of actio®eeECF No. 1 11 3, 4, 5, 10, 13, 16, 17, 20, 21, 22, 23, 24, 25,

26, 27, 29, 33, 34, 35, 37, 38, 39. Moreover, the Fourth, Fifth, Sixth, Seventh, and Eighth Amendnwnt are
applicable based on the facts Plairdifeges, and Plaintiff does not allegéfisient facts to state a claim for relief

under the Fourteenthmendment.
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