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UNITED STATESDISTRICT COURT
DISTRICT OF MARYLAND
KAMALA EDWARDS,

Plaintiff,

V.
MONTGOMERY COLLEGEand Civil Action No. TDC-17-3802
PRESIDENT AND BOARDOF TRUSTEES
MONTGOMERY COUNTY COMMUNITY
COLLEGE

Defendans.

MEMORANDUM OPINION

Plaintiff Kamala Edwardshasfiled this civil action against Defendant&ontgomery
Collegeand thePresident and Board of TrusteesMontgomery County Community Colleg
alleging that Defendants failed to provide her with reasonable accomordaind retaliated
against her for engaging in protectglial employmentopportunity (“EEQO”) activitywhile she
worked as an English professor Mbntgomery Collegejn violation of the Americans with
Disabilities Act (“ADA”), 42 U.S.C. 8§ 12111-12117 (2012Fection 504 of the Rehabilitation
Act of 1973 (‘Rehabilitation Act), 29 U.S.C. § 7942012) and the Maryland Fair Employment
Practices Act (“MFEPA”), Md. Codénn., StateGov't § 20-606 (exisNexis2014).

Now pendingis Defendard Motion to Dismissthe Amended Complaint Having
reviewed the submitted materials, the Court finds that no hearing is agcesSseD. Md. Local
R. 1056. For thereasonsset forth belowtheMotion to Dismisss GRANTED IN PART and

DENIED IN PART.
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BACKGROUND

The following facts are presented in the light most favorable to Edwaedsptimoving
party:
l. Requestsfor Reasonable Accommodations

Dr. Kamala Edwards began her work gsrafessor aMontgomery Collegén Rockville,
Maryland in 1989. On or about September 17, 2002, Edwards fell in an elevator on Memytgom
College’s Rockville Campudgaring herpatella. Edwardss torn patellacombined withher
rheumatoid ghritis, limited her ability to walk long distancesThus,from that time forward,
Edwards routinelyequested reasonable accommodatitrat all of her classes be scheduled in
the saméuilding. Until 2013, Defendants substantially complied with that request. Then, from
2013 to 2017, on four separate occasions, Defendahéxlutd her classes idifferent buildings
or in classrooms in the same buildithgit were far apartEach of these incidents relates to one
or morecounts in the Amended Complaint.

A. Count |

In February 2013, Edwds received her class schedated noted that one of her classes
was scheduled in the “SBBuilding while the other was scheduled in the Humanities Building.
Am. Compl. T 19, ECF No. 11Edwards requested that all of her classes be moved into the
Humanities Building, but Defendants failedgmntthat request.As a result of having to walk
between buildings for her classes, Edwards fell and injured her knee on May 28yld(@3
walking up a ramp to the SBuilding.

B. Count I1

In August 2014, when Edwards had recovered from her fall and was preparedntdoretur

work, she submitted a doctor’s note that stated, “Please allow patienk togaaroffice- limited



walking — all classesn same Bldg.” Am. Compl. 1 5ECF No. 11Doctor’s Note at 1Comgd.
Ex. 5 ECF No.1-5. Before classes began, all of Edwards’s classes were scheduled in the same
building, buther classroom assignmenisre arranged such that she had to walk over &0td
get from one class to the next. Edwards requested that all of her classes bleddhdlde same
room, but Defendants did nathange her scheduleIn October 2014, Edwards met with
Elizabeth Benton, the chair of the English Department, to discuss the .md&#gher than
comply with her request, Benton and Human Resources Specialist Lori Steg@ygasted that
she update her doctor’'s note to reflect that all of her classes need to beaméeosm and
offered to provide her with a wheelchair or a scooter.

C. Count 11

In January 2015, Edwardstsachingscheduleagain included a&lass in theSB Building
while the rest of her classegerein the Humanities Building. The Humanities Buildiolgpsses
were €heduled on different floors.Edwardsemailed Stegeman requesting that Defendants
comply with her accommodation request. Stegeman wrotethatkhe English Department was
doing its best to accommodate Edwards, and that if she needed a more spedcifro@daioon,
she shald update her doctor’s note.

D. Counts1V and V

Finally, in January 2017, Edwards received her class schedule feptimg semester.
Although all ofher classesn any given dayvould be in classrooms on the same floothaf
Humanities Building,she would berequiredto walk the full length ofthe hallway between
classes.On January 23, 201 Edwards emailed Bentostegeman, and Rodney Redmond, the
Dean of English and Reading, to request thabfler classes be scheduled in the same or

adjoining rooms. Redmond replied that reguestedccommodation had been met and that she



would need a new doctor’s note if she needed a more specific accommod2tidfebruary 3,
2017, Elwards thernwrote to Robert Roopthe Interim Chief Human Resources Officdqg
complain about the failure to grant her requested accommodation and noteeqtlests for
classroom changes made by other English professors without disab#itidseen granted. She
also notedhat her classrooms either did not have a chair for her orchads and stoolthat
were defectve or hazardous. No changes were madeher schedule, ando additional or
replacement chainsere provided
. Procedural History

On or about December 17, 2014, following the August 2014 incidehtards filed an
internal EEO complaintalleging discrimination on the basis of disalijliage, race, national
origin, and sex, as well as reprisalPursuant to Montgomery College’s EEO policy, the
complaint was investigated through an independent third party, HR ANEW. On JUQ1®,
Edwardswas informedthat her claim was not sustainededwards appealed the decision and
received noticen September 5, 201that her appeal had been denied

On or about November 23, 201dwards filed a complaint with the United StaEegial
Employment Opportunity Commission (“EEOC”), Baltimore Hi€ffice. Hercomplaintwas
processed on February 2, 2016, and her formal charge was filed oh@GVa916. On January
26, 2017 Edwardscontactedhe EEOC Baltimore Field Office to update her investigator about
the January 2017 incidentShe physically visited the Baltimore Field Office in April 2017 to
follow up on her complaint.On April 27, 2017, Defendants filed their positistatementvith
the EEOC. Edwards also filed a positgitatemenand a rebuttaland the parties participgt in

a factfinding conference on August 14, 20a47which Edwards was represented by counSei



September 29, 2017, Edwards received notice of her right teuiilen federal court She filed
her original Complaint in this casm December 26, 2017

In her Amended Complaint, Edwards asserts five countsdig8bility discrimination
underTitle | of the ADA, the Rehabilitation Act, and the MFEPA based onf#ilere to provide
a reasonable accommodatiorMiay 2013; (I) disability discriminatio under the same statutory
provisions base@n the failure to provide a reasonable accommodation in August 2014; (llI)
disability discrimination under the same statutory provisioasedon the failure to provide a
reasonable accommodation in January 2@\B; unlawful retaliation under the Rehabilitation
Act, based on the failure to provide a reasonable accommodation in Januarya201(X/)
disability discrimination under the ADA, Rehabilitation Act, and MFBERSedon the failure to
provide a reasonablccommodation in January 2017.

DISCUSSION

In its Motion to Dismiss, Defendants ass&x separatarguments (1) the ADA claims
in Counts 1V are barred by the Eleventh Amendment to the United States Constit{#)on;
Counts HII are timebarred by the applicablstatute of limitations; (3) the ADA claims in
Counts IV and V must be dismissed because Edwards tailexhaust administrative remedies
(4) the MFEPA claims in CountsM must be dismissed because Edwafaited to plead
compliance with the notice provisions of the Local Government Tort Gl&iot (‘LGTCA”),
Md. Code Ann, Cts. & Jud. Proc8 5-304 (LexisNexis 2013 (5) Counts 1V fail to state a
claim of disability discrimination or retaliation, as apphbtsg and (6) any claim against the
President of Montgomery College must be dismissed for failure toastdéem.

In Edwards’s memorandum irpposition tothe Motion to Dismiss,she acknowledges

that the Montgomery College President is an improper defendantlanfies that the ®le



Defendant in thigaseis “MontgomeryCountyCommunity College.” Opp Mot. Dismiss at 1
n.1, ECF. No. 131. Edwards alsconcedes that all causes of action brought under Counts | and
II, as well as the MFEPA claim asserted in Count Ill, are barred by theesté limitations. Id.
at 11 n.4, 13 n.5 Shefurtherconcedes thahe ADA claims inCounts IV and V are barred by
her failure to exhaust administrative remedies ackhowledgeghat any claim for damages
pursuant to heADA claim in Count Il is barred byEleventh Amendment immunityld. at 13
n.6, 14. Thus, the Court need only addreabe arguments relating to the Rehabilitation Act
claims inCounts lll, IV, and V;ithe MFEPA claims inCounts IV and V; anthe ADA claim in
Count 111, to the extent that seeksnjunctive relief.
l. Legal Standards

Defendants seek dismissal pursuant to Federal Rule of Civil Procedur¢6L2(bp
defeat a motion to dismiss under Rule 12(b){ftg, omplaint must allege enough facts to state a
plausible claim for relief. Ashcroftv. Igbal, 556 U.S. 662, 678 (2009).A claim is plausible
when thefacts pleaded allow the Courto“draw the reasonable inference that the defendant is
liable for the misconduct alleged.”Id. Legal conclusions or conclusory statements do not
suffice. Id. The Court must examine the complaint as a whole, consider the factual afisgati
in the complaint as true, and construe the factual allegations in the lighfanosable to the
plaintiff. Albright v. Oliver, 510 U.S. 266, 2681994);Lambethv. Bd. of Commts of Davidson
Cty,, 407 F.3d 266268 (4th Cir. 2005). Claims may be dismissed as tiiparred on a Rule
12(b)(6) motion only if “the time bar is apparent thre face of the complaint.”Dean v.
Pilgrim’s Pride Corp, 395 F.3d 471, 474 (4th Cir. 2005)

When deciding a motion to dismiss, a court m@ké judicial notice of matters of public

record” andmay consider exhibits submitted with the motion “so long as they are intedred



complaint and authentic.’Philips v. Pitt Cty. Mem’l Hosp572 F.3d 176, 180 (4th Cir. 2009).
Should the court consider exhibits that do not fall into either of these catedbaenotion must
be construed as a moti for summary judgment. Fed. R. Civ. P. 12(&ith their briefs, the
parties have submitted the following exhibits: i EEOC chamgdocument that Edwards filed
on May 6, 2016(2) Defendants’ position statement submitted to the EEOC; and (3)BOECE
notice of the fact finding conference held August 14, 20N@ne of these exhibits are integral to
the Complaint. Accordingly, the Court will natonsider themn its analysis of the pending
Motion to Dismiss.

. Eleventh Amendment

Defendants argue that Edwards’s claims against Montgomery Cdibegdisability
discrimination under Title | of the ADA arearred bythe Eleventh Amendmenfs discussed
above, the sole remaining ADA claim is alleged in Count IIl.

The Eleventh Amendment bars suits damages filed in federal cowapainsta state
government, whether by citizens of that state or anp#ieent congressional abrogation of the
states’ sovereign immunity relating to a particular cause of ackdelman v. Jordam15 U.S.
651, 66263 (1974) see alsdritzpatrick v. Bitzer427 U.S. 445, 4561976). The United States
Supreme Court has held that Congress has not abrogated sovereign immuhDAfditle |
claims. Bd. of Trustees of Univ. of Alabama v. Garré81 U.S. 356, 37& n.9 (2001) McCray
v. Maryland Dep’t of Transp., Maryland Transit Admin41l F.3d 480, 483 (4th Cir. 2014

Montgomery College whose Board of Trustees is appointed by the Govedfior
Maryland is a state entity forygposes of sovereign immunitseeMd. Code Ann., Educ. 8§ 16
411(a) [exisNexis 201% Bd. of Trustees v. John K. Ruf366 A.2d 360, 36&4 (1976)

(holding that “there is no doubt” that the Board of Trustees of Howard Cdlaotymunity



College “is an agency of the state” for purposes of sovereign immuség)alsocSamuels v.
Tschechtelin,763 A.2d 209, 230 (Md. Ct. Spec. App. 2000) (“The [Baltimore City Community]
College, along with its governing Board, is a State agency affordgutdbextions of sovereign
immunity.”); Adams v. Montgomery CqlNo. CIV. A. DKC 092278, 2010 WL 2813346, at *4
(D. Md. July 15, 2010) (holding thaflontgomery College isa state entity for purposes of
sovereign immunity) Accordingly, to the extent that Edwards seeks damages from Montgomery
College under Title | of the ADA, her suit is barred by sovereign immunit

Nevertteless,the Eleventh Amendmerttoes notnecessarilyshield a state entity from
suits for injunctive relief In Garrett, the Courtstated that while Congress didchot validly
abrogate the Statesovereign immunity from suit by private individuals for money damages
under Title I,” that provision still prescribes standards applicable to the Statexl “[tlhose
standards can be enfed . . .by private individuals in actions for injunctive relief under
parte Yound Garrett, 531 U.S. at374 n.9. Thus, the disputed issue is whether Edwards
actually seeks injunctive religi herADA claim in Count IlI.

Even viewing the Amended Complaint in the light most favorable to Edwardsptive C
finds no viable request for injunctive reli@fCount Ill. First,the Amended Complaint doest
explicitly seek injunctive relief or any other specific equitable remrethting to Count Ill Its
“prayer for relief” seeks compensatory damages, attorney’s fees, costdéeardt, andenerally
asks for“all other relief the Court deems equitable.” Am. Compl. at 17. Second, \Woen
lIl arises out ofclassroom assignentsin January 2015or the Spring 2015 semestany
request for injunctive relief to alter those class assignments, after tbagpasf at least six
semesters, would now be mooAt this point, any available prospective relief wolileely be

dependat on theexistenceof more recent violations, such as the alleged failure to accommodate



in January 2017 asserted in Count Mdeed,it is not even clear wheth&dwards still works at
Montgomery Collegsuch that injunctive relief on her behalf woulel Wwarranted.

Accordingly, because EdwardsADA claim in Count IIl for damages is barred liye
Eleventh Amendment, arteldwardsmakes no viable request for injunctive relief stemming from
that claim,the ADA claim inCount Il isdismissed
1. Statute of Limitations

Defendants argue that, becalsdgwardsfiled this suit more than two years after the
January 2015 events in Count, the ADA andRehabilitation Actclaimsasserted in thatount
are timebarred. Because the Court has dismissed the ADAntlan other grounds, it will
address the statute of limitatioasly as to the Rehabilitation Act claim in Count lIEdwards
does not disputéhat she filed suit more than two years aftexr accrual oher Count Il claim
Rather, shargues that thetaute of limitations for Rehabilitation Act clainsthree years, not
two years.

Section 504 of the Rehabilitation Act does not contain its own statute of limitatmns, s
courts mushapply thestatute of limitationsrbm the most analogous state law cause of ac#on
Socy Without aName v. Virginia655 F.3d 342, 347 (4th Cir. 2012yVhile the most analogous
state statuteeed not be identicait must provide substantially the same rights and remedies.
Semenova v. Md. Transit Admi845 F.3d 564, 567 (4th Cir. 201%)olsky v. Med. Coll. of
Hampton Roadsl F.3d 222, 2225 (4th Cir. 1993) Where # of the events in this case
occurred in Marylandthe Courtlooks to Maryland law tadentify the most analogous state law
cause of a@on. Defendants argue that tMFEPA, which has a tweyear statute of limitations,
is the most analogous. Md. Code Ann., State Gg§v20-1013(a)(3). Edwards, however,

contendsthat the Rehabilitation Acshould be treated as a general civil causectibrg for



which Maryland has establishedtfareeyear statute of limitationsMd. Code Ann., Cts. & Jud.
Proc. 85-101.

Historically, judges in this District &iveapplied Maryland’s general thrgear statute of
limitations to employment discrimination claims brought under both the Rehabili#@atiband
the ADA. See, e.g.Schalk v. Associated Anesthesiology Pract®dé F.Supp.2d 244, 251 (D.
Md. 2004)(Rehalilitation Act); Ross v. Bd. of Educ. of Prince Gedgy€ty, 195 F.Supp.2d
730, 735 n.2 (D. Md. 200ZRehabilitation Act) Speciner v. NationsBank, N,R15 F.Supp. 2d
622, 634 (D. Md. 2002JADA); Kohler v. Shenasky914 F.Supp. 1206, 1211 (D. Md.995)
(ADA and Rehabilitation Agt All of these cases, however, were decided before Maryland
enactedsignificantamendments tas Anti-Discrimination Lawin 2007 which created @rivate
right of action for employment discriminati@omplaintsbroughtunder theMFEPA. SeeH.B.
314, 2007 Legq.423rd Sess. (Md. 2007)The amendmeastgranted employment discrimination
complainants the right to file a civil action in Maryland circuit court aftest filing an
administrative complaint with the Maryland man Relations Commission (“MHRC”) and
waiting 180 days, regardless of the outcome of the MHRC procdeiss.They provided for
remedies including compensatory damages, back pay, punitive damages, itatdecalief. Id.
Substantively, the statute remsithe same today, despite technical amendments in 2009 and
2010 aimed at clarifying that the paite cause of action only appliege employment
discrimination claims, not other types of discrimination clairBeeH.B. 54, 2009 Leg., 426th
Sess. (Md. 2009); S.B. 470, 2010 Letr/thSess. (Md. 2010Md. Code Ann., State Govg
20-1013(a) ¢tating that “a complainant may bring a civil action against the respondent @llegin

an unlawful employment practice’ig. 8 201001 &tating that‘unlawful employment practice’

10



means an act that is prohibited un8e20-606 of this title”);id. 8 20-606(a)(1)(i) (prohibiting
employment discrimination on the basis of disability)

The United States Court of Appeals for the Fourth Circuit has not squarebssedr
whether theprivate right of action for employment discrimination claims established by the
amendmentso Maryland’s AntiDiscrimination Lawis now the most analogous state statute to
the employment discrimination provision of the Rehabilitation Act for &tatd limitations
purposes. In 2014, ian unpublished opinion, the Fourth Cirguiting pre2007 district court
case law, applied thithreeyear generaktatute oflimitations to Rehabilitation Act and ADA
employment discriminationlaims Jeandron v. Bd. Regents Univ. Sys. N6dO F. App’x 223,

226 (4th Cir. 2013). Indeandron however the court was not presented with the question
whetherthe MFEPA’stwo-year satute of limitations should applySee id

In 2017, however, the Fourth Circuit addressed the similar question of whether the
Maryland AntiDiscrimination Law’stwo-year limitationgperiodapplies to a claim under Title I
of the ADA for disability discrimination in public accommodatiorf3ee Smenovav. Maryland
Transit Administration845 F.3d 564, 568 (4th Cir. 201 8ge alsdA Soc’y Without a Namé55
F.3d at 347-48 (holding that in determining the applicable statute of limitations, the “same
substantive analysis” applies to both the ADA and Rehabilitation Act bec#uwe language of
the two statutes is substantially the samefin Semenovathe plaintiff, who suffered from
cerebral palsy, brought a public accommodations claim under Tidéldjing that operators on
the MarylandTransit Administration’ssommuter bus service failed to assist her in boarding the
bus. Id. at 566. In holding that Maryland’s threeyear statute of limitations for general civil
claims applied rather than the Maryland ArDiscrimination Law’s tweyear statute of

limitations, the court reasoned thahile the Maryland law providea cause of action for

11



disability discrimination in housing or employment, it does not provide audhim relating to
“the provision of public services Semenova 845 F.3d at 5668 (emphasis added)
Significantly, in concluding that it could rely upon €09 precedent for applying the general
threeyear statute of limitations, the court specifically noted Wiate the amendments created a
cause of action for employment discrimination, there was no amendmentiantha claim for
disability discriminatiorin public services. Id. at 568.

Thus, Semenovastrongly suggest that where the Marylandnti-Discrimination Law
now provides a cause of action for employment discrimination b@asdisability, that statute’s
two-year statute of limitations would apply if the Maryland cause of actiondgeesubstantially
similar rights and remedies as the Rehabilitathrt. See id. Indeed,the two statutes both
provide similar causes of action famployment discrimination basesh a failure to provide a
reasonable accommodation of a disahilit¢ompare29 U.S.C. § 794d) (incorporatingthe
standards under Title | of the ADA for employment discrimination daibbrought under the
Rehabilitation Act and 42 U.S.C.8 1211%b)(5)(A) (Title I of the ADA) (staing that an
employer may not fail to make “reasonable accommodation to the knoyaicahor mental
limitations d an otherwise qualified individual with a disabilitytyith Md. Code Ann., State
Gov't 8§ 20-606a)(4) (stating that an employer may not “fail or refuse to make a reasonable
accommodation for the known disability of an otherwise qualdegloyeé).

To establish g@rima faciecase for such a claiomder the Rehabilitation Act, a plaintiff

must show that (1) the plaintiff qualifies as an “individual with a disability” efsndd in29

! The Court inSemenovaeferenced2009 not 2007 as the year of the relevant amendment to

the MFEPA perhapdecause it was not until 2009 that MarylandGeneral Assembly enacted
technical amendments to its Asiscrimination Law to clarify that only employment
discrimination claims under MFEPA, not othferms of discrimination claimsmay be the
subject of grivate cause of actiorSeeH.B. 54, 2009 Leg., 426th Sess. (Md. 2009)

12



U.S.C. § 705(20); (2) thdefendantad notice othe disability; (3) the plaintiff could perform
the essential functions dhe job with a reasonable accommodation; and (4) dbéendant
refused to make any reasonable accommodafayazddin v. Montgomery Cty., Md789 F.3d
407, 414 (4th Cir. 2015) Likewise, theMFEPA requires the same four elemetdsestablisha
prima faciecase of disabilibased employment discriminatioAdkins v. Peninsula RdgVied.
Ctr., 119 A.3d 146, 160Md. Ct. Spec. App2015),aff'd, 137 A.3d 211 Md. 2016). Moreover,
the Rehabitation Act and MFEPA offesimilar remediesincludingcompensatorgamages and
injunctive relief. See29 U.S.C.§ 794a (incorporating the remediagailableunderTitle VI of
the Civil Rights Act of 1964for violations of Section 504 ofthe Rehabilitation Ac), see
Franklin v. Gwinnett County Public Schoo)3 U.S. 60, 70 (199Zholding that compensatory
damages are available under Title VI and the Rehabilitation Attxander v. Sandovab32
U.S. 275, 279 (2001(holding thatdamages rad injunctive relief aravailable under Title VI)
Md. Code Ann., State Gov88 20-1009(b), 20-1013(¢). Accordingly, the @urt findsthat
the MFEPA is the most analogous state law cause of action to Edwards’silRatieab Act
claim, such thathe MFEPA's two-year statute of limitationapplies. SeeOtt v. Maryland Dep't
of Pub. Safety & Corr. SerydNo. RDB-16-3394, 2017 WL 3608181, at #8 (D. Md. Aug. 22,
2017) (holding thatthe MFEPA is the most analogous state law cause of actiendaim of
disability discrimination in employment under the Rehabilitation, Asth thatthe MFEPA's
two-year statute of limitation appliesich a claim)

Here, where Count Il is based on an alleged failure to accommodate a gisabilit
January 2015, ral Edwards did not file her lawsuit until December 26, 2Gh&Rehabilitation

Act claimin Count Il will be dismisseds timebarred.
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V. LGTCA

Defendants assert that EdwardssnainingMFEPA clams in Counts IV and Vshould
be dismissed becaudedwardsfailed to comply withthe Maryland Local Government Tort
Claims Act (“LGTCA”) and failed to affirmatively plead such compliandg¢nderthe LGTCA
“an action for unliquidated damages may not be brought against a local geméramits
employees uess the notice of the claim required by this section is given within omeaftea
the injury.” Md. Code Ann. Cts. & Jud. Proc. 8-804(b)(1). The LGTCA requires that, foa
claim based on events in Montgomery County, any noticia@€laim must be provided to the
County Executive.ld. 8 5-304(c)(3(ii). For purposes of the LGTCA, a “local government” is
defined as including a “community college or board of trustees for anaaity college
established or operating under Title 16 of taducation Article, not including Baltimore City
Community College.” Id. 8 5-301(d)(9) Montgomery College and its Board of Trustees are
specifically referenced in Title 16with the Board of Trustees established pursuant to its
provisions. SeeMd. Coce Ann, Educ. § 16-101, 16411. Thus, although tieourt recognizes
the oddity of classifying Montgomery College as a state entity fopgseis of the Eleventh
Amendment and a local government for purposes of the LGTI@Arelevant statutesompel
the conclusion thatMontgomery College qualifies as a “local government” for purposes of the
LGTCA.

Edwards does not dispute the applicability of the LGTCA to claimsghtoagainst
Montgomery College Rather she argues that she complied with the LGTCA by verbally
communicating her MFEPA claim to her Department Chair, Elizabeth BeatoOctober 15,
2014; filing an internal EEO complaint on December 17, 2014filamgl an EEOC complaint on

November 3, 2015. Edwards also argues thgtrecounting thesections in the Amended
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Complaint, sheaffirmatively pleadedcompliancewith the LGTCA In the alternativeshe
argues that the LGTCA'’s exception to its notice requireroentained in sectioB-304d) of the
Courts and Judicial Proceedings Article of the Maryland Gqugiesbecause Defendants have
not been prejudiced by her failure to give notice and good exists for the lack of notice.

A. Pleading Requirement

As a threshold matter, Defendants argoat the LGTCA claims should be dismissed
because Edwards did not state in her Complaint that she complied with tHeALGqGtice
requirement. Compliance with the LGTCA is a condition precedent to nmangauit against a
local government. Rios v. Montgomery Countg72 A.2d 1, 14 (Md. 2005) As aresult,a
plaintiff is required in the complaintto plead compliance with the notice provision of the
LGTCA. Hansen v. City of Laurel25 A.3d 122, 137 (Md. 2011)Falure to do soplead
subjects alaintiff to dismissal. 1d. at 131 (citing Maryland Rule-2303h which states thdfa]
pleading shall contain . . . such statements of fact as may be necesshowtthe pleader’s
entitlement to relief or ground of defense”). In this case, wherAttended Complaint makes
no mention ofthe LGTCA or the provision of LGTCA noticeto Defendants, Edwards has not
affirmatively pleaded compliance with the notice requirement. Ugt#rsen this pleading
deficiency alone is grounds for dismissallanson 25 A.3d at 137. Becauseunder certain
circumstances, a court might grant leave to amenzbrrect this deficiencysee d. at 13435.
the Court will considerwhether Edwards actually complied with the LGTGA order to
determine whether such leave shaoddgranted.

B. Strict Compliance

The notice requirememif the LGTCAIs a condition precedent to maintaining an action,

such that a suit under the LGTCA is “fatally flawed if the condition is at$feed.” Rios 872
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A.2d at 14. The purpose of the requirement is to provide the local government with notice at a
time when it can conduct its own investigation of the incident while the resedis still fresh so
as to ascertain the character and extent of the injury and the resggnisibilocal government
may have for it. See d. The notice must be in writing and must state the time, place, and cause
of the injury. Md. Code AnnCts. & Jud. Proc. 8-804b)(2). Although the notice may be
delivered “in person” nothing in the #atute suggests as Edwardsargues that verbally
communicating the notice sufficedd. 8 5-304(c). Finally, the LGTCA requires that, foa
claim based on events in Montgomery County, any notice of claim must bedgdoto the
County Executive.ld. 8 5-304c)(3)(ii).

Although Edwards argues that she strictly complied with the LGTCA, slex nklams to
have delivered notice of her MFEPA claims, in writing, to the County lkex; instead, she
asserts that she complied with the LGTCA by verbally communicating hePkEtim to
Benton, filing an internal EEO complajrar filing an EEOC complaint. None of these actions
qualify as strict compliance with the LGTCA.

C. Substantial Compliance

In the absence of strict compliance, Maryland courts have pernstibdtantl
complianceto satisfy thenotice requirement. Substantial compliance occurs “when notice is
provided to the entity responsible for investigating the tort claivhite v. Prince George’s
Cty.,, 877 A.2d 1129, 1139 (Md. Ct. Spec. App. 20055ubstantal compliance can also be
achieved when the local government is made aware of its possible liabitityaswby notice to
the local government’s insurer or another entity that has authorityettte gort claims
“unilaterally.” Faulk v. Ewing 808 A.2d 1262, 1277 (Md. 2002)rhis concept of substantial

compliance was codifieth 2016, when thévlaryland General Assemblgddedthe following
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provision tothe LGTCA: “This section does not apply if, within 1 year after the ypjtine
defendant local governmehas actual or constructive notice ¢t) The claimant’s injury; or (2)
The defect of circumstances giving rise to the claimant’s injuid. Code Ann.Cts. & Jud.
Proc. § 5304e).

Because Edwards has conceded that all of her MFEPA claims except those wrdsr Co
IV and V are timebarred by MFEPA’s statute of limitations, none tbé alleged forms of
constructive noticeincluding Edwards’s October 20Merbal communication to Benip her
December 20l14internal EEO complaintand her November 201&5EOC complaint,can
constitute substantial compliance with the LGTEAOtice provision because all occurred prior
to the accruain January 2019f her claims in Counts IV and VAccordirgly, Edwards has not
substantially complied with the notice provision of the LGTCA.

D. Good Cause Exception

The LGTCA provides thaha plaintiff who fails to provide the requisite notice can still
proceed if good cause exists for rmompliance and if thelefendant has not shown that its
defense has been prejudiced by the laakotite. Md. Code Ann.Cts. & Jud. Proc. 8-804d).
The test for whethegood cause exists is whether the plaintiff pursued the claim “with that
degree of diligence that an amdrily prudent person would have exercised under the same or
similar circumstances.Heron v. Strader761 A.3d 56, 63 (Md. 2000)Good cause can include
excusable neglect or mistake, serious physical or mental injury, the ffailocation out of
state, the inability to retain counsel in a complex case, ignorance of thergtagguirement, or
misleading representatiofy governmenrepresentativesRios 872 A.2d at 223. Of these
grounds the only potentially relevanbasesare that Edwards was unaware of the statutory

requirement or that she was unable to retain counsel.
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According to theAmendedComplaint, Edwards retaine@dunsel in this matter at some
point between April 28, 2017 and August 14, 2017. Thus, althdadWwards was unrepresented
when hetMFEPA claimsin Counts IV and V accrued January 201 7%hehadretained consel
approximately five monthprior tothe exjration of the oneyear notice perioth January 2018
Md. Code Ann. Cts. & Jud. Proc. §-804b)(1). During that time period, counsel was
sufficiently involved in the issues atehheart of this caseMontgomery College’s alleged
failure to provide reasonable accommodations for Edwards’s disabihit herepresented
Edwards at the August 20EEOCfact-finding conference. Thus, Edwards cannot claim good
cause arising from an inability to retain counssbr do anypossible errorby counsel provde
good cause. See Ransomv. Leopold 962 A.2d 1025, 1035 (Md. Ct. Spec. App. 2008)
(upholdingthe district court’s findinghat an attorney’s mistake in mailing the notice of claim to
the wrong county attorney did not constitute good cause for failiogrigply with the LGTCA
notice requiremeit

Accordingly, becausdedwards failed to comply with the LGTCA notice requirement for
thetwo remaining MFEPAN Counts IV and V of the Complairthey will be dismissed
V. Failureto Statea Claim

Whereall of Edwardss claims under the ADA and MFERAs well aser Rehabilitation
Act claimsin Counts I, II, and lIl,will be dismissedthe Court need only address Defendants’
argument that Edwards failed to state a claim upon which relief may be gasniedounts 1V
and V under the Rehabilitation Act.

A. Count 1V: Retaliation

In Count IV, Edwards alleges that Defendants retaliated against her for filing an EEO

complaintthrough Montgomery College’s internal procedures in December 2014 and filing an
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EEOC complaint in November 2015, which was formally processed as a charge in May 2016.
She states that, as retribution for this protected activity, Defendamgmnexsder classrooms
“that were in multiple buildings when her doctor's accommodation explisttyed ‘limited
walking’ and ‘all classes in same building,” and where the Defendant had ysvszheduled
Plaintiff's classes in one building the prior semester, before she nmdact with the EEOC.”
Am. Compl.§ 137. Edwards also suggests thatddellants retaliated against her by failing to
provide adequatenon-hazardous chairs in her classrooms after she engaged in protected EEO
activity.

As a preliminary matter, Edwards’'s Amended Complannhternally inconsistent as to
whetherin January @17, her classes wergcheduled in separate buildings or just some distance
apartin the same building Compare Am. Compl. 137 (describing classes in separate
buildings) with Am. Compl. {83 (referencing the length of hallways in the Humanities
Building). One of the exhibits to the Amended Complaint is an email thahegpwecontaimer
January 201%¢lassshowing thatall of her classes werscheduledn the Humanities Building.
1/20/17 Enail at 3 Am. Compl. Ex. 8, ECF No. 13. In either case, for the purposes of a
Motion to Dismiss, the Court will interpret Count IV as alleging that Edwartla'sses were
scheduledn locations sufficiently far apart that it was malifficult for Edwardsto get toeach
classroomn January 2017 than the most recent semester in which she taught classes

To establisha prima faciecase of retaliation under the Rehabilitation Act, a plaintiff must
show (1) thatthe plaintiff engaged in protected actiyit(2) that thedefendantook an adverse
action againsthe plaintifi and (3) that the adverse action was causally connecteéleto
protected activity.S.B. ex rel. A.L. v. Bd. of Educ. of Harford C&19 F.3d 69, 78 (4th Cir.

2016)(citing McDonnellDouglas Corp. v. Greed11 U.S. 792, 802 (1973))Although it is not
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strictly necessary for a plaintiff to establish all elementswiraa faciecase in the complaint, a
plaintiff must allege sufficient facts to support a plausible inference&lisdrimination or
retaliationand thereby raise a right to relief above the speculative leéseéSwierkiewicz v.
Sorema N.A 534 U.S. 506, 5101 (2002) Coleman vMd. Courtof Appeals 626 F.3d 187, 190
(4th Cir.2010).

As for the first prongDefendantslo not disputehat Edwards’s EEO activity qualifies as
protected activity. Regarding the second prorigefendantsaargue citing Boone v. Goldin178
F.3d 253, 256 (4th Cir. 1999hat the allegedfailure to accommodate does not constitute an
adverse action for purposes of a retaliation claim under the Rehabilitatiprbecausean
adverse employment action musinsist of*discharge, demotion, decrease in pay or benefits,
loss of job title or supervisory responsibility, or reducggbortunities for promotioh. Mot.
Dismissat 12 ECF No. 121. Boone however, discussed the definition of adverse employment
action for a discrimination claim, not a retaliation clainBoone 178 F.3d at255-56 In
Burlington Northern & Santa Fe Railway Company v. WH#8 U.S. 532006), the Supreme
Court held that for a retaliation claim, the required materially adverse astmme that “well
might have dissuaded a reasonable worker from making or supporting ge cbér
discrimination.” 1d. at 68 (QquotingRochon v. Gonzale438 F.3d 1211, 1219 (D.C. Cir. 20D6
Edwards, asraindividualwith a disabilityunder the Rehabilitation Act, woultdkely have been
dissuaded from engaging in EEO activity if she knew that such activitydwazauseher
employerto refuse to provida reasonable accommodation asuheduléherclasses in locations
that were faher aparthan beforeshe filed her EEOC charg@hus, she has alleged a materially

adverse action.
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Finally, Defendants argue that Edwards faled to show that the alleged adverse action
was causally connected to her protected activity because the action otoogredter the EEO
activity. A causal connectiomay exist“where the employer takes adverse employment action
against an employeghortly after learning of the protected activityPrice v. Thompsqgn380
F.3d 209, 213 (4th Cir. 2004)'hough the passage of time tends to negate the causal connection
inference d., temporal proximity is not the sole means by which a plaintiff t@aavscausation.
See, e.g.King v. Rumsfeld328 F.3d 145, 15h.5 (4th Cir. 2003)(finding thatwhere the
plaintiff was a teacher, the end of the academic year was the natural decisidorpainadverse
action, makingt likely that any discharge, lawff or unlawful, would comat that timg; Foster
v. Univ. of Md.E. Shore 787 F.3d 243, 253 (4th Cir. 2018)nding a causal connection in
reliance on all of the evidence developed in the case, not just temporal pypxiMoreover,
the protected activity need not be limited to the formal EEOC charge; rath@m-up hearings
and communications stemming from the original charge may trigger aiafigtadverse action.
Carter v. Ball,33F.3d450, 460 (4th Cir1994) &taing that “[tlypes of indirect proof to be
considered in finding a causal nexus may include the temporal proximity tobifdearings
regarding discrimination complaints as well as the actual date of jiling”

Here, although Edwards first reported allegishbility discrimination to the EEOC in
2015, her EEOC charge was not formally filed until May 2016. A&mg, Edwards alleges that
the adverse actioshe suffered under Count BAme at a natural decision poirthe start of the
Spring 2017 semester when she received her class schesledKing, 328 F.3dat 151 n.5.
Edwardssuggestghat this was the first semester following the May @€@ling of her EEOC
chargeduring which she taught classemdshe stateshat in the semester prior teer EEOC

charge, her classes had been arranged in a manner consistent with her request for
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accommodation. Considering the allegations in the light most favorable to dsjiveer is
required on a mtion todismiss,the Court concludes th&dwardshas sufficietly alleged that
her protected activitycaused Defendants to provide her a less favotdieary 2017 schedule.
Moreover,Edwards also asserts that she physically went to the Baltimore EERIOCFficeon
January 26, 2017 to report the problem with hew class schedule. Just five days later, on
January 31, 2017, Edwards requested a chair in her classroom, waémsamever delivered
Although the failure to provide a chair would not necessarily constitutatarially adverse
action by itself, that epodemay be considered otihe broader issue othe motivation and
causation for the January 2017 class schedule. Collectively, Edwaltdgationsare sufficient
to statea retaliation claim under the Rehabilitation AdDefendants’ Motion to Dismisthe
Count IV Rehabilitation Actlaimwill therefore be denied

B. Count V: Failureto Accommodate

Edwards argues that the events underlyirgCount IV retaliation claim—namely, her
classroomassignmerst and hazardous or missirgjassroomchairs in late January 2037also
constitute a failure to provide a reasonable accommodation in violattbe 8fehabilitation Act.
To establish a failure to accommodate claim under the Rehabilitation Actpaffphaust show
that (1)the plaintiff has a disability; (2) the employer knew of the disability; (3) vagsonable
accommodations, thplaintiff is otherwise qualified to perform the essential functions of the
employment position in question; and (4) the employer refused to make sasbnable
accommodaons. Reyazuddin789 F.3dat 413. A “disability” is defined as “a physical or
mental impairment that substantially limits one or more of the major lifeitaedivof [an]
individual.” 29 C.F.R. 8 1630.2(g)(1)(ij2018) (efining “disability” for purposs of the

American with Disabilities AgQt see alsa29 U.S.C. § 794 (stating that the standards used to
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determine a violation of the Rehabilitation Act for employment discrimindtsball be the
standards applied” under the Americans with Disabilities);AReyazuddin 789 F.3d at 413
(“Employment discrimination claims brought under [the Rehabilitatior} & evaluated using
the same standards as those applied under Title | of the Americans with Desalitit of
19907); Doe v. Univ. of Md. Med. Sys. Carp0 F.3d 1261, 1264 n.9 (4th Cir. 1998{afing that
because the languagef the Americans with Disabilities Act and the Rehabilitation Act is
“substantially the same, we apply the same analysis t8) botReasonable accommodations”
are “modifications or adjustments to the work environment, or to the masmeircumstances
under which the position held is desired or customarily performed, that exmaivldividual with

a disability who is qualified to perform the essential functionshat position.” 29 C.F.R. §
1630.2(0)(ii) (defining reasonable accommodation under the Americans with Disabilitiggs Ac
see als®9 U.S.C. § 794Reyazuddin789 F.3d at 413.

In Count V,Edwardshas sufficiently pleaded a failure to accommodate claineutice
Rehabilitation Act. The Amended Complaint asserts Huwardshas a disability in that her
torn patella andrheumatoidarthritis substantially limither ability to walk long distances
Edwardsalso recounts her various notifications to her supers of her condition, including
providing notes from her doctattestingto her disability and engaging in variousperson
meetings and email exchanges with her supervisors regarding her requast®fomodation

Although Defendants argue that Edwards has not sufficiently pleadedshikat
otherwise qualified to perform the essential functionef job, Edwardshas asserted in the
Amended Complaint that she began working at Montgomery College as a prafies889 and
did not require a reasonaldecommodatioruntil 2002;that she was able to teach classes with

an accommodation from 2002 #013; and thatshe requested accommodations on various
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occasions frm 2013 to 2017, consisting of classroom assignments in the same building, same
floor, or same room, and a functioning chair or stool in her classroom. She conttivuerk at
various times during that periodThese allegations support the inference thdwards could
perform the essential functions of her job so long as shadatidhave to walk longidtances
between classes and cougitlin a chair or stodluring class as needed

Finally, Edwardsalleges thatMontgomery Collegedeniedher request$or reasonable
accommodations. Specificallyy January 2017she requested that her das be scheduled in
the same room or neighboring roomsd that gunctioningchair be placed in her classrooms.
Defendants contend that Edwards’s propasstbmmodationare not reasonable and assert that
“Plaintiff was, in fact, accommodated in January 2017, in accordanbeheit doctor's note
provided to Defendant which simply requested ‘limited walking all ofdi@sses in the same
building.” Def. Reply at 13ECF No. 15 However, viewing thémended ©mplaint in the
light most favorable to Edwards, the Court cannot conclude that Edwardg@®sed
accommodations are facially unreasonable or would not enable her to completssémtial
dutiesof her positim. Defendants will have the opportunity, at a later stage of the litigation, to
present evidence to suppdhneir claim that assigning all of Edwards’s classes to the sanaa
adjacentclassroom is not a reasonable accommodation. Because the Amemdpldi@iohas
assertedn Count Vfacts supporting each element of a failure to accommodate claim under the

Rehabilitation Act, the Court will deny the Motion as to that claim
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CONCLUSION
For the foregoing reasons, Defendants’ Motion to Dismiss is GRANTED IN PART and
DENIED IN PART. The Motion is granted to the extent that the President of Montgomery
College is dismissed as a Defendant, all ADA and MFEPA claims are dismissed, and the
Rehabilitation Act claims in Counts I-III are dismissed. The Motion to Dismiss is DENIED as to

the Rehabilitation Act claims in Counts IV and V. A separate Order shall issue.

Date: October 9, 2018 m

THEODORE D. CHUAF
United States District Judge
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