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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

MICHELLE R. KANE,
Plaintiff, CaseNo.: GJH-18-12
V.

BAYVIEW LOAN SERVICING, LLC .,
et al. *

Defendants. *

* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Michelle R.Kane brings thipro seaction against Defendants Bayview Loan
Servicing, LLC (“Bayview”), U.S. Bank Natiwal Association, as Trustee for Bayview
Opportunity Master Fund IlIIA REMIC Trug014-21NPL1 (“U.S. Bank”), and BWW Law
Group, LLC (“BWW") (colledively, “Defendants™) under various federal and state consumer
protection laws following Defendants’ attempfctallect a mortgage loan debt and foreclose
upon Plaintiff's residence. Now pending before @ourt are Defendantsiotions to Dismiss.
ECF Nos. 5 (BWW); 6 (Bayview/U.S. Bank). Mearing is necessary. Loc. R. 105.6 (D. Md.

2016). For the following reasons, feadants’ Motions are granted.

! The Clerk is instructed to updatesttiocket to reflect the named defendants as listed above. Furthermore, while
Plaintiff's Complaint names David Solan, Esgal, it appears that Plaintiff intends to bring this action against all
personnel employed by BWW, including Solan.
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BACK GROUND?

On January 17, 2008, Plaintiff executed fanence mortgage loan with M-Point
Mortgage Services, LLC, with an original principal amount due of $239,540 (the “Loan”). The
Loan and associated promissogte (the “Note”), were secuddy a Refinance Deed of Trust
(“Deed of Trust”) against Plaiifif’s real property located at009 Carrington Avenue, Capitol
Heights, Maryland 20743 (the “Property”). ECF Me3; 6-4. Thereafter, the Note and Deed of
Trust were transferred andsagned to BAC Home Loans Servicing LP and then Bank of
America, N.A., ECF Nos. 6-5; 6-6. On Mar24, 2014, the Note and Deed of Trust were
assigned to the Secretary of Housing Binban Development (“HUD”), with Bayview
designated as the Loan servicer. ECF No. BGE No. 1-2 (notice to Bintiff stating that Bank
of America is transferring th&ervicing of the Loan to BayviewOn July 1, 2014, the Note and
Deed of Trust were assigned to Bayview. B@GJ5. 6-8; 6-3. It apes that the Note was
“securitized” pursuant to a pooling and servicagreement between HUD and Bayview, though
Plaintiff disputes the vality of this agreemenSeeECF No. 1 § 34see alsd&CF No. 1-6
(Plaintiff indicating that Bayview purchased p®of mortgages in default from HUD for
“pennies on the dollar”). ThereaftdBayview, as servicer of the Loan, informed Plaintiff that
U.S. Bank was the associated credi®ee, e.g ECF No. 1-4 (Bayview informing Plaintiff that
the Loan was transferred to a new creditor, U.S. Ba@d;als&CF No. 6-9 (Appointment of

Substitute Trustees listing U.S. Bank as the holder of the Note and Deed of Trust).

2 Plaintiff's Complaint sets forth a number of allegatioriateal to a purported securitization of Plaintiff's mortgage
loan without providing the factual details necessary thensgnse of her claims. While these supporting documents
are integral to Plaintiff's Complaint and interspersaduighout the attachments filedth it, the Court will take
judicial notice of the associated pubdind state court records attache®&fendants’ Motion to Dismiss, ECF No.
6-1.See Philips v. Pitt County Memorial Hosp72 F.3d 176, 180 (4th Cir. 2009) (citiHgll v. Virginia, 385 F.3d
421, 424 (4th Cir. 2004) (“In reviewing a Rule 12(b)(6) dismissal, we may propkelyudicial notice of matters of
public record.”));see also Colonial Penn Ins. Co. v. C887 F.2d 1236, 1239 (4th Cir. 1989). Apart from these
records, the facts are taken frore thomplaint and assumed to be true.

2



On June 25, 2014, Bayview sent Plaintiff a Netixt Default and Intent to Accelerate,
asserting that Plaintiff defaulted on heamoon August 1, 2011. ECF No. 1-10. On July 26, 2016,
Plaintiff received a leér from BWW, informing her thad8WW had been retained to provide
legal services in connection with enforcemefithe Deed of Trust. ECF No. 1-19. On
November 1, 2016, Substitute Trustees assi@pydd.S. Bank filed an Order to Docket a
Foreclosure in the Circuit Court for Pea George’s County, Maryland, Case No. CAEF16-
40119 (“Foreclosure Action§On March 9, 2017, the circuit cdutenied Plaintiff's motion to
stay and dismiss the Forecloswction. ECF No. 6-13. Plaintiff én attempted to remove the
Foreclosure Action to this Cauibut the action was remandedck to the circuit cour6ee Ward
v. Kane No. GJH-17-0553, 2017 WL 1483343 (D. Md. Apt, 2017). Thereafter, Plaintiff filed
Exceptions to Sale pursuant to Maryland R14€305 challenging U.S. Bank’s standing to
foreclose and sought to have the March 7, Z0i&closure sale demled void. ECF No. 6-14.

On November 22, 2017, the circuit court ordetrezlForeclosure Action to continue in due
course, finding that Plaintiff’'s Exceptions did rimtentify any legitimategprocedural irregularity
regarding the [prior] foreclosure sale.” ECF Mel6. Plaintiff then filed the instant suit against
Defendants, asking the Court to “void the illefpakclosure, sale, ratification, and eviction” and
award damages in the amount of $20 millionspiant to the following federal and state
consumer protection laws: Count | — Fair DEbtlection Practices Act (“FDCPA”); Count Il —
Maryland Consumer Debt Collection Act (“MCIBC); and Count Ill — Real Estate Settlement

Procedures Act ("RESPA”"5eeECF No. 1 1 10, 115.

% The Substitute Trustees are employees of BWW. ECF No. 5-keé2ls&ECF No. 6-9 (Appointment of
Substitute Trustees)



1. STANDARD OF REVIEW

A “document filedpro seis to be liberally construed, angpeo secomplaint, however
inartfully pleaded, must be held to less strimggtandards than fomthpleadings drafted by
lawyers.”See Linlor v. Polsqr263 F. Supp. 3d 613, 618-19 (E.D. Va. 2017) (cifinigkson v.
Pardus 551 U.S. 89, 94 (2007)) (internal quotasamitted). However, the Court may not
ignore a clear failure in thegading to allege facts thatt$erth a cognizable clainsee Weller
v. Dep’t of Soc. Serv901 F.2d 387, 390-91 (4th Cir. 199The Court may not act as theo
seplaintiff's advocate and delop claims that she failed to clearly raiS@rdon v. Leekes74
F.2d 1147, 1151 (4th Cir. 1978). Thereforept®rcome a Rule 12(b)(6) motionpeo se
complaint must still allege enough fatdsstate a plausible claim for reli&shcroft v. Igbal
556 U.S. 662, 678 (2009).

A claim is plausible when “the plaintiff pleadactual content that allows the Court to
draw the reasonable inference that the migd@t is liable for the misconduct allegefdl’’ In
evaluating the sufficiency of the complaint, tbeurt accepts factual alletians in the complaint
as true and construes the fattaidegations in the light most favorable to the plaintifée
Albright v. Oliver, 510 U.S. 266, 268 (1994)ambeth v. Bd. of Comm’rs of Davidson C407
F.3d 266, 268 (4th Cir. 2005). However, thenptaint must contain more than “legal
conclusions, elements of a cause of actiod, lzare assertions devoid of further factual
enhancementRemet Chevrolet, Ltd v. Consumeraffairs.com,, 1581 F.3d 250, 255 (4th Cir.
2009).

1.  DISCUSSION
Plaintiff's thirty-six page Cmplaint contains a litany ofooivoluted allegations and legal

conclusions related to Defendants’ attempts toiseand collect Plaintif§ debt. It appears that



the gravamen of Plaintiff’'s Complaint is thaethecuritization of her & and transfer of the
Title and Deed of Trust from HUD to Bayw was somehow invalid, and the recorded
documents pertaining to the teder provide insufficient proasf Bayview's legal interest.
Therefore, Defendants allegedly dot have a legal interesttine underlying mortgage and have
attempted to colle@ “non-existing” debtSeeECF Nos. 1 at 8; 1 1 45 (noting that Plaintiff's
credit history reflecting a debt Bayview “is not factual datagdzause the debt is not owed to
Bayview or US Bank”f Notably, Plaintiff points to a HUEraining presentation, ECF No. 1-21,
and alleges that because her loan did not quialif{the Preferred Pooling Eligibility,” U.S.
Bank cannot be the owner of the loan. ECF No. 1 { 65.

A. Collateral Attack on the Foreclosure Action

Defendants argue that Plaintiff's suit isiampermissible collaral attack on the
Foreclosure Action. ECF No. 6-1 2. While Plaintiff asserts #t she “is not attacking the
foreclosure, she is attackingetfraud,” ECF No. 10 at 2, Plaiffts principal allegation is that
Defendants do not have a legakirest in the Note and Deadd, therefore, the Court should
“void the illegal foreclosure, sale tifécation, and eviction” of the Propert$seeECF No. 1 T 25
(alleging that Bayview “lack standing to foreatosn said property” because it claims to be the
servicer for a non-existetrust). This is, in essee, an attack on the lidity of the underlying
Foreclosure Action.

In Maryland, a plaintiff may challenge a foresurre sale by 1) filing a motion to stay or
dismiss a pending foreclosure sale to challengeitit of the lender téoreclose pursuant to
Md. Rule 14-211; 2) raising post-sale proceduraigularities pursuario Md. Rule 14-305(d)

(i.e., Exceptions to the Sale); or @allenging the post-sale auddee Thomas v. Nagdi8 A.3d

* Pin cites to documents filed on the Court’s electraififiyf system (CM/ECF) refer to the page numbers generated
by that system.



276, 277-78 (Md. 2012). The circuit court has twice mred and rejected the same arguments
that Plaintiff puts forth in this action. On November 29, 2016, Pthmbved to dismiss the
Foreclosure Action pursuant todviRule 14-211, challenging theceessive assignments of the
Deed, chain of title, and alleging that Defendalsnot have a legal interest in the Property.
ECF No. 6-11. On March 7, 2017, the circuit calehied Plaintiff’'s motion on the merits. ECF
No. 6-13. Thereafter, on July 19, 2017, Plainiléd Exceptions to the Sale pursuant to Rule 14-
305, again challenging Defendan$tanding to pursue the ezlosure Action. ECF No. 6-14.
On November 22, 2017, the Circ@ourt overruled Plaintiff's BExeptions, finding that Plaintiff
did not identify any legitimate pcedural irregularity regarding thereclosure sale that occurred
on March 7, 2017, and ordered the Foreclosure Atti@ontinue in due course. ECF No. 6-16.
“The Maryland courts and this Court, applyiMgryland law, have consistently held that
res judicatabars collateral attacks on foreclosjuédgments entered in the Circuit CourtSée
Jones v. HSBC Bank USA, N.No. RWT 09CV2904, 2011 WL 382374t *5 (D. Md. Feb. 3,
2011) (holding that plaintiff could noe-litigate claims to title ovea property that were resolved
in a state court foreclosure proceeding) {mtes omitted). While the circuit court did not
consider Plaintiff's claims under FDCPA, NDCA, and RESPA filed herein, Plaintiff is
attempting to re-litigate whether Defendaritad a legal interest in the underlying loSee, e.g.
ECF No. 6-11 T 23 (Plaintiff arguing that Bagwi Opportunity Master Fund IlIA REMIC Trust
2014-21NPL1 “is not a valid Trushd does not exist”). As thesssues have been resolved by
the circuit court, Plaintiff’'s @ims related to whether Defeartts may collect upon Plaintiff's

debts through the Note ana&d of Trust are barred bgs judicata® Additionally, because

® Although Defendants do not invoke the doctrineesfjudicataor issue preclusion by name, the Court construes
Defendants’ collateral attack argument as such. For issue preclusion to apply:
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Plaintiff was not a party or antended third-party beneficiary to the pooling and servicing
agreement underlying the securitization of hanldPlaintiff is unable to challenge whether
Bayview or U.S. Bank has agal interest in the Propert$ee Bell v. ClarkeNo. TDC-15-1621,
2016 WL 1045959, at *3 (D. Md. Mar. 16, 2016) (holglithat plaintiff didnot have standing to
amount a direct attack on tharsfer of his note and deedtnfst under a pooling and servicing
agreement even if the alleged fraud or errors in assignment rendered the agreement voidable
(citing Julian v. Buonassiss®97 A.2d 104, 119-20 (Md. 20103¥kee also id(“Such a transfer
affects the rights and obligationstbe parties to the transfer, not [plaintiff], whose obligation to
make monthly payments remains”). Therefore,Rifis claims for injunctive relief or damages
based on Defendants’ standing to collect upordéi# will be dismissed with prejudice.

B. FDCPA Claim (Count I)

To the extent that Plaintiff raises alegitimate FDCPA claims beyond her claim that
Defendants did not have stangito collect upon the debt,abe claims are barred by the
FDCPA'’s one-year statute of limitatiorseel5 U.S.C. § 1692k(d) (“Amction to enforce any
liability created by [thé&-DCPA] may be brought . . . within eryear from the date on which the
violation occurs.”). “Generallythe statute of limitations bewg to run when a communication
violating the FDCPA is sentAkalwadi v. Risk Manageent Alternatives, Inc336 F. Supp. 2d

492, 501 (D. Md. 2004). Plaintiff filed her Compition January 2, 2018 and may therefore only

“1) the issue decided in the prior adjudication niestdentical to the ongresented in the present

action; (2) there was a final judgment on the merits in the first action; (3) the party against whom

the plea is asserted was a party or in privity with a party to the prior adjudication; and (4) the party

against whom the plea is asserted was given afaiortunity to be heard on the issue in the first

action. “
See Jones v. HSBC Bank USA, N\N&. RWT 09CV2904, 2011 WL 382371, at *4 (D. Md. Feb. 3, 2011) (citing
Culver v. Md. Ins. Comm'931 A.2d 537 (Md. 2007). Here, the circuit court found that Defendants could enforce
the Note and Deed of Trust, and Plaintiff was given an opportunity to be heard. While the circuit court had not
ratified the foreclosure sale at the time of Plaintiff filing the instant action, the circuit court’s denial of Plaintiff's
motion to dismiss an order to docket a foregtess sufficient to invoke issue preclusi@ee id(citing DeCosta v.
U.S. BancorpNo. DKC 10-0301, 2010 WL 3824224, at *7 (D. Md. Sept.27, 2010)).
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bring a claim for conduct that occurred afltanuary 2, 2017. Whatever “false or misleading
representations” that Defendants purportedly maddaintiff, it is clear that all of these
representations occurred before January 2, 2I}i& latest representation from any Defendant,
misleading or not, appears to have been sent on August 19,S¥8CF No. 1-24 (BWW
Verification of Debt Letter). Fuhier, the latest piece of infoation uncovered by Plaintiff that
could have shed light on Defemds’ purported false or misleadj representation was sent to
Plaintiff on November 10, 201&eeECF No. 1-25 (Securities and Exchange Commission
Freedom of Information Request No. 17-00489-FOIA).

Plaintiff urges the Court topply the discovery rule tocaount for “recent information
from HUD” that supports heslaims. ECF No. 10 at 3. However, nothing in the Complaint
suggests that Plaintiff obtainadly new information that brougtd light any facts supporting
new FDCPA violations. Rather, &ihtiff's allegations are rooteid various letters sent to
Plaintiff prior to January 2, 201%ee Moussavi v. JPMorgan Chase Bank NNA. GJH-15-
2094, 2016 WL 4442777 at *8 (D. Md. Aug. 19, 20tdismissing FDCPA claim on statute of
limitations grounds because the limitations peoaty resets upon new and discrete violations,
not a continued effort to coltethe underlying debt (citinBey v. Shapiro Brown & Alt, LLP
997 F. Supp. 2d 310, 316-17 (D. Md. 204Jd, 584 F. App'x 135 (4th Cir. 2014)). Therefore,
Plaintiffs FDCPA claims are barred by the statof limitations and will be dismissed with
prejudice.

C. MCDCA and RESPA Claims (Countsl|, I11)

Plaintiffs MCDCA claim appears to be directat BWW, alleging that they are engaging
in unlicensed debt collection adties in violation of the Marand Collection Agency Licensing

Act (“MCALA"), Md. Code Bus. Reg. 8 7-10&t seqECF No. 1 1 109. While engaging in



collection activities without hang first obtained a collectioagency license may support a
MCDCA claim,see Fontell v. Hasse®®70 F. Supp. 2d 395, 410 (D. Md. 2012), Maryland-
licensed attorneys are statutorily exeriipm MCALA's licensing requirement§eeMd. Code
Bus. Reg. § 7-102(b)($)Although Plaintiff asserts that BWW and the Substitute Trustees do
not have a license, the Complaint shows thatstaigsitory exception agpk because all alleged
interactions with BWW were with attoegys collecting a debt for their cliel@ee, e.gECF No.
1-24 (Verification of Debt Le#ir from Jacob Geesing, Esq., omak of BWW, to Plaintiff);see
also Murray v. Bierman, Geesing, Ward & Wood, |.INo. RWT 11CV1623, 2012 WL
4480679, at *5 (D. Md. Sept. 27, 2012) (distmgsMCALA-related claims because, among
other reasons, “MCALA'’s licensing requiremelttes not apply to lawyers collecting debts for
clients . . . It is undisputeddhthe trustee Defendants artoateys, bringing them squarely
within the exemption from MCALA's licensing requirements.”).

Plaintiff’'s RESPA claim appeate be directed at Bayvieand U.S. Bank, alleging that
they violated RESPA “with their deceitful andfain practices and falsepresentation of being
the Owner and Servicer of Pdiff's Mortgage and Note whethey knew they weren’t.” ECF
No. 1 9 112This claim appears to be another collateral attack on Defendants’ legal interest in
the Note and Deed of Trust, which has alsebeen resolved by the circuit court in the
Foreclosure ActionSee suprdll.A.

Plaintiffs RESPA claim also cites the RESR&Ss mitigation procedures set forth in 12
CFR § 1024.42(f)iii, which the Court presunveas intended to be cited as § 1024.42(f)(1)iii.

This provision provides that ars&er shall not make therfit notice or filing required by

® Md. Code Bus. Reg. § 7-102(b)(9) provides that MCALA does not apply to “a lawyeswbbecting a debt for a
client, unless the lawyer has an employee who: (i) is tewyger; and (ii) is engaged primarily to solicit debts for
collection or primarily makes contact with a debtor to colleadjust a debt throughpaocedure identified with the
operation of a collection agency.”



applicable law for any judiciar non-judicial foreclosure prosse unless the servicer is joining
the foreclosure action of a sujme or subordinate lienholdefhough Plaintiff's pleadings do not
expand upon this requirement, it appears thah#faiis alleging that Bayview, as the loan
servicer, sent her a Notice of IntentRoreclose on June 25, 2014, ECF No. 1-10, but did not
join the Foreclosure Action. However, pursuing 1024.42(f)(1)i, a servicer may send such
correspondence if the “borrowerisortgage loan obligation is methan 120 days delinquent.”
Because Plaintiff's Complaint indicates that dietaulted on her loan in 2011, Plaintiff has not
plausibly alleged that Bayview violated BEA’s loss mitigation procedures. Therefore,
Plaintiff's MCDCA and RESPAlaims will be dismisseIn her opposition in response to
Defendants’ Motions to DismisPJaintiff has not indicated & her Complaint has alleged
MCDCA or RESPA violations apart from Defemds’ standing to collect upon the debt, BWW’s
MCALA license, or Bayview’'s compliance with 12 CFR § 1024.42%8eECF No. 10.

However, Plaintiff will be given an opportunity file an Amended Complaint if she is able to
state a claim based on any MCDCA or RESR#ations not considered herelee, e.g.,
Ostrzenski v. Seigel 77 F.3d 245, 252-53 (4th Cir. 1999)t{ng that a plaintiff should be
afforded at least one amendment regardles®wfunpromising the initigbleading is, unless it
appears to a certainty that ptiiihcannot state a claim). Plaifftis reminded that pursuant to
Federal Rule of Civil Procedure 8(a)(2), a complaust contain “a short and plain statement of
the claim showing that the pleader is entitled tiefeand any attempts to reassert the litany of
convoluted allegations that are ennected from specific statuyorequirements will result in
dismissal of Plaintiff's Conmlgint with prejudice.

V. CONCLUSION

" Further warranting dismissal, apart from the forecledtself, Plaintiff has not alleged any actual damages
attributed to Defendants’ puspged RESPA violations, or that these actiares part of a “pattern or practice” of
noncompliance with RESPA’s requiremerieel2 U.S.C. § 2605(f)(1).
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For the foregoing reasons, Defendants’ Motions to Dismiss, ECF Nos. 5 and 6, shall be

granted. A separate Order follows.
Dated:Septembei 0, 2018 Is/

GEORGE J. HAZEL
Lhited States District Judge
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