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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ERNEST A. THOMAS, *

Plaintiff, *

V. * Civil Action No. PX-18-0175
WASHINGTON METROPOLITAN AREA *
TRANSIT AUTHORITY, )

Defendant.

*kkkkk

Plaintiff Ernest A. Thomas (“Thomas”), proceeding pro se, brings gaihst Defendant
Washington Metropolitan Area Transit Authoritf/fMATA”) for claims of race discrimination,
national origin discrimination, age discrimination, and retaliatidslow pending before the
Court isSWMATA’s motion © dsmissCount Four of Thomas'Complaint pursuant to Federal
Rule of Civil Procedure 12(b)). ECF No.5. The motion is fully briefed, and no hearing is
necessary SeeD. Md. Loc. R. D5.6. Upon consideration of the Complaint and all pleadings,
the Court GRANTS Defendastnotion todismissCount Four

l. BACKGROUND

On January 19, 2018, Thomas filed a complagainstVMATA alleging race national
origin, and agediscrimination,as wellas etaliation ECF No. 1. Specifically, Thomasvers
that WMATA’s decision not to promote him to Manager of Operatidiraining was
discriminatory and in retaliation for past protected activiBCF No. 114 WMATA moves to
dismiss Count Four of Plainiff's Complaint, brought under the Age Discrimination in

Employment Act of 1967 (“ADEA”)contending thaWMATA is immune from ADEA claims
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under the Eleventh Amendment of the United States Constitui@#. No. 5. For the reasons
stated below, the Caugrants Defendaig motion.
I. STANDARD OF REVIEW

BecausePlaintiff is proceedingro se the Court construes the Complaint liberally to
ensure that potentially meritorious claisgvive challenge See Hughes v. Row#49 U.S. 5, 9
(1980). Thatsaid, the Court cannot ignoagro seplaintiff's clear failure to allege facts setting
forth a cognizable claimSee Weller v. Dépof Soc. Servs901 F.2d 387, 391 (4th Cir. 1990)
(“The ‘special judicial solicitudetith which a district court shodlview such pro se complaints
does not transform the court into an advoc&ely those questions which are squarely
presented to a court may properly be addresggddtingBeaudett v. City of Hamptpi75 F.2d
1274, 1277 (4th Cir. 1985) Whenreviewing pro se@mplaints,a courtmust not abdicate its
“legitimate advisory role” to become an “advocate seeking out the strongest argamemost
successful strategies for a partyBeaudett775 F.2cat 1278.

WMATA'’s motion to dismiss for lack ofsubject matter jurisdictio is governed by
Federal Rule of Civil ProcedurRule 12(b)(1). Generally, “questions of subject matter
jurisdiction must be decided ‘first, because they concern the court'speever to hear the
case.” Owenslllinois, Inc. v. Meade 186 F.3d 435, 442 n.4 (4th Cir.1999) (quoting 2 James
Wm. Moore, et al.Moore’s Federal Practic&g 12.30[1] (3d ed1998)). The plaintiff bears the
burden of proving that subject matter jurisdiction properly exisfederal court. See Evans.
B.F. Perkins Co., a Div. of Standex Int'| Cqrfp66F.3d 642, 647 (4th Cir. 1999)When a party
desires to proceed in a federal court, it “must allege and, when gllemust demonstrate the
federal court’s jurisdiction over the mattertlome Buyes Warranty Corp. v. Hanna/50 F.3d

427, 432 (4th Cir. 2014) (quotin§trawn v. AT & T Mobility LLC530 F.3d 293, 296 (4th



Cir.2008)). On a Rule 12(b)(1) motion, the court “may consider evidenceethe pleadings”
to determine whether it has juriston over the case before iRichmond, Fredericksburg &
Potomac R.R. Co. v. United Staté45 F.2d 765, 768 (4th Cir. 199%ge also Evand66 F.3d
at 647. The courtwill grant such a motion “only if the material jurisdictional facts are not in
dispute and the moving party is entitled to prevail as a matter of la&ichmongd 945 F.2d at
768.
1. DISCUSSION

WMATA asserts that it is immune from ADEA suit3his Court agrees The Eleventh
Amendment provides that&tate is immune from suit in fedeurt brought byts citizens or
citizens of another stateJones v. WMATA205 F.3d 428, 431 (D.C. CR000)(citing Morris v.
WMATA,781 F.2d 218, 222 (D.C.Cir.19§6)'Al though thammunity is that of te statesome
agencies exercising state power have been permitted to invoke the Amendmeéet to o
protect the state treasury from liability that would have had essentiallynigepsactical
consequences as a judgment againsttéte gself.” Id. (quotingLake Country Estates v. Tahoe
Regional Planning Agency40 U.S. 391, 400

WMATA is an agency conferred with Eleventh Amendment protection from suit.
WMATA is a creature of a tristate Compact (Virginia, Maryland and WashinBt@h) enacted
by Congress Jones 205 F.3d at 432“[I] n signing the WMATA Compact, Virginia and
Maryland each conferred its immunity upon WMATAVMATA thusenjoysimmunity to the
same extent as the stairshe exercise afts “governmental functiofi Id. This “governmental
functior’ immunity has been held encompas8VMATA'’s hiring, training, and supervision of

WMATA personnel.Id. (quotingBurkhart v. Washington Metro. Area Transit Aythl2 F.3d



1207, 1217 (D.C. Cir. 199% This principle would extend to WMATA’decision not to
promoteThomasto Manager of Operations Training

However, simply because WMATA enjoys Eleventh Amendment immunity camtu
with a state sovereign does not end the analysis. In enacting federal&sthames toeach
discriminatory practices, Congress may abrogate Eleventh AmendmemityrRitizpatrick v.
Bitzer, 427 U.S. 445, 457 (197@)nding congressional abrogation of state sovereign immunity
under Title VII of the Civil Rights Act of 1964dr a state may consent to waiver of immunity in
exchange for federal funding consistent with the protections acctwrdedered individuals
Litman v. George Mason Unj\V186 F.3d 544, 555 (4th Cir. 1998nhding receipt offunds under
Title IX of the Education Amendments of 1972 permissibly conditioned onweemnaii Eleventh
Amendment immunity)) But with respect to the ADEAj0 such abrogation or waiver is at play.
SeeKimel v. Fla. Bd. of Regents28 U.S. 62, 91 (2000Accordingly, WMATA enjoys
Eleventh Amendment protection frasnit

Thomasnonetheless contends tNEMATA has waivedits sovereign immunityy
engaging in “commercial activities which are outside of its mandate and tpehards not
associated with the coffers of sete ECF No. 6 at 2 Thomasfurther notes thdtany award of
financial damages will not have to be paid out of funds provided by tax payeesaitizns of
Maryland, Virginia, the District of Columbia or the Federal GovernhelBCF No. 6 at 3.
Thomas’ arguments do not upset the analysis. Engagmgsiness aotities daesnot result in
waiver of sovereign immunity.SeeColl. Sav. Bank v. Florida Prepaid Postsecondary Educ.
Expense Bd527 U.S. 666 (199Xholding that a state cannot impliedly waive its sovereign
immunity by engaging in interstate commercBor deesWMATA's funding source for

payment of damagesiplicate whether WMATA is immun&om suit for the“practicalresult”



of damages against WMATAvould be payment from the treasuries of Maryland and Virdinia.
See Jonex05 F.3d att32 (quotingMorris, 781 F.2d at 225)Count Fouiis accordingly
dismissed.
V. CONCLUSION
For the reasons stated in thigiMorandum Opinion, it is thikSth day of October 2018,
by theUnited States District Court for the District of Maryland, ORDERED that:

1. The Motion to Dismissin Part filed by Defedant WASHINGTON
METROPOLITAN AREA TRANSIT AUTHORITY (ECF No. % BE, and the same
hereby IS, GRANTED;

2. The Complaintfiled by Plainiff ERNEST THOMAS (ECF No. 1) BE, and the
same herby IS, DISMISSEIN PART WITH PREJUDICEas to Count Four of the
Complaint;

3. The Clerk is directed to transmit copies of this Memorandum OpamanOrder
to the parties

10/15/2018 IS/
Date Paula Xinis
United State®istrict Judge




