State Automobile Mutual Insurance Company v. Rod & Reel, Inc. et al Doc. 30

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

STATE AUTOMOBILE MUTUAL *
INSURANCE CO.,

Plaintiffs/Counter-Defendants,
V. Civil Case No.: PWG-18-340
ROD & REEL, INC., etal.,

Defendants.

* * * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

State Automobile Mutual Insurance Compafi$tate Auto” or “Insurer”) issued an
insurance policy (“Policy”) providingnter alia, “blanket coverage for loss of business income
and extra expense coveraget the property and businesses@éfendants Rod & Reel, Inc.,
Chesapeake Beach Resort and Spa, Chesapeake Beach Hotel and Spa, Smokey Joe’s Grill and
Boardwalk Café, and Chesapeake Amusemémt, t/a Rod-N-Reel Bingo (collectively
“Insureds”). Stip. Facts 11 1, 3, ECF No. 26Fhllowing a fire, the Insureds submitted a claim,
which State Auto accepted, but the parties could not agree “on the payment due under the
Policy’s loss of business arektra expenses coverageld. 1 5-12. The loss was appraised,
resulting in an “Award” pursudrno the Policy’s appraisal praion, and the Insureds sought to
recover the amount stated as the “Total AwardoAnt” in the appraisal. State Auto refused to
pay the total amount of the awlafwhich was the sum of theppraisers’ calculation of the
monthly loss for a total of 15 months from tHate of the fire loss), arguing that the Award

included a determination of the “period of recovery” (that is, the period for which the Insureds
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were entitled to recover under the Policy), which was outside the scope of the tdfefitatl

suit, asking this Court to vacate the Award dteraatively, to modify it to include only the
month-to-month calculations of lossld. 1 21-26; Pet., ECF No. 1The Insureds seek a
judgment enforcing the Award onodifying it simply by removinghe period of restoration but
not the calculation of the totalmount due. Ans. & Req. to témce, ECF No. 7; Defs.” Mot.,

ECF No. 24

Because the Award stated the period ofamedion, which was outside the scope of the
referral, the Award cannot be confirmed asfthd. Therefore, th Insureds’ motion for
summary judgment confirming the Award is dehias is their Request to Enforce the Award.
And, their motion, in the alternative, to moditye Award to eliminate #hperiod of restoration
but include the calculation of the total amountasfs is denied because it would imply the same
period of restoration. Instead, in accordance \hih appraisers’ intertb calculate the total
amount of loss without determining the periodr@$toration, the Award is modified to include
only the month-to-month calculans. Thus, State Auto’s Petition is granted insofar as the

Award is modified, and it is denieddofar as the Award is not vacated.

! The crux of the dispute between State Auto @sdnsureds is the duration of the period of
restoration that limits the amount of the reqale loss. More specifically, it is whether the
Insurer must pay for the entire 15-month periokb¥ing the fire loss that the appraisers used
when calculating the monthly losseState Auto agreed that theonthly losses were covered for
a 12-month period of restoratiothie Insureds contended thesdmer was required to pay them
for a 15-month restoration period. Because of dispute, State Auto paid the Insureds for the
undisputed 12 month period—a total 8#36,364.00, in two payments ($71,639.00, and
$364,725.00). Jan. 22, 2018State Auto Corresp. 2, ECRWNDO. This case B quarrel over the
difference between what was paid and thd tatanthly losses calculated by the appraisers.

% The parties fully briefed the motion. ECF&@4-1, 25, 26. A hearing is not necess@ye
Loc. R. 105.6.



Background

State Auto issued the “Policy,” providingsirance coverage for Defendants’ property
and businesses, which are located at 416@rMévenue, Chesapeake Beach, Maryland (the
“Property”). Stip. Facts 11 1, 3. The Insurebgsinesses include a bt restaurant, tackle

shop, furniture storage, bingand related enterprised. § 1.

The Policy “provided blanket coverage foissoof business income and extra expense
coverage.ld. 1 3. Specifically, it provided:

We will pay for the actual loss of Business Income you sustain due to the

necessary “suspension” of your “operatibdsiring the “period of restoration”.

The “suspension” must be caused by dipdotsical loss of or damage to property

at premises . ... The loss or damagsest be caused by or result from a Covered
Cause of Loss.

Policy, Jt. Rec. 14. The Policy defined “busines®me” as “a. Net Income (Net Profit or Loss
before income taxes) that would have besmned or incurred; and b. Continuing normal
operating expenses incudreincluding payroll.”Id. It further defined“business income” to
include “Rental Value.” Id. It defined “period of restoration” to begin at a specific time
following the loss or damage and to “end[] on thdieaof . . . [tjhe date when the property at
the described premises should be repaired, tetnureplaced with reasonable speed and similar
quality or ... [tjhe date when business rssumed at a new permanent location,” with

exceptions.ld. at 21.

Additionally, it provided “Exénded Business Income” coage for business income
other than rental value:

If the necessary “suspension” of your “operations” produces a Business Income
loss payable under this policy, we will pay the actual loss dBusiness Income

you incur during the period that . .. begms the date property ... is actually
repaired, rebuilt or replaced and “operations” are resumed; and ends on the earlier
of ... [tlhe date you could restore ydwperations”, withreasonable speed, to



the level which would generate the besia income amount that would have
existed if no direct physical loss or damdmg& occurred; or . . . [180] consecutive
days after the date determined . . .. above.

Id. at 15-16, 21see alsdDeclarations, Jt. Rec. 4 (modifgirthe number of days stated on 15—

16).

On February 8, 2015, at which time the Policy was in effect and the premium had been
paid, a fire “damaged the Property and causddss of business income and incurred extra
expenses.” Stip. Facl§ 5, 7, 8. The Insureds submitted a claim, which included “a claim for
the loss of business income and extra expeimeesred,” and State Auto accepted the claim as
covered under the Policyd. 11 9-10. Because the parties donibt agree “on the payment due
under the Policy’s loss of buss® and extra expenses coveradbg Insureds exercised their

right under the Policy tobtain an appraisald. {1 10, 12seeduly 25, 2017 Ltr., Jt. Rec. 24-26.

The Policy’s appraisal provisionAppraisal Provision”) provided:

If we and you disagree on the amount of Net Income and operating expense or the
amount of loss, either may make writtéemand for an appraisal of the loss. In
this event, each party will selextcompetent and impartial appraiser.

The two appraisers will sadean umpire. Ithey cannot agreejther may request
that selection be made layjudge of a court having jurisdiction. The appraisers
will state separately the amount of Netome and operating expense or amount
of loss. If they fail to agree, theyillwsubmit their differences to the umpire. A
decision agreed to by any two will be binding.

Each party will:

a. Pay its chosen appraiser; and

b. Bear the other expenses of the appraisal and umpire equally.
If there is an appraisal, we will Btietain our right to deny the claim.

Policy, Jt. Rec. 17seeStip. Facts { 11. The Policy providiat payment within thirty days of

an appraisal awardd.



The Insureds selected Charles Murray, Jr.; State Auto selected Randall Wilson; and the
appraisers selected Retirelldge Richard Sothoron, Jr. &ise umpire (collectively, the
“Appraisal Panel”). Stip. Facts | 13-15; Rec. 26, 28-29, 31. The agreement that the
Appraisal Panel signed stated tlia¢y were “only appraising ¢hamount of the loss and more
specifically, the amount of the Business Income BErtla Expense loss (if any) relevant to the
fire that occurred at the Smokdoe’s Grill (one of the nardeinsureds under the policy) on

February 8, 2015.” Agr., Jt. Rec. 32.

The Appraisal Panel met innlaary to conduct the appraisal, and they all signed an
appraisal award (“Award”) odanuary 11, 2018. Stip. Faét$ 18-19; Award, Jt. Rec. 34. The
Award stated:

[T]he umpire and appraisers, after doensideration [illegible] the following

appraisal award for the loss of Businessolme and Extra Expense relevant to the
captioned insurance loss:

Total Appraisal Award for February 2015 through April 2016  $671,639

It is further determined that this amoustbefore the $71,639 that was previously
paid by the insurance company for Busméncome and Extra Expense relevant
to this loss and that the Appraigelard of $671,639 is apportioned by month for
the period shown based tre attached schedule.

Award, Jt. Rec. 34%ee idat 35 (Business Incom&a Extra Expense by month).

When the Insureds sent State Auto a proibfoss based on th&ward and requested
payment, State Auto challenged the Award arjdcted the proof of loss, and this litigation
ensued.ld. 11 21-26; Pet. State Auto argues thatwithstanding the Award, the amount due
under the Policy is disputed because, in its yighe Property reasonably should have been
repaired within twelve months following the $¢53 while “Defendantsantend that the repairs

reasonably should have takenddéh months.” Pl.’s Opp’n 5.



Pleadings

The parties agree that the Award should not retaeed the period of restoration. Pet.
19 26—27 (“[T]he partiéd agreed not to include the period retoration in the appraisal,” and
“[tihe Appraisal Panel helda conference call on January 16, 2018, during which [Judge]
Sothoron agreed with Wilson thidie period of restoration should rieave been addressed in the
appraisal process.”); Answer & Req. to Enforce/(“[T]he period of restration was not part of
the appraisal. . .. The appraisal was of the amount of the business income loss and not of the
period of restoration.”). Indisg that “[tlhe only issue omvhich the Appraisal Panel ever
reached an agreement was the month-by-mbrghkdown of the amount of loss,” State Auto
asks the Court to modify the Award by striking threference to a fifteen (15) month period of
restoration and a total amouatvarded of $671,639,” so that the Award only includes the
agreed-upon month-by-month cdition of the loss. Pefl{ 30, 38-39. Alternatively, it asks
the Court to vacate the Award altogether, because “the Appraisal Panel exceeded their powers by
making a determination regarding the period cftamtion, a coverage issue not subject to

appraisal.”Id. 11 30, 43.

The Insureds counter thdthe award for $671,639 withoutegard to a period of
restoration is valid and binding,” and they ask the Court to enforce the Award for the total
amount stated. Answer 7-8. They claim that ‘peeiod of restoration language was inserted
into the award by Wilson,” while “both Muay and the umpire, the Honorable Richard
Sothoron, both have stated that the ahstands for the dollar amount Awardettl” 1 21, 24,

27. Thus, as they see it, beaausignature to an award by ewof the three appraisers and

umpire make the award binding,” the Award “is for a sum cert&ih. The Insureds assert that,

% It appears that “the parties” refers to thepfaisal Panel, rather than the parties to this
litigation.



if the Award were to be modified, “the modifition should be to remove any reference to the
period of restoration which was inserted by Stai&’s appraiser, and which does not affect the

award for the dollar aount in the award.Id. at 8.

Parties’ Arguments

The Insureds seek judgment on the pleadimgsalternatively, summary judgment, to
confirm the Award or, alternatively, to modifytd include only the dollar amount. Defs.” Mem.
1. They also seek damages for what they vie®tage Auto’s lack of gud faith in bringing this
action. Id. at 1, 25. They argue that judgment is appr@pe at this juncture because “[n]o
grounds exist to allow judicial review of the and. The appraisal awaptovides that the total
appraisal award for February 2015 through AREL6 is $671,639. This awaislregular on its
face and is fully enforceable.nd. at 3. According to the Insed, “[e]ven if a review was
allowed, [the Award] remains enforceable as ®dmount of the award since 2 of 3 have agreed
to the amount,” and therefore “{&n if this Court were to allow a modification of the award, the

only modification would be to remove thentpuage as to the period of restoratiofd’ at 3—4.

In State Auto’s view, “[e]stablishing the amoumived under the Policjor a loss of
business income necessarily requires twdirdis determinations: (1) the amount of the
policyholder’s business income loss,”—which thgpraisal Panel was asked to determine—and
“(2) the applicable peod of restoration”— whichthe Appraisal Panel wasot asked to
determine but which appeared in the Award nosless. Pl.’'s Opp’n 1 (emphasis added). As
Plaintiff sees it, this means that the Awarannot be confirmed as drafted and “should be
modified to remove the determination of theipeé of restoration and ofirmed only as to the

agreed-upon monthly breakdown of the amafribefendants’ business income losdd. at 2.



They ask the Court to deny the motion and ditket parties “to proceed with resolving the

ongoing dispute concerning tperiod of restoration.’ld.

Standard of Review

The same standard applies to Rule 12(cjions for judgment on the pleadings as to
Rule 12(b)(6) motions to dismiger failure to state a claimMassey v. Ojanijt759 F.3d 343,
347 (4th Cir. 2014). But when, as here, a motiostyted in the alterrieve as one for summary
judgment, and one or both parties file their brigfsng with evidence thas not integral to the
pleadings, they are on notice that | may treatgbnding motion as one for summary judgment.
SeeFed. R. Civ. P. 12(d)Ridgell v. Astrue DKC-10-3280, 2012 WL 707008, at *7 (D. Md.
Mar. 2, 2012). Because | have consideradence such as correspondence among the Appraisal
Panel members in resolving the motion before me, | will treat it as one for summary judgment.

SeeFed. R. Civ. P. 12(dRidgell 2012 WL 707008, at *7.

Summary judgment is prope&rhen the moving party demonstrates, through “particular
parts of materials in the record, includirdepositions, documents, electronically stored
information, affidavits or declarations, stipudats ... admissions, interrogatory answers, or
other materials,” that “there 80 genuine dispute & any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensborp 714 F.3d 828, 833 (4th Cir. 2013). tlie party seeking summary judgment
demonstrates that there is no evidence to stipfg®nonmoving party’s case, the burden shifts to
the nonmoving party to identify evidem that shows that a genuineslite exists as to material
facts. See Matsushita Elec. InduSo. v. Zenith Radio Corp475 U.S. 574, 585-87 & n.10

(1986). | view the facts in the light most faable to State Auto as the party opposing summary



judgment. SeeMellen v. Bunting327 F.3d 355, 363 (4th Cir. 2008ynn v. Monarch Recovery

Mgmt., Inc, No. WDQ-11-2824, 2013 WL 1247815,*4tn.5 (D. Md. Mar. 25, 2013).

Choice of Law

Both parties apply Maryland law.SeeDefs.” Mem. 12-23; Pl.’'s Opp’n 6. But, the
Federal Arbitration Act (“FAA”), 9 U.S.C.88 1-16, “supplies not simply a procedural
framework applicable in federal ads; it also calls for the appéton . . . of federal substantive
law regarding arbitration.” See Dewan v. Waligg44 Fed. App’x 240, 244 (4th Cir. 2013)
(quoting Preston v. Ferreb52 U.S. 346, 349 (2008)glass v. Kidder Peabody & Cdl14 F.3d
446, 451-52 (4th Cir. 1997) (noting that the FAA\des “the substantevand procedural law
associated with arbitration casesHill v. Peoplesoft USA, Inc412 F.3d 540, 543 (4th Cir.
2005) (“The Supreme Court has directed that vp@lyaordinary state-law principles that govern
the formation of contractsFirst Options of Chicago, Inc. v. Kaplab14 U.S. 938, 944 ...
(1995), and the ‘federal substave law of arbitrability.” Moses H. Cone Mem’l Hosgv.
Mercury Constr. Corp.460 U.S. 1, 24 (1983)].”). Thus, “absent a clear[ ] expression of the
parties’ intent to invoke stat@bitration law,” which is not present ithis case, the Court “will
presume that the parties intended federal arbitration law to goved®orter Hayden Co. v.
Century Indem. C0136 F.3d 380, 383 (4th Cir. 1998) (emagis added). Accordingly, the FAA
applies. See id. In any event, given that “[a] comparison of the Maryland statute with the
Federal Arbitration Act reveals that the gnds for vacating arbitration awards are quite
similar,” this is a distinction without a differencas it does “not seem to make any material
difference whether this Court applies the federahdards for review of arbitral awards or those
standards found in the state statutdih v. Long & Foster Real Estate, In@00 F. Supp. 312,

317 (D. Md. 1992)



Review of Arbitration Award

The parties agree that the contractual provisibrissue is an arbitration clause, even
though it refers to appraisers rather tharadmtrator. Defs.” Men. 12; Pl.’'s Opp’n 8see also
Liberty Mut. Grp., Inc. v. WrightNo. DKC-12-0282, 2012 WL 718857, at *5 (D. Md. Mar. 5,
2012) (observing that an appraisal provisionrigtitutes arbitration under the FAA” where it
calls for “submitting a dispute to a third party # binding decision,” which is “quintessential
‘classic arbitration™ (citatbns and quotation marks omittedfetna Cas. & Sur. Co. v. Ins.
Comm'’r, 445 A.2d 14, 20 (Md. 1982) (“In Marylandhis Court has long recognized that,
notwithstanding the distinctions between an afgal under an insurangelicy appraisal clause
and arbitration, appraisal is analogous toiteatbon. Consequentlythis Court has applied
arbitration law to appraisal clause insurance policies.”). TheoQrt's review of an arbitration
award or, in this case, appraisal award, “is ‘substhally circumscribed.” Three S Del., Inc.

v. DataQuick Info. Sys., Inc492 F.3d 520, 527 (4th Cir. 2007) (quotiAgtten v. Signator Ins.
Agency, InG.441 F.3d 230, 234 (4th Cir. 20063ge alsdP’rince George’s Cty. Police Civilian
Employees Ass’'n v. Prince George’s Cty. ex rel. Prince George’s Cty. Police D&p'A.3d
347, 358 (Md. 2016). Indeed, given that “full scrutiny of such awards would frustrate the
purpose of having arbitration at all—the quiclsakeition of disputes and the avoidance of the
expense and delay associated with litigationgbart’s review of an ditration award “is among
the narrowest known at law.Three S De].492 F.3d at 527quoting Apex Plumbing Supply,
Inc. v. U.S. Supply Col42 F.3d 188, 193 (4th Cir. 1998))The court “determine[s] only
whether the arbitratodid his job—not whether he did well, correctly, or reasonably, but

simply whether he did it.Norfolk S. Ry. v. Sprint Commc’'ns Co. L..883 F.3d 417, 422 (4th

10



Cir. 2018) (quotingWachovia Sec., LLC v. Bran@71 F.3d 472, 478 (4th Cir. 2012) (internal
guotation marks and citations omitted)).

“If there is a valid contract betwedme parties providing for arbitration, aridhe dispute
resolved in the arbitration was withthe scope of the arbitration claygben substantive review
is limited to those grounds set out in [9 U.S.C. § 10FHoice Hoteldnt'l, Inc. v. Shriji 2000
No. DKC-15-1577, 2015 WL 5010130, at fD. Md. Aug. 21, 2015) (citingh\pex Plumbing
142 F.3d at 193) (emphasis added). Section 10 gevihat “[a] districtcourt may vacate an
arbitration award only if the arbitrators ‘exceedbdir powers, or so iperfectly executed them
that a mutual, final, and definite awaupon the subject matter submitted was not made.”
Norfolk S. Ry. v. Sprint Commc’ns Co. .883 F.3d 417, 422 (4th Cir. 2018) (quoting 9 U.S.C.
8 10(a)(4));see alsavid. Code Ann., Cts. & Jud. Proc.38224(b)(3) (prowling limited grounds
for vacating an arbitration award, including thftflhe arbitrators exceeded their powers”).
“[T]he party opposing the award [here, State Adttears the burden of @ving the existence of
grounds for vacating the awardChoice Hotels Int’l, Incv. Austin Area Hosp., IncNo. TDC-
15-0516, 2015 WL 6123523, at *2 (Bld. Oct. 14, 2015) (citinghree S Del., Inc492 F.3d at
527). It is a heavy burden, as “[e]very prestimpis in favor of thevalidity of the award.”
Norfolk S. Ry.883 F.3d at 422 (quotingichmond, Fredericksburg & Potomac R.R. v. Transp.
Commc’ns Int'l Union973 F.2d 276, 278 (4th ICi1992) (internal quotation marks and citation
omitted).

Scope of Appraisal

The preliminary question is whether determimratf the period of restoration was within

the scope of the appraisal, because if it was, $helnS.C. § 10 significdly limits this Court’s

review. See Choice Hotel015 WL 5010130, at *1. The Poliprovided that either State

11



Auto or the Insured could “make written demand d&or appraisal of the lossf the parties
“disagree[d] on the amount of Net Income andrapeg expense or the amount of loss.” Policy,
Jt. Rec. 17 (emphasis added). In their Memduan, the Insureds camtd that “[d]etermining

the period of restoratiois certainly something that couldveagone into a detmiination of the
amount of business interruption loss.” Defs.” Métd. They insist, without citing any case law

in support, that “[e]ven if ther is some inference that the timing issues were outside the
appraisal agreement, that is not enougi.”

The Insureds’ current position cannot be squared with their earlier filings in this case,
where they repeatedly asserted in their Ansaret Request to Enforce that the Award should
not have included a determinatia the period of restoration, sisting that “the period of
restoration was not part of the appraisal. The appraisal was of the amount of the business
income loss and not of the periofirestoration.” Answer § 1&ee idf1 17, 21, 24, 2&ee also
id. at 7-8. Moreover, their attornegnt an email to the Appsal Panel (without notifying State
Auto that he was doing so, according to the InsweePl.’s Opp’n 10) on February 5, 2018,
asking the panel members to sign a “Clarificatiodwfard,” which statedhat “[tlhe demand for
appraisal did not request thepaaisers and umpire to considanything other than . .the
amount of Net Income and operatiagpense or the amount of Idsdt. Rec. 71, 148-49. The
proposed “Clarification of Award” ab stated that itclarifies th[e] prioraward [of January 11,
2018] and is to be considered in its place, i prior award being vacated and this taking its
place.” Id. at 71.

State Auto agrees that determining the pedbrestoration was outside the scope of the
referral. Pet. 1Y 2627, 43. Funththe Appraisal Panel signed an agreement that stated that

they were “only appraising the amount of tless and more specifically, the amount of the

12



Business Income and Extra Expense loss (if anyyaaleto the fire that occurred at the Smokey
Joe’s Grill (one of the (ironidly) named insureds under the pglion February 8, 2015.” Agr.,
Jt. Rec. 32. And, the appraisers and umpire didbeltve that they were determining the period
of restoration.SeeJ. Sothoron email, Jt. Rec. 151 (“Nowhere in the umpire agreement was there
referenced that a period of restoration wasbe addressed during the umpire session.
Notwithstanding this period of seration exclusion, Randy Wilson stied to address this issue
during the umpire session and | voiced mwhitity to make any period of restoration
determination given a lack of expert testimony/evidence addressing same. As Charles Murray
and Randy Wilson are aware, the managemenhefRod n’ Reel was present at the umpire
session and quizzed as to events followingRbékruary 8, 2015 fire, but no determination was
rendered as to the period of restoration, for swel not the focus of this umpire session.”).
Thus, it is undisputed & determination of thperiod of restoration wasutside the scope of the
appraisal.

Indeed, the Fourth Circuit has held thatagpraiser can calculate of the amount of loss
without determining theeriod of restorationHigh Country Arts & Craft Guild v. Hartford Fire
Ins. Co, 126 F.3d 629 (4th Cir. 1997). In this regafigh Countryprovides helpful guidance.
There, the Fourth Circuit considered an amaiapanel’s determination of both the period of
restoration and amount of loss and concludeddhbt the determination of amount of loss was
binding, given that the apgisal provision only called for determination arhountof loss. In
High Country the defendant insured the plaintiff nonptrebrporation (the “Guild”) for loss of
business income, amonghet possible lossesld. at 630-31. The policy provided, almost
identically to the Policy in this case: “Weilwpay for the actual loss of Business Income you

sustain dudgo necessary suspension of your ‘operatialsing the ‘period of restoration.” The

13



suspension must be caused byedi physical loss of or damage property at the described
premises.” Id. at 632. It also included a similar defition of period of restoratioh,and it
provided that the insurer would “only pay forstoof Business Income that occurs within 12
consecutive months after the datedowect physical loss or damaged.

Following a fire that “destroyeHigh Country’s office and albf its property, including
its computer database containing fund-raising and donor information,” the Guild “reopened an
office about one month later at a new location”‘istituggled due to the lack of the database and
diminished receipt of donations, and it wishedt to proceed with [arts and crafts] shows
scheduled for the summerld. at 630-31. The insurer insistedtlthe Guild proceed with two
shows it had scheduled, and the Guild lost money at both shdwet. 631.

The Guild placed a business income loss claith the insurer, seeking coverage for its
losses for the twelve-month period after the,fincluding its losseat the two showsld. “The
parties agree that the period of restoratiomstituted the first 60 days after the fire” but
disagreed about the amount of loss, which wauttlude any “business loss . . . causally linked
to the 60—day period loss ... even if it occafter that period, providethat it ‘occur[red]’
within 12 months aftethe date of loss.’ld. at 632.

The policy, like the Policyn this case, provided

If we and you disagree on tl@mount of losseither may make written

demand for an appraisal of the loss. this event, each party will select a

competent and impartial appraiser. The appraisers will select an umpire. [l]f

they cannot agree, either may request skeégction be made by a judge of a court
having jurisdiction. The appraisers will state separatelhatheunt of loss.

The policy defines the “period of resation” as “the period of time that (a)
[blegins with the date of direct physidass or damage ... and (b) [e]nds on the
date when the property at the descrilpeemises should be repaired, rebuilt or
replaced with reasonable speed and similar quality.”

High Country 126 F.3d at 632.

14



Id. at 633. So, the parties asked a panel of appraisers to determine the amounicfdo$32.
The panel
assessed High Country’s business losstler first 60 days after the fire at
$26,518. The appraisers did not quantify lthes sustained after 60 days because
they concluded that “[tlhe period a@bverage under the business interruption
provisions of the policy in questiorhauld be limited to sixty days.” They
concluded that the losses from the t8lwws occurred after the 60—day period

and therefore should not be covered, agdhat no loss caused by a “lack of
operational funds should be #itrtable to the policy.”

Id. at 631. When the insurer tendered only $26,518 tolkesthe claim, the Guild filed suitld.

The Guild prevailed at trial and the insur@peaaled, arguing in pathat the insured’s
damages should have been “limitfed] ... to $26,518, the amount of loss found by the
appraisers.”ld. at 631, 634. The Fourth Circuit notedhtt[a]ppraisal prowions which bind
the parties on ‘the single issoéthe amount of loss under a firgsurance policy, reserving all
other issues for trial in court’ longya withstood due process challenge$d: at 633 (quoting
Hardware Dealers Mut. Fire Ins. Co. v. Glidden C284 U.S. 151, 159 (1931)). Considering
the appraisal provisiorthe Fourth Circuit concluded thath# loss for the first 60—day period
after the fire” was limited to $26,518 based on the appraisal, but that cap did not apply beyond
the 60-day period “because that is all ttied appraisal purported to measuréd. at 634. It
reasoned that, although the appraisal “purported & resolve the coverage period questions,
finding that the policy providednly for 60—days coverage[,].. the policy conferred on
appraisers only the right to determine ‘#o@ountof loss,” and consequently the parties [were]
not to be bound by the appraiser’'s deti@ations of coverage issueslt. at 634 (emphasis in
High Country).

Here, as inHigh Country the Policy only provided for an appraisal to determine “the

amount of loss.” Certainly, this Court must regohll doubts as to the@oe of this provision in

15



favor of the appraisers’ authorityBarranco v. 3D Sys. Corp734 F. App’x 885, 888 (4th Cir.
2018) (“ ‘In evaluating whether an arbitratoas exceeded his power, ... any doubts concerning
the scope of arbitrable issues’ ‘the scope of the arbitratorsemedial authority, are to be
resolved in favor of the arbators’ authority.” (quotingThree S Delaware, Inc. v. DataQuick
Info. Sys., InG.492 F.3d 520, 531 (4th Cir. 2007)). Yet, as noted, the undisputed evidence
establishes that the appraisers understood tbgig¢hod of restoration was outside the scope of
their review. And, as itligh Country the Policy did not provideoverage for the total amount
of loss; it provided coverag®er a specific period: In thisase, it covered the loskring the
period of restoration Because the period of restoration wasside the scope of the referral, yet
was stated in the Award, judicial review thie Award is appropriatauninhibited by 9 U.S.C.
8 10. See Choice Hotel2015 WL 5010130, at *1. Additionally, for this same reason and also
because the parties dispute thequkof restoration, the Award oaot be confirmed as drafted.
Therefore, the Insureds’ motion for summary jogt confirming the Award is denied, as is
their Request to Enforce the Award.
Appropriate Modifications to Award

The question remains what modifications, if any, the Court may make to the Award.
Certainly, | could vacate it algether, pursuant to 9 U.S.C.18(a)(4), becawsthe Appraisal
Panel exceeded its authority. Bgilyen that the two appraisemscaumpire agree that the period
of restoration should not havedn included, and that two of theee (the required number for
an appraisal award) agree thia¢ total amount of monthly $8 calculations came to $671,639,
modification would be the better course of action so that the parties do not need to waste time
and money by reinitiating the agsal process to determine agé#ne total amount of the loss,

which already was agreed to by the numbeapgdraisers required for a binding determination.
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See Stark v. Sandberg, Phoenix & von Gonta8&d, F.3d 793, 799 (8th Cir. 2004) (“A ‘district
court must take the award as it finds it and ezithacate the entire award using section 10 or
modify the award using section 11.” (quotihggion Ins. Co. v. VCW, Incl98 F.3d 718, 721
(8th Cir. 1999))). Indeed, both parties ask the Court to modify the Award, State Auto asking for
the modified Award to include only the month+tenth calculations, and the Insureds asking for
the Court to modify the Award by simply remogithe reference to theeriod of restoration.

Under the FAA, this Court “may make arder modifying or comcting the award upon
the application of any party to the arbitration so as to effect the intent thereof and promote
justice between the parties” three circumstances. 9 U.S.C18. Relevant to this case, the
Court may modify or correct aaward “[w]here the arbitraterhave awarded upon a matter not
submitted to them, unless it is a matter not dffigcthe merits of the decision upon the matter
submitted.” Id. 8 11(b). As noted, the Appraisal Panebwet asked to determine the period of
restoration, yet they statedaththe award was “for Februa®p16 through April 2016,” thereby
“award[ing] upon a matter not submitted to thenSee id. And, stating a “Total Appraisal
Award for February 2015 through April 2016” cenig “affect[s] the merits of the decision
upon the matter submitted,” as the “matter subufiti®as the total amount of loss, but the
Appraisal Panel decided the amount of l@sa specific periodsuch that if they incorrectly
decided the period of restoratiomreaning that the total awardeauld be either too large or
too small. See id. Thus, the Court may modify the awar8ee id.

As noted, State Auto belies the Award should incledonly the month-to-month
calculations, from which the final loss may bdedmined once the dispute over the restoration
period is resolved, while and the Insureds beligwe Award should include the calculation of the

total amount of loss and only eiimate the period of restorationBut the Insureds’ approach
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defies logic, because the monthly calculatiormasthat the award under the Policy for the loss
only totals $671,639 if the period odstoration is found to exteridr the entire 15 months from
February 2015 through April 2016. Thus, if moelifias requested by the Insureds—deleting the
determination of the period ofg®ration, but otherwise keepitige total amounof the loss the
same—the modified Award nonelless would presuppose the exsaine period, resulting in a
distinction without a difference. Therefore, theureds are not entitled to a judgment modifying
the Award as they propose.

In sharp contrast, the month-to-month caltiales enable ready callation of the amount
due under the Policy, once the perafdestoration has been determined. Notably, if the Award
is modified to include only the month-to-monthaahtions, and it is determined that the period
of restoration is February 2015 through A@f016, then the amount due under the Policy,
according to the modified Award, will be $671,639thHé period of restoration is determined to
be a lesser time frame, then the monthly calautatdetermined by the appraisers will allow the
appropriate calculation of thet&d amount of the covered losBhis modification accords with
the intent of the parts& which was to calculate the totahount of loss without determining the
period of restoration. Thus, this modification “effect[s] the intent” ef plarties and certainly
“promote[s] justice between the parties.” 9 @S§ 11. | will modify the Award accordingly.
And, given that State Auto’s regetds meritorious, | will denpefendants’ request for damages
for lack of good faith on Plaintiff's parseeDefs.” Mem. 25.

Conclusion

In sum, the Insureds’ motion for summauggment confirming the Award or modifying

it to eliminate the period of restoration but imb¢ the calculation of éhtotal amount of loss,

ECF No. 24, and their Request to Enforce Alveard, ECF No. 7, are denied. The Award is
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modified instead to include fnthe month-to-month calculationsThis grants State Auto’s
Petition in part and denies it in part, becauseAlward is not vacated. Because it is not clear
what further action, if any, the feas seek, | will issue a separateler scheduling a status call.

ORDER

Accordingly, it is, this 7th day of November, 2018, by the United Stssict Court for

the District of Marylad, hereby ORDERED that

1. Defendants’ Motion for Judgment on the Pleadings or, Alternatively for Summary
Judgment, ECF No. 24, treated as a omofor summary judgment, IS DENIED;

2. Defendants’ Request to Enter Award, ECF No. 7, IS DENIED;

3. Plaintiff's Petition, ECF No. 1, IS GRANED IN PART AND DENIED IN PART,
as follows:
a. Plaintiff's request to vacate the Award IS DENIED; and
b. Plaintiff's request to modify the Award IS GRANTED; and

4. The Award IS MODIFIED so that it incle$ the monthly calculations for amount of
loss, Jt. Rec. 35, but does not state th@geof restoration or award a total amount

that was calculated based on a caliboiteof the period of restoration.

IS/
Paul W. Grimm
United States District Judge
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