Kemp v. Seterus, Inc. et al Doc. 32

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

DONNA KEMP, on behalf of herself and *

on behalf of three classes of similarly *
situated persons, *
*
Plaintiffs, *

V. * Civil No. PJM 18-472
*
SETERUS, INC.,etal., *
*
*

Defendants.

MEMORANDUM OPINION

Putative Class Plaintiff Donna Kemp has sthezlservicer of her home mortgage loan,
Seterus, Inc., and the ownertbé loan, Federal National Mgege Association (Fannie Mae),
alleging violations of various Maryland state lenthws as well as the federal Truth in Lending
Act (TILA), 15 U.S.C. § 1601et seqDefendants have jointly filed a Motion to Dismiss the
Second Amended Complaint. ECF No. 24. Forrdasons that follow, Defendants’ Motion to
Dismiss isGRANTED and the case REMANDED to state court for all further proceedings.

l. FACTUAL AND PROCEDUR AL BACKGROUND

This action centers around Seterus’ sengcof Kemp’s mortgage loan and allegedly

improper property inspection fees that iaded her following her default on the loan.
A. Kemp’s Mortgage Loan and Subsequent Default

In April 2007, Kemp obtained a home morggaloan from Countrywide Home Loans,
Inc., secured by a deed of trustreal property located in GleBurnie, Maryland (the Property).
Hr'g Tr. at 4:3-7; ECF No. 24- Although the exact date has meten provided, at some point
after the origination of the loan, it was assigteé&annie Mae, the current owner. Hr'g Tr. at 5-

6.

Dockets.Justia.com


https://dockets.justia.com/docket/maryland/mddce/8:2018cv00472/414277/
https://docs.justia.com/cases/federal/district-courts/maryland/mddce/8:2018cv00472/414277/32/
https://dockets.justia.com/

In 2017, Kemp fell behind on her mortgage payments. ECF No. 17  19. On April 10,
2017, Seterus, Kemp’s loan servicer, declared the to be in default and stated that if Kemp
did not “cure the default on or before May P®R17, it may result in acceleration of the sums
secured by the mortgage and may lteisuthe sale of the premisedd. § 21. On July 14, 2017,
Kemp purportedly wrote to Seterus requesting information abowstdhes of the loan, notifying
it that she had not been receiving her monthly periodic statengr{s22.

Seterus responded to Kemp’s requést information on July 24, 2017. In its
correspondence, Seterus disclosed to Kemp, appafenthe first time, that it had charged her
loan account with certain progg inspection fees from Agust 26, 2016, through July 24, 2017.

Id. § 24. Kemp again wrote Seterus on Septenthe2017, requesting fiormation about the
property inspection fees as well as an accourdsgp the total due on the loan. Kemp alleges
that Seterus recesd this second request on September 21, 201Y.25.

On September 25, 2017, in response to her request for a payoff total on her loan, Seterus
informed Kemp that she owed $180.00 in property inspection fees that she was required to pay in
connection with any loan payoff. The nextyd&eterus responded to Kemp’s second inquiry
asking about the propertyspection fees, stating:

[T]he authority to charge fees such as property inspection fees or legal
fees is contained in the Deed of trus. . . Enclosed is a copy of the
Deed of Trust for your referenc®ue to the continued contractual
delinquency of the loan, Seterus exsed its right under the terms of the
signed Deed of Trust to @tect the loan owner’s ferest in the property.
Property inspections are ordered wherloan is more than 45 days
contractually delinquent, and ey 30 days if the contractual
delinquency continues. These weraveiby inspections to see if the
property was occupied in good repaireTiee for this service was billed

to Seterus by an outside contrachod then assessed to the loan. As of
the date of this loan, Seterus has assessed the loan [twelve] property

inspection fees [at $15.00 per iestion] totaling $180.00. These fees
are considered valid.



Id. T 26.

Kemp alleges that the assessment of theseefdsomspections fees on the loan violated
Maryland law, specifically Md. Com. § 12-12)(1)(ii), which prohilds “lenders” from
imposing such fees.

B. Kemp’s Trial Plan and Loan Modification

In addition to the referenced correspondenganding her loan, Kemp alleges that in a
letter dated July 20, 2017, Seteroffered her a “Trial Period &” (TPP) in order to obtain a
Fannie Mae loan modification. The plan required Keémmake three trial payments to Seterus,
on behalf of Fannie Mae, on or before September 1, October 1, and November 1, 2017. Kemp
claims she accepted the TPP offer aratle all the trial period paymenid. § 31-33.

On November 8, 2017, Seterus, on behalf of Fannie Mae, offered Kemp a Final Loan
Modification Agreementld. § 33. The offer stated that “unpaid interest, real estate taxes,
insurance premiums, and certain assessmertsldibe added to the mortgage balance Kemp
owed.ECF No. 26-5 at 3. Kemp subsequently agreethe proposed Final Loan Modification
Agreement, which she claims capitalized theperty inspection feesaimed due by Seterus.
ECF No. 17 1 36.

Since the loan modification, Kemp states thlaé has continued to make her modified
mortgage payments and thedr loan remains in effedd. I 37. At no time did Seterus or Fannie
Mae provide Kemp with new TILA disclosures.

C. The Present Litigation

Based on these allegations Kemp brings sixseawf action on behalf of herself and on

behalf of three putativelasses of situated persons. Thekems all stem from the alleged

improper property inspection fees added to hanland include: 1) dematory and injunctive



relief related to Kemp’s and the State L&lass members’ mortgage accounts against both
Defendants; 2) unjust enrichmeart behalf of Kemp and the Stdtaw Class against Seterus; 3)
Maryland Consumer Debt Collection PraescAct (MCDCA) and Maryland Consumer
Protection Act (MCPA) claims on behalf of i@ and the State Law Class Members against
Seterus; 4) Md. Com. Law § 12-121(a)(1)(ii) atadn behalf of Kemp ahUsury Class members
against both Defendants; 5) Maryland Mortg&gaud Protection AcMMFPA) claim on behalf

of State Law Class members akdmp against Seterus; and BHLA violations—the one and

only federal claim—on behalf of the TILA Class members and Kemp against all Defendants, or
in the alternative, only agast Fannie Mae. ECF No. 17.

Kemp originally filed this suit in Momgomery County Circuit Court on December 19,
2017, and amended her Complaint in that court on January 26, 2018.

On February 15, 2018, based on federal question jurisdiction, Defendants removed the
case to this Court, accompanied by a Motiotemiss the First Amended Complaint. Kemp
responded to the Motion to Dismiss but, withaeeking leave from the Court, also filed a
Second Amended Complaint on March 15, 2018.

The Court, however, denied Defendantdotion to Strike the Second Amended
Complaint, granted Kemp leave to amentj accepted the Second Amended Complaint she had
filed.

. LEGAL STANDARD

Federal Rule of Civil Procedure 8(a) préises “liberal pleading standards,” requiring
only that a plaintiff submit a “shband plain statement of the atashowing that [he or she] is
entitled to relief.”Erickson v. Pardus551 U.S. 89, 93-94 (2007) (citing Fed. R. Civ. P. 8(a)(2)).

To survive a motion to dismiss under Federal Rfil€ivil Procedure 12(b)(6), a plaintiff must



plead facts sufficient to “state a claiorelief that is plausible on its facéell Atl. Corp. v.
Twombly 550 U.S. 554, 570 (2007). This standard reguingore than a shegossibility that a
defendant has acted unlawfullyAshcroft v. Igbal556 U.S. 662, 678 (2009). Although a court
accepts factual allegations as trtjghreadbare recitals of thelements of a cause of action,
supported by mere conclusory statements, do not suffadrideed, the court need not accept
legal conclusions couched as factual allegeatior “unwarranted ferences, unreasonable
conclusions, or argumentE’ Shore Markets, Inc. v. J.D. Associates Ltd. P;shi3 F.3d 175,
180 (4th Cir. 2000).
II. ANALYSIS

Because the only claim arising under the origjoakdiction of the Court is Count VI,
the Court addresses the Motion to Disnissnp’s TILA claims front and center.
A. Count VI: TILA Claims

In Count VI of the Second Amended Comptaikemp alleges three TILA violations.
First, she alleges a violation of 15 U.S&.1639g based on the purported payoff statement
Seterus provided in September 2017, which she claims was inaccurate because it included the
unlawful property inspection charges. Secone, alfeges a violationf 12 C.F.R. § 1026.36(c),
the corresponding reguian that implements 15 U.S.C. § 1639g, based on the same September
2017 payoff statement. Third, she alleges a séparalation under 12 C.F.R. § 226.18 based on
Defendants’ alleged failure torovide new TILA disclosures when they added these property
inspection fees to the princip@amount owed by her on the loan. Hr'g Tr. at 13:19-14:12.

Title 15 Section 1639g of the U.S. Code provid@screditor or servicer of a home loan
shall send an accurate payoff balance withieasonable time, but in no case more than 7

business days, after the receipt of a writeguest for such balance.” The corresponding



regulation that implementsdtstatute, 12 C.F.R. § 1026.36(g)(@milarly requires that a
“creditor, assignee, or servi¢grovide an accurate payoff balance. Finally, 12 C.F.R. § 226.18
requires that a creditor make certain ftisares for each new credit transaction.

TILA, however, imposes civil liabilitypnly on creditors and, only in limited
circumstances, assignees of creditors. 15 U.&8@.640(a), 1641(a). A “creditor” is defined by
TILA to refer only to a person who both: “(ggularly extends, whether in connection with
loans, sales of property eservices, or otherwise, consumegdit which is payable by agreement
in more than four installments or for whittke payment of a finance charge is or may be
required, and (2) is the person to whom the debing from the consumeredit transaction is
initially payable on the face of the evidence of indétéss or, if there is no such evidence of
indebtedness, by agreement.” 15 I@.8 1602(g) (emphasis added).

Though TILA provides for liability ofassigne@s certain circumstances, its reach is
limited. A civil action for a TILA violation “maybe maintained againahy assignee of such
creditoronly if the violation for which such action orqmeeding is brought is apparent on the
face of the disclosure statement, except where the assignment was involuntary.” 15 U.S.C.
§ 1641(a) (emphasis added).

Defendants have moved dismiss Count VI arguingnter alia, that neither of them are
“creditors” withinthe meaning of TWA. ECF No. 24.

1) Seterus

The TILA claims against Seterus, who ig fban servicer, are clearly dismissil#ee,
e.g., Mbongo v. Specialized Loan ServicingC, 2016 WL 8671841, at *5-6 (D. Md. June 24,
2016) (dismissing TILA claim againservicer because it was neithiee loan originator nor an

assignee of the loarpavis v. Wilmington Fin., IncNo. PJM 09-1505, 2010 WL 1375363, at



*4 (D. Md. Mar. 26, 2010) (“Wilshireas the servicer of the mgdage loan and not an assignee
or owner of the loan, has no liabilityrfalleged violation®f TILA[.]").

2) Fannie Mae

The TILA violations as to Fannie Maequire slightly more comment.

I. Inaccurate Payoff Statement (155C. 8 16399 &12 C.F.R. 8 1026.36(c))

Though it is undisputed that Fannie Mae isthe original creditor to whom the
mortgage debt was initially payable, Kemp argiles as an assigneetbk original creditor,
Fannie Mae should be held liable under 15.G. 88 1602(g), 1641(a) because as the current
owner of the loan it stepped intiee shoes of the original creditdo hold otherwise, she says,
would completely destroy the remedial purpose of THLECF No. 26 at 17-1%r'g Tr. at 23.

In response, Fannie Mae argtiest 81602(g)’s language isedr: it only applies to the
original creditor, not to sukguent assignees. Moreover, faes that § 1641(a), which extends
TILA’s reach to certain assignees, is not agille because the alleged inaccuracy is not
apparent from the face of the disclosure statgimFannie Mae replies that Kemp’s argument
that reading § 16399 to only appty mortgage originators ignes TILA’s remedial purpose,

Fannie Mae says, has been expressly mgjeny both the Eleventh and Second Circi8ese,

! Though not addressed in the parties’ pleadings, fdirteime at oral argument Kemp argued that Fannie Mae
may also be liable as an assignee because the regtit@iomplements the statute? C.F.R8§ 1026.36(c),

specifically names assignees and therefore segpessthe statutory language of 15 U.S.C1882(g), 1641(a). The
Court rejects this argument. To start, the Court dotsecessarily read thegidation and the statute as

inconsistent with each other. Whilesthegulation provides what assigneesditors, and services must do, it does
not itself provide a private right of actioThe statute, which the regulation is intended to implement, grants a right
of action only against creditors as defined within the Aotthe extent Kemp argues that the regulation directly
contradicts and supersedes the statute, this argument fails. Regulations cannot overrule the statutehutidsr whi
are promulgatedSeeUnited States v. Larionof31 U.S. 864, 873, 97 S. Ct. 2150, 2156, 53 L. Ed. 2d 48 (1977)
(“[Rlegulations, in order to be valid must be consisteitih the statute under which they are promulgatedeg

also Vincent v. The Money Stpii36 F.3d 88, 109 (2d Cir. 2013) (“It is well established that when the statute’s
language is plain, the sole function of the courts—at least where the disposition required by the text is not absurd—
is to enforce it according to its terms.”) (quotirgmie v. U.S. Truste®&40 U.S. 526, 534 (2004)). Thus, Kemp may

only prevail with her TILA claims if Defendamare susceptible to liability under 15 U.S88 1602(g),1641(a).



e.g.,Evanto v. Fed. Nat. Mortg. Ass'814 F.3d 1295, 1297-98 (11th Cir. 20Mdycentv. The
Money Store736 F.3d 88, 109 (2d Cir. 2013).

The Court agrees with Fannie Mae. The statutquestion authorizesprivate right of
action against an assignee in a veayrow set of circumstances, i.enly if the violation for
which such action is brought is apparent on #ue fof the disclosure statement. 15 U.S. C. 8§
1641(a). The question, then, is whether providingnaccurate payoff statement is a violation
that is “apparent on the facetbk disclosure statement.” The Eleventh Circuit analyzed this
precise issue and held that it is rfe¢e Evanto(holding that failure t@rovide a payoff balance
is not a violation apparent on the faafethe disclosure statement). TBeantocourt reached this
conclusion, reasoning that a “disclosstatement is a document providedorethe extension
of credit that sets out the terms of the lodd.(emphasis added). Because a “payoff balance can
be provided only aftes loan has been made and contaiesatimount yet to be repaid ,. . . .
[tlhere is no way that the failure to providepayoff balance can appear on the face of the
disclosure statementld. The same reasoning applies to an alleged inaccurate payoff statement
provided after the loan has bemiade, as is the case here.

The Second Circuit similarly recognized theitid liability TILA places on assignees of
the original creditorSee Vincent736 F.3d at 109 (“We may thirikunwise to allow an assignee
to escape TILA liability when it overcharges tihebtor and collects undugrized fees, where the
original creditor would otherwigee required to refund the debfmomptly. But such a result is
not ‘absurd.” We will not rewrite the text of thegite, nor will we refuse to defer to the Federal

Reserve’s consideration of the liabilby assignees in Regulation Z.”).



This Court accepts the logit the Eleventh and Seco@ircuits. Kemp’s claim of
violations for inaccurate payoffalances are not cognizable TILA claims against Fannie Mae as

an assignee.

il Failure to Provide New Disclosures (12 C.F.R. 8§ 226.18)

Even if Fannie Mae does not fall within the iied category of assignedsat can be held
liable under TILA, Kemp says her claim under@QF.R. § 226.18 survives because the property
inspection fees were new charges such thatieaviae became the original creditor and new
TILA disclosures were required. Hr'fy. at 14; ECF No. 26 at 21-22 (citifigavis v. Boulevard
Bank N.A 880 F. Supp. 1226, 1229-30 (N.D. Ill. 1995) (“The court believes that the
Defendant’s purchase of the allegedly unauthoriaedrance and the subsequent addition of the
resulting premiums to Plaifits’ existing indebtedness constiata new credit transaction.
Defendant's action involved augntieig Plaintiffs’ existing finance charge with an additional
finance charge for the resulting premiumsisTthansaction requicenew disclosures under
TILA.™). 2

Generally speaking, TILA’s disclosirequirements are triggerbdforea credit
transaction is consummated. 12 C.F.R. 8 226)1(7The creditor shall make disclosuigsfore
consummation of the transaction.”) (emphasided). Changes to an existing loan that
subsequently make the origirdisclosure inaccurato not typically create a claim under TILA.
See Scroggins v. LTD, In@51 F. Supp. 2d 1277, 1281 (E.D. Va. 2003) (“[A] complaint fails to

state a valid TILA claim unlessdlleges that the required [cordtdisclosures were inaccurate

2 Though Kemp’s Opposition brief seems to suggest that the loan modification itself required new disclosures, she
clarified at oral argument that she wa pursuing a claim on this ground. Hr'g Tr. at 32. Indeed, several Judges in
this District have held that TILA does not apply to loan modificatiore®, 8.g., Rodriguez v. Indymac Mortg.

Servs, FSB, No. RWT 12-CV-2207, 2013 WL 1191268, at *4 (D. Md. Mar. 21, 2013) (“These claims also falil
because even if the parties entered into a loanfivatibn, the TILA does not appear to apply to loan
modifications”);Scott v. Wells Fargo Home Mortgage, 826 F.Supp.2d 709, 715-16 (E.D.Va.2003) (noting that
“restructuring/modification agreements are exempt from TILA's disclosure requirements”).
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as of the date of consummationtbé transaction.”). Indeed, the associated regulations identify a
limited set of circumstances where new TILAdosures are required following the initial
closing on a mortgage loan, namedfinancing, assumption of ado, or an adjustment to the
interest rate in variable-ratensactions—none of which Kenspntends apply here. 12 C.F.R.
§ 226.20.

Though Kemp cites at least one case suggg#iat when a lender adds unauthorized
fees, it creates a new credit transactgmg Travis880 F. Supp. at 1229-30, several other cases
indicate that new TILA disckures are not required for feessessed post the original
transaction. The Sixth Circuit, f@xample, held that additiondisclosures were not required
when a lender offered the borrower paymené¢dals with extension fees, that ended up
increasing the overall interest owe@eBegala v. PNC Bank, Ohio, Nat. As€63 F.3d 948,
951 (6th Cir. 1998)as amende{Mar. 26, 1999) (distinguishing avis and concluding “TILA’s
disclosure requirements ariseforea credit transaction is camemated, and Begala does not
challenge the initial disclosures he recédivido specific duty to make post-consummation
disclosures arises under thatste or the regulations, and each payment deferral cannot be
construed as a new credit transaction, triggefilLA’s disclosure rguirements.”) (emphasis
added).

Kemp does not challenge thetial disclosures she recad. Nor, obviously, can she do
so as to these Defendants. To be sure, whethatdhe property inspection fees were lawfully
charged under Maryland law hget to be determined. They ynar may not be. As Fannie Mae
points out, for instance, the propemspection fees were previousipted in the deed of trust
agreed to by KemgeeECF No. 24-4, so arguably theyearot new credit transactions that

could impose liability on Fannie Mae under TILA.

10



In any case, Kemp’s TILA clais fail as to Fannie Mae.
B. Supplemental Jurisdiction

Having dismissed all of Kemp’s federal cta, the Court, as a matter of discretion,
declines to exercise supplemental juicidn over the remaining state law clairgee28 U.S.C.
8 1367(c) (“The district courts may decline temise supplemental jurisdiction over a claim . . .
if ...the district court has dismissed alliols over which it has original jurisdiction.”);
Arbaugh v. Y & H Corp 546 U.S. 500, 514 (2006) (“[W]hercaurt grants a motion to dismiss
for failure to state a federal claim, the coumemlly retains discretion to exercise supplemental
jurisdiction, pursuant to 28 UG. § 1367, over pendent state-lel&ims”). Given that this
dispute centers entirely around theerpretation of Maryland commercial law, the case is more
appropriately handled in state court.

Accordingly, the CourDISMISSES Count VI with prejudice, thREMANDS the case
to state court, where it began.

V. CONCLUSION

For the foregoing reasons, Defendamsition to Dismiss (ECF No. 24) GRANTED.
Count VI of the Second Amended ComplainDISMISSED WITH PREJUDICE . The case is
REMANDED for consideration ofhe state law claims.

A separate Order wilSSUE.

/sl

PETER J. MESSITTE
UNITED STATES DISTRICT JUDGE

June 27, 2018
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