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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

STEVEN M. JOHNSON, #155-865, *

Plaintiff, *

V. * Civil Action No. PX-18-1096
WEXFORD HEALTH SERVICESet al, *

Defendants. *

*k%k

MEMORANDUM OPINION
AND ORDER

Pending before this Court are Plaintifidotion to Appoint @unsel (ECF No. 26),
Motion to Remand and Join (ECF No. 28), PRi#ifls second Motion to Remand (ECF No. 30),
Motion for Request of Witness (ECF No. 31), Matifor Appointment of Masters (ECF No. 38),
and Motion for Sanctions and Motion for Additiorgdnctions (ECF No. 41). Plaintiff also filed
supplements to the Motion to Appoint Cound&CF No. 35), Motion to Remand (ECF No. 36),
and Motion for Request of Witness (ECF No. .37or the reasons that follow, Plaintiff's
Motions shall be denied.

A federal court’s power to appoinbunsel under 28 U.S.C. § 1915(ej(%)discretionary
and may be granted where an indigentralait presents exceptional circumstancese Cook v.
Bounds 518 F.2d 779 (4th Cir. 19795ee also Branch v. Cqlé86 F.2d 264 (5th Cir. 1982). A

claimant has no absolute right to appointmeftcounsel, and thus bears the burden of

! This document has been construed as a suppleto Plaintiff's second Motion to Remand and
not a surreply. Therefore, Defendants’ MotiorStoke (ECF No. 39) shall be denied as moot.

2 Under § 1915(e)(1), a Court of the UnitecitBs may request an attorney to represent any
person unable to afford counsel.
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demonstrating “exceptional circumstanceSée Miller v. Simmon814 F.2d 962, 966 (4th Cir.
1987). Whether such circumstances exist in aquédat case hinges on the characteristics of the
claim and the litigant. See Whisenant v. Yuafi39 F.2d 160, 163 (4th Ci1984). Where a
colorable claim exists but the litigant has no c#pdo present it, counsel should be appointed.
Id.

Plaintiff alleges in his Complaint that Def¢gants “have conspired to deny his medication
and have continually denied him medicatatment” during his incarceration at Western
Correctional Institution in Cumberland, Margth ECF No. 2. In support of his Motion to
Appoint Counsel, Plaintifindicates that the complexity ofdltase, the need for discovery, and
the possibility of this case becoming a class action lawsuit warrants appointment of counsel.
ECF Nos. 26 & 35. Upon careful consideratiortled motions and previous filings by Plaintiff,
the Court finds that Plaintiff has demonstrated the wherewithal to either articulate the legal and
factual basis of his claims hielé or secure meaningful assiste in doing so. Contrary to
Plaintiff's assertion, the issues pending before the Court are not unduly complicated, and this
case will not be converted to a class action lawsuit. Therefore, no exceptional circumstances
exist to warrant appointment of counsel un@4915(e)(1) at this time, and his Motion to
Appoint Counsel will be daed without prejudice.

In Plaintiff's Motion to Remad and Join, he asks this Court to remand the case to the
District Court of Maryland for Baltimore City, contending that it is “a malpractice suit” that does
not involve constitutional claimseCF No. 28. Plainti also seeks to join this case with other
cases “presently working theway through [this Court],” and ainst the same Defendants.
Plaintiff's Motion shall be denied As Defendants correctly note, Plaintiff previously asserted

that Defendants in this case “have contllyudviolated his] Eighth Amendment right by



continually turning a blind eye tmedical [and] denying him muateeded health care . . . .
ECF Nos. 14 & 29. Plaintiff reasserte@ ttame in his second Motion to Remafs@eECF No.
30. Thus, Plaintiff's claims involvéederal questions which remgmoperly before this Court.
With regard to Plaintiff's request to joinishmatter with other cases involving Defendants,
joinder would not be warrardeas Plaintiff's claims arparticular to his case.

In Plaintiff’'s Motion for Request of Witneske asks that the Court direct Defendants to
“produce Nurse Practitioner Peggy Mar” as a witness. ECF Na31 & 37. Plaintiff avers that
Mahler treated him on several occasiansl has since resigned from Wexfold. Defendants
filed a response in opposition. ECF No. 34. Defendants correctly state, no scheduling order
has been entered in this case and there hasrmeender issued by th@ourt with respect to
discovery; therefore, Defendants are not obligatedngage in discovery at this juncturBee
Local Rule 104.4 (D. Md. 2008). Plaintiff’'s Motidar Request of Witness shall be denied.

Next, Plaintiff asks that a mastbe appointed in ih case, pursuant to Fed. R. Civ. P. 53.
Rule 53 states:

Unless a statute provides othergyia court may appoint a mastaty to:

(A) perform duties conséed to by the parties;

(B) hold trial proceedings and make or nexnend findings of fact on issues to be
decided without a jury if appointment is warranted by:

(i) some exceptional condition; or

(i) the need to perfon an accounting or resoheedifficult computation of
damages; or

(C) address pretrial and gogal matters that cannot be effectively and timely
addressed by an available district jedg magistrate judgef the district.

Fed. R. Civ. P. 53(a)(1) (emphasis added). Asniff acknowledges, reference to a master is

“the exception and not the rule.SeeECF No. 38;see also Mathews v. Webd23 U.S. 261,



272 (1976);Thomas S. by Brooks v. Flaher802 F.2d 250, 255 (4th Cir. 199@®altimore
Neighborhoods, Inc. v. LOB, In@2 F. Supp. 2d 456, 473 (D. Md. 2000). As previously noted,
Plaintiff's claim is that Defendants have comegito deny his medication and have continually
denied him medical treatment during his incamtien. No exceptional condition exists to
warrant appointment of a special master. THaintiff's Motion for Appointment of Masters
shall be denied.

Finally, Plaintiff filed a Motion for Sanctions and Motion for Additional Sanctions,
asking the Court for injunctive refi directing Wexford to “stop ... all actions they have taken
(actually inaction).” ECF No. 41. According Plaintiff, Wexford is refusing to honor its
contract to provide medical services tanhand should resume providing such servicéds.
Defendants filed a response in opposition. ECF No. 42.

“A preliminary injunction is an exaordinary and drastic remedyMunaf v. Geren553
U.S. 674, 689-90 (2008) (citation omitted). Toadbta preliminary injunction, a movant must
demonstrate that: 1) he is likely to succeedtlom merits of his claim; 2) he would suffer
irreparable harm absent preliminary relief; 3) thiaibee of equities tips ihis favor; and 4) an
injunction serves the public intereskee Winter v. Nat. Res. Def. Council,.Jrii65 U.S. 7, 20
(2008). All four elements must be satisfiethe Real Truth About Obama, Inc. v. Fed. Election
Comm’n 575 F.3d 342, 346 (4th Cir. 2009gcated on other ground$59 U.S. 1089 (2010),
reinstated in relevant part on remar@D7 F.3d 355 (4th Cir. 2010) (per curiam).

Plaintiff has failed to establish that he iselik to suffer irreparable harm in the absence
of preliminary relief. At a minimum, Plaintifhakes no showing of imminent harm as a result of
Wexford’s alleged cancelation ,obr failure to schedule, medxdil treatment. Therefore,

Plaintiff's Motion for Sanctionsind Motion for Additional Sanains, construed as a Motion for



Injunctive Relief, shall be denied.

Accordingly, it is this ¥ day of June, 2018, by the United States District Court for the
District of Maryland, hereby ORDERED that:

1. Plaintiff's Motion to Appoint Counsel (ECRo. 26) IS DENIED without prejudice;

2. Plaintiff's Motion to Remand and Join (ECF No. 28) IS DENIED;

3. Plaintiff’'s Motion to RemandECF No. 30) IS DENIED;

4. Plaintiff's Motion for Request o#Vitness (ECF No. 31) IS DENIED;

5. Plaintiff's Motion for Appointment oMasters (ECF No. 38) IS DENIED;

6. Defendants’ Motion to Strike SurrepliZCF No. 39) IS DENIED as moot;

7. Plaintiff’'s Motion for Sanctions and Motiofor Additional Sanctions (ECF No. 41),

construed as a Motion for bmctive Relief, IS DENIED; and
8. The Clerk SHALL MAIL a copy of this Order to Plaintiff and to counsel for

Defendants.

5
Raula Xinis
UnitedState<District Judge




