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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

VINCENT COLE, *

Plaintiff, *
V. Case No.: GJH-18-3097

LT. HANCE PEPPER et al.}
Defendants.

* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Vincent Cole, an inmate housedla¢ Eastern Correctional Institution (“ECI")
in Westover, Maryland, brings thigo seprisoner civil rights action pursuant to 42 U.S.C. §
1983 against Defendants Lieuteh&lance Pepper, Chief of Security Walter Holmes, and
Assistant Warden Walter West. ECF No. 1. Hegatethat Defendants filed “false” inmate rule
violations against him, removed him from hisspn job, and changed tascurity classification
in violation of his rights under the FiftBjxth, Eighth, and Fourteenth Amendmeihds.
Presently pending before the Court is Defendavitstion to Dismiss or, in the Alternative,
Motion for Summary Judgent. ECF No. 16. Cole has filed an opposition with exhibits. ECF
No. 20. No hearing is necessarpc. R. 105.6 (D. Md. 2018). For the following reasons,

Defendants’ Motion, which will beonstrued as a Motion for Bumary Judgment, is granted.

IThe Clerk shall amend the docket to reflect the full and proper spelling of Defendant Walter Holmes’ name.
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BACKGROUND 2
A. Factual Background

On Thursday, June 21, 2018, Cole failedeport for his prison job at Maryland
Correctional Enterprises (“MCE”") becseihe was feeling unwell and dizty. at 4.0n that
same day, all twenty-four inmates assigned td€EWest MCE workshops also did not show up
for work. Id. at 1. Cole explains it “[jJust so happen]¢lde prison heard a rumor that inmates in
E.C.I. were going to do a peaceful protest and not show up for wdrlat 5. Cole denies he
had “knowledge of any protest nor would hde=zn involved in any kind of protestd. He
states that the Division of Correction Inm&eployment Rules and Regulations Book provides
an inmate may take up to four unexcused absaha@sy any thirty-day period before an inmate
is subject to security reclassifition. Cole maintains that becaus has been incarcerated for
more than thirty-two yeatand was to see the Parole Board any day, “you couldn’t have forced
me to get involved in anything to cause tméoose [sic] my only shot at paroldd. at 4, 5.

Pepper interviewed all twenty-four inmat&ho were absent on June 21, 2018. ECF No.
1-1 at 1;see als&ECF No. 16-2 at 2—-33. On June 23, 20&Ben Pepper asked Cole why he was
absent from work, Cole replied that he was sick due to a reaction to his medication and was
feeling dizzy. Cole informed Pepper that the infation on the prescription states the medicine
may cause dizziness. ECF No. 1 at 4, 5. Latrdhy, Cole gave Pepper a succinct written
statement to explain his absence: “I was sitk,’see als&ECF No. 16-2 at 9.

On July 6, 2017, Pepper wrote a Notice of Rtil@ation, charging Cole with violating

Rule 402 (absence from an assigned locatidhout authorization) and Rule 403 (providing

2 Because the Court construes Defendants’ Motion\stan for Summandudgment, these facts are either
undisputed or viewed in the light most favorable to the Plaintiff as the non-moving party.
3Cole is serving a life sentence for first degree rayrbbbery, and burglary. ECF No. 20-1 at 40, 41.
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false information). ECF No. 1-1 at 1. In the Nati Pepper stated that his investigation showed
that of the twenty-four inmates at West M@Bksent from work on June 21, 2018, twenty-three
did not provide a valid reason for their abse. Pepper thus concluded the inmates had
participated in an orchestrated, planned wookgage that day to protest a change in their
recreation schedule. Pepper identiftgale as one of the participantd.; see als&ECF No. 16-2
at 2-33.

On July 13, 2018, the Maryland Par@emmission deferred a recommendation on
Cole’s parole application penditige outcome of his disciplinahearing related to his alleged
participation in the work stoppage. ECF 1-1 at 7, 9-AfLhis disciplinay hearing on August 9,
2018, Cole pleaded not guilty to the rule viala charges. ECF 16-2 at 36. Cole told the
Hearing Officer, “I have 2 blister packs that shiblaave been a chron@are patient. They have a
warning on them that it may cause dizzinesstlugothat day felt dizzy, laid back down and
blacked out. | told Lt. Pepper | was sick.” EGlo. 16-2 at 36. The #titutional Representative
at the hearing confirmed that the warning lalrelCole’s medication stated that it may cause
dizziness. ECF No. 16-2 at 36.

The Hearing Officer credited Cole’s evidenand offered him an informal resolution.
ECF No. 16-2 at 37. Cole accepted an informal resolution by which the Rule 402 charge was
reduced to an incident report and the Rule @@@ge was dismissed. Importantly, Cole did not
lose any diminution or good time credits.[EC-1 at 33; ECF No. 16-2 at 37, 44.

On July 10, 2018, Cole was reclassified out of MCE, and on August 8, 2019, he was
classified out of the job bank/wait list for S@tion into the LifersMental Health Group. ECF

No. 1-1 at 2, 3ECF No. 16-2 at 45. On December 3, 2018, he resumed working for MCE. ECF

4The record does not state what recommendation was ultimately made by the Parole Board. Cole, however, is still
incarcerated at ECBeelNMATE LOCATOR, http://www.dpscs.state.md/irmate/search (last visited Aug. 8, 2019).
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No. 16-2 at 45. On August 1, 2018, Cole was/ed to a new housing unit. On September 14,
2018, he was moved to an honors incentives lehiait 46.
B. Procedural Background

Cole filed his Complaint on October 4, 2018.FERo0. 1. In his Complaint, Cole alleges
that Pepper wrote a “false” rilgolation charge against him, v resulted in the denial of
parole and loss of potential dimition credits. ECF No. 1 at 423s relief, Cole requests an
investigatiorinto his claims and the “false report” and monetary damages of an unstatdd.sum.
at 67, 12see alsdECF No. 16-2 at 2—-33. Cole also setkbring state criminal misdemeanor
charges against Pepper. ECF No. 1 at 12.

Defendants filed their Motion to Dismiss or, in the Alternative, Motion for Summary
Judgment on December 31, 2018. ECF No. 16. fileka response on February 19, 2019. ECF
No. 20. Defendants did not file a reply.

Il. STANDARD OF REVIEW

The purpose of a motion to dismiss pursuaridd. R. Civ. P. 12(b)(6) is to test the
sufficiency of the plaintiff’'s complainGee Edwards v. Goldsborb78 F.3d 231, 243 (4th Cir.
1999). The Supreme Court articulatbd proper framework for analysis:

Federal Rule of Civil Rrcedure 8(a)(2) requires lgn“a short and plain
statement of the claim showing that the pérad entitled to relief,” in order to
“give the defendant fair notice of whtite . . . claim is and the grounds upon
which it rests.” Conley v. Gibson355 U.S. 41, 47 (1957alrogated on other
groundg. While a complaint attacked by a Rule 12(b)(6) motion to dismiss does
not need detailed factual allegatioribjd.; Sanjuan v. American Bd. of
Psychiatry and Neurology, Inc40 F.3d 247, 251 (7th Cir. 1994), a plaintiff's
obligation to provide the “grounds” of his “entitle[ment] to relief’ requires more
than labels and conclusions, and a fomrwiecitation of the elements of a cause
of action will not do,see Papasan v. Allaiit78 U.S. 265, 286 (1986) (on a

motion to dismiss, courts “are not bouttdaccept as trua legal conclusion
couched as a factual allegation”). Fattléegations must be enough to raise a

5 Pin cites to documents filed on the Court’s electraifiitgf system (CM/ECF) refer to the page numbers generated
by that system.
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right to relief above the speculative levaeb C. Wright & A. Miller, Federal
Practice and Procedure § 1216, pp. 235-286e@® 2004) (hereinafter Wright
& Miller) (“[T]he pleading must contain sortféng more . . . than . . . a statement
of facts that merely creatasuspicion [of] a legally cognizable right of action”),
on the assumption that all the allegations in the complaint are true (even if
doubtful in fact),see, e.g.Swierkiewicz v. Sorema N,A34 U.S. 506, 508, n.1
(2002); Neitzke v. Williams490 U.S. 319, 327(1989)Rule 12(b)(§ does not
countenance . . . dismissals based ardgg’s disbelief of a complaint's factual
allegations”); Scheuer v. Rhodegd16 U.S. 232, 236 (1974) (a well-pleaded
complaint may proceed evéhit appears “thaa recovery is very remote and
unlikely™).

Bell Atl. Corp. v. Twomb|\550 U.S. 544, 555 (2007) (footnotes omitted).

This standard does not require defendamstablish “beyond doubthat plaintiff can
prove no set of facts in support of hiaioh which would entitle him to reliefd. at 561. Once a
claim has been stated adequately, it may be stgmbby showing any set of facts consistent with
the allegations in the complaimd. at 562. The court need not, however, accept unsupported
legal allegationssee Revene v. Charles Cty. Comn8&2 F.2d 870, 873 (4th Cir. 1989), legal
conclusions couched as factual allegatiees, Papasan v. Allaid,78 U.S. 265, 286 (1986), or
conclusory factual allegans devoid of any refence to actual eventsee United Black
Firefighters v. Hirst 604 F.2d 844, 847 (4th Cir. 1979).

When, as here, matters outside the pleadanggpresented to the Court, a 12(b)(6)
motion “shall be treated as ofe summary judgment and disposefdas provided in Rule 56.”
Laughlin v. Metro. Washington Airports Autti49 F.3d 253, 26061 (4th Cir. 1998) (quoting
Fed. R. Civ. P. 12(b)). A motion for summary juggnt will be granted only if there exists no
genuine issue as to any matefadt and the moving party is ethdid to judgment as a matter of
law. SeeFed. R. Civ. P. 56(cAnderson v. Liberty Lobby, Inel77 U.S. 242, 250 (1986);
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The moving party bears the burden of

showing that there is no genuine issue asyonaaterial fact. However, no genuine issue of



material fact exists if the namoving party fails to make a sidient showing on an essential
element of his or her case as to whicltohehe would have the burden of prd@élotex 477

U.S. at 322-23. Therefore, on those issues on which the nonmoving party has the burden of
proof, it is his or her responsiityl to confront the summaryggment motion with an affidavit

or other similar evidence showing thlagre is a genuine issue for trial.

A motion for summary judgmentill be granted only if ther exists no genuine issue as

to any material fact and the moving partgditled to judgment as a matter of |&&eeFed. R.

Civ. P. 56(c);Anderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986} elotex Corp. v.

Catrett 477 U.S. 317, 322 (1986). The moving party behe burden of showing that there is no
genuine issue as to any material fact. Howevergenuine issue of material fact exists if the
nonmoving party fails to make affgient showing on an essentielement of his or her case as
to which he or she would have the burden of prGefotex 477 U.S. at 322—-23. Therefore, on
those issues on which the nonmoving party hadtinden of proof, it is his or her responsibility
to confront the summary judgment motion withadfidavit or other similar evidence showing
that there is a genuine issue for trial.

In Anderson v. Liberty Lobby, Indhe Supreme Court explathéhat, in considering a
motion for summary judgment, the “judge’s fumctiis not himself to weigh the evidence and
determine the truth of the mattaut to determine whether thereaigienuine issue for trial.” 477
U.S. at 249 (1986). A dispute about a material fact is gentuitiee“ievidence is such that a
reasonable jury could return a verdict for the nonmoving pddydt 248. Thus, “the judge
must ask himself not whether he thinks the evidence unmistakably favors one side or the other
but whether a fair-minded jury could return adiet for the [nonmovingparty] on the evidence

presented.1d. at 252.



In undertaking this inquiry, a court musew the facts and the reasonable inferences
drawn therefrom “in a light most faxable to the party opposing the motioMatsushita Elec
Indus Co. Ltd. v. Zenith Radio Corp 475 U.S. 574, 587 (1986) (quotibgited States.v
Diebold, Inc, 369 U.S. 654, 655 (19625¢e also EE.O.C. v. Navy Fed. Credit Uniorm24 F.3d
397, 405 (4th Cir. 2005). The mere existence ‘sicantilla” of evidence in support of the non-
moving party’s case is not sufficient to preste an order granting summary judgmege
Anderson477 U.S. at 252.

This court has previously held that a “pacgnnot create a genuine dispute of material
fact through mere speculation or compilation of inferencgsifi v. Shalalal66 F. Supp. 2d
373, 375 (D. Md. 2001) (citation omitted). Indeeds ttourt has an affirmative obligation to
prevent factually unsupported claims and defenses from going t&e@Drewitt v. Pratt999
F.2d 774, 778-79 (4th Cir. 1993) (quotiRglty v. Graves-Humphreys C&18 F.2d 1126, 1128
(4th Cir. 1987)).

II. DISCUSSION

Defendants’ Motion to Dismiss or, in tidternative, Motionfor Summary Judgment
will be construed as a Motion for Summary Judgment because matters outside the pleadings will
be considered by the Court. Defendants contieatthey are entitled to summary judgment
because the Complaint fails to state a clainrdétief and there are no genuine disputes of
material fact. They also contend that the Clanmp must be dismissed because Cole failed to
exhaust his administrative remedies, they are edtith qualified and abkdge immunity, and the
claims against Hill and Wolfe must biesmissed because the doctrinegexpondeat superior

does not apply to § 1983 claims.



A. Exhaustion of Administrative Remedies

Defendants argue Cole has not properly gméd his claims through the administrative
remedy procedure to the Inmate Grievance Offite0”) and therefore this case must be
dismissed pursuant to 42 U.S.C. § 1997e.

i. Exhaustion Requirement

The Prisoner Litigation Reforrct provides, in pertindgrpart at 42 U.S.C. § 1997e:

(a) Applicability of administrative remedies

No action shall be brought with respéztprison conditions under section 1983

of this title, or any other Feral law, by a prisoner canéd in any jail, prison, or

other correctional facility until such administrative remedies as are available are

exhausted.
A claim that has not been exhausted/mat be considered by this cougee Jones v. Bock49
U.S. 199, 220 (2007). In other vats, exhaustion is mandato§ee Ross v. Blakg36 S.Ct.
1850, 1857 (2016). Therefore, a court ordinamigy not excuse a failure to exhaudt.at 1856—
57 (citingMiller v. French 530 U.S. 327, 337 (2000)) (explainitfjghe mandatory ‘shall’. . .
normally creates an obligation impeus to judicial discretion”)).

The PLRA’s exhaustion requirement sergeseral purposes. These include “allowing a
prison to address complaints about the progtadministers before being subjected to suit,
reducing litigation to the extent complainte aatisfactorily resolved, and improving litigation
that does occur by leading to theparation of a useful recordlbnes 549 U.S. at 21%ee
Moore v. Bennetteb17 F.3d 717, 725 (4th Cir. 2008) (exhaustion means providing prison
officials with the opportunity to respond t@wamplaint through properse of administrative
remedies). It is designed so that prison@raSue administrative grievances until they receive a

final denial of their claim, amaling through all available stagesthe administrative process.”

Chase v. Pegy286 F. Supp. 2d 523, 530 (D. Md. 200she also Gibbs v. Bureau of Prispns



986 F. Supp. 941, 943—-44 (D. Md. 1997) (dismissing a federal prisoner’s lawsuit for failure to
exhaust, where plaintiff did najppeal his administrative claitnrough all four stages of the
BOP’s grievance procesgpoth v. Churner532 U.S. 731, 735 (2001)ffiaming dismissal of
prisoner’s claim for failure to exhaust whkdre “never sought intermediate or final
administrative review after theipon authority denied relief"Pozo v. McCaughtry286 F.3d
1022, 1024 (7th Cir. 2002) (prisoner must follohaaministrative steps to meet the exhaustion
requirement, but need netek judicial review)gert. denied537 U.S. 949 (2002). Even though
exhaustion is mandatory, however, the Coufbidigated to ensurthat any defects in
exhaustion were not procured from #ion or inaction of prison officialsAquilar-Avellaveda
v. Terrell 478 F.3d 1223, 1225 (10th Cir. 2003¢e Kaba v. Stepg58 F.3d 678, 684 (7th Cir.
2006).

An inmate need only exhaust “available” remedies. 42 U.S.C. § 1993e¢R0ss 136

S.Ct. at 1855 (reiterating thda] prisoner need not exhaugemedies if they are not

‘available™). An administrativeemedy is available if it is “capable of use’ to obtain ‘some
relief for the action complained of.Ross 136 S.Ct. at 1859 (quotirpoth 532 U.S. at 738).
“[A]ln administrative remedy is natonsidered to have beenadlable if a prisoner, through no
fault of his own, was preventdém availing himself of it." Moore 517 F.3d at 725.
“Conversely, a prisoner does not exhaust alllalsée remedies simply by failing to follow the
required steps so that remedies thateowere available to him no longer arel”
il. Maryland’s Administrative Remedy Procedure
The Maryland Department of Public Safatyd Correctional Services (“DPSCS”) has an

“administrative remedy procedure” (“ARP”) ftine purpose of “inmate complaint resolution.”

See generallivip. CODE ANN., CORR. SERVS. (“CS”) 88 10-201et seq(2008 Repl. Vol.); \b.



CobDEREGs (“COMAR”) 12.07.01.01(B)(1) (deiing ARP). The grievace procedure applies to
the submission of “grievancel[s] against...officihljs employee[s] of the Division of Correction
[(“DOC”)].” C.S. § 10-206(a).

The ARP process consists of multiple stepsstfa prisoner is required to file his initial
ARP with his facility’s “managing official OPS.185.0002.05C(1). In the DOC, each facility’s
warden is responsible for the administratigmedy procedure at the institutional level.
Department of Correction Directive (“DCIPNo. 185-003, 8 VI. Moreover, the ARP request
must be filed within thirty daysf the date on which the incidemtcurred, or within thirty days
of the date the prisoner first gained knowled§éhe incident or injury giving rise to the
complaint, whichever is later. COMAR 12.07.01.05(A).

The second step in the ARP process occuteiimanaging officiallenies a prisoner’s
initial ARP. In that circumstance, the prisoner tlagy days to file arappeal with the DPSCS'’s
Deputy Secretary for Operations that official’s desigee. OPS.185.0002.05C(2). For prisoners
in DOC facilities, this appeal is sentttee Commissioner of Correction. DCD No. 185-004, §
VI.

If the Commissioner of Correoth denies an appeal, the prisoner has thirty days to file a
grievance with the 1IGO. OPS.185.0002.05B¢ alsdC.S. 88 10-206(a), 10-210; COMAR
12.07.01.05(B); DCD No. 185-002, 8 VI(N)(1). Whenrfdi with the 1GO, a prisoner is required
to include copies of the following: the initi®quest for administteve remedy, the warden’s
response to that request, a copy of the ARpeal filed with the Commissioner of Correction,
and a copy of the Commissioner’s respo@@@MAR 12.07.01.04(B)(9)(a). If the grievance is
determined to be “wholly lacking in merit on fece,” the IGO may dismiss it without a hearing.

C.S. § 10-207(b)(15eeCOMAR 12.07.01.07(B).
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An order of dismissal constitutes the fidacision of the Secretary of DPSCS for
purposes of judicial review. C.S. 8 10-207(b){2)However, if a hearing is deemed necessary
by the IGO, the hearing is conducted by an adnmatise law judge with the Maryland Office of
Administrative HearingsSeeC.S. § 10-207(c); COMAR 12.07.01.07-.08. The conduct of such
hearings is governed by statufe=eC.S. § 10-208; COMAR 12.07.01.07(3ge alsaVip. CODE
ANN., STATE GoV'T 8§ 10-101et seq.

A decision of the administrative law judge demyall relief to the imate is considered a
final agency determination. C.S. § 10-209{h(i)—(ii)); COMAR 12.07.01.10(A). However, if
the ALJ concludes that the inmate’s complantholly or partly meritorious, the decision
constitutes a recommendationtbe Secretary of DPSCS, wimust make a final agency
determination within fifteen days after recegbtthe proposed decision of the administrative law
judge.SeeC.S. § 10-209(b)(2), (c).

The final agency determination is subjecjuidicial review in Mayland state court, so
long as the claimant has exhausted his remefiee=C.S. § 10-210. But, an inmate need not seek
judicial review in state courn order to satisfy the PLRA’s administrative exhaustion
requirementSee, e.g., Poz@86 F.3d at 1024 (“[A] prisoner who uses all administrative options
that the state offers need not also pargidicial reviewn state court.”).

The ARP process applies to the majorityrmhate complaints. However, it does not
apply to case management decisions, whiehto be directly grieved to the 1GO.
OPS.185.0002.05F(1). Nor does it apply toriand Parole Commission procedures
OPS.185.0002.05F(2),(4),(5). Those categorieoofplaints are addressed through separate

administrative processds.

11



iii. Discussion

As a prisoner, Cole is subjectttte strict exhaustion requiremertiee Porter v. Nussle
534 U.S. 516, 528 (2002) (no distinction is madih wespect to exhaustion requirement between
suits alleging unconstitutional conditions and saltsging unconstituticed conduct). On July
25, 2018, Cole filed ARP request ECI 1569-18, alleging that Pepper’s conduct was
“unbecoming” of an ECI employee. ECF No. 1-1 at 6-8. Cole complained Pepper charged him
with rule violations for missing work on JuBi, 2018, even though he knew that Cole was sick
that day.

On July 26, 2019, the Institutional ARP Coordinator dismissed the ARP for procedural
reasons. Specifically, the coandtor stated that inmates nagt resolve a complaint involving
disciplinary proceeding and decisions throughARE process. Cole was informed that the
decision was final pursuant to COMAR 12.02.28.04.BFE®. 1-1 at 6. Cole did not file any
relevant complaints or appeals with the |@® required by the ARP process. ECF No. 16-3. He
therefore failed to exhaust his administrative reme@es.Booth532 U.S. at 741 (stating that
exhaustion is also required even though the retiefjht is not attainable through resort to the
administrative remedy procedure).

In his opposition, Cole argues without substantiation that he exhausted his administrative
remedies. He provides no evidence to refuttebaants’ exhibits deonstrating he did not
pursue his claims to the IGO. ECF No. 20 dnportantly, he does nataim that the process
was unavailable to hintd. Accordingly, this case must loksmissed for failure to exhaust

administrative remedies.
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B. Constitutional Claims

Even if Cole had exhausted his adminit&remedies, Defendants would still be
entitled to summary judgment because the dampfails to state alaim and there are no
disputes of materidhcts in the record.

i. Constitutional Claims

Preliminarily, there are naéts to support Defendant’s claims under the Fifth, Sixth, and
Eighth Amendments. The Fifth Amendment onlgtects against the tiens of the federal
governmentSeeMassey v. Ojanijt759 F.3d 343, 354 n.5 (4th CR014) (holding that where
the complaint “asserts claims agdigtate, rather than federal, actors,” the plaintiff's “relevant
due process protections aeihd in the Fourteenth, rathéan the Fifth, Amendment.”}Jnited
States v. Hornshy66 F.3d 296, 310 (4th Cir. 2012) (stating that “the Fourteenth Amendment’s
Due Process Clause is a lintiten on state conduct,” while thelie process protections against
the federal government are found in the Fifth Amendment”). Defendants are state, not federal,
officers, so Cole’s claims under the Fiimendment fail to state a claim for relidhe
substance of Cole’s due process allegatwiticontinue under &ourteenth Amendment
analysis.

Further, Cole asserts no facts to bksa Defendants’ liaility under the Sixth
Amendment. The Sixth Amendment provides tffidn all criminal prosecutions, the accused
shall enjoy the right to a speedydapublic trial . . . and to be infmed of the nate and cause of
the accusation; to be confronted with the withesses against him; to have compulsory process for
obtaining witnesses in his favor, and to haveAksistance of Counsel for his defence.” U.S.
Const. amend. VI. Cole is not facing crimipabsecution, so the Sixth Amendment does not

apply to the facts alleged in the Complaint.
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The Complaint also fails to allege fatdssupport an Eighth Amendment violation. The
Eighth Amendment prohibits “cruel and unusual punishments.” U.S. Const. amend. VIII.
Plaintiff's only relevant allegation is that theusing transfer put him in harm’s way because
there were gang members on his new tier. ECF No. 1 at 8. He does not claim he was actually
attacked, provide the names of the inmates whpgutedly threatened him, or allege any other
facts that would raise an imBnce that he was at subgial risk of serious harnsee Danser v.
Stansberry772 F.3d 340, 346—-47 (4th Cir. 2014) (statirgf thplaintiff musprove that he
suffered from a serious or signifidgohysical or emotional injuryral that the prison official was
aware that a substantial risksdrious harm existed in order for the plaintiff to succeed on an
Eighth Amendment failure-to-protect claim). Thtiee Complaint fails to allege any claim under
the Eighth Amendment.

Finally, Plaintiff fails to allege a Fotgenth Amendment violation. The Fourteenth
Amendment’s Due Process Clause guarantees that no state shall “deprive any person of . . .
liberty . . . without due process of law.” U.S. Const. amend. XIV. To succeed on a due process
claim, a plaintiff must first show the existanof a protected propgror liberty interest.

Mathews v. Eldridge424 U.S. 319, 332 (197@Ylorrissey v. Brewerd08 U.S. 471, 481 (1972).
Imprisonment is deprivation of a liberty inést, but it is constitutional, provided that the
conviction is valid and “the conditions of camément do not otherwise violate the Constitution.”
Meachum v. Fano427 U.S. 215, 224 (1976e¢e also Sandin v. Conn&l5 U.S. 472, 484
(1995) (requiring an atypicahd significant hardship asgrequisite to creation of a
constitutionally protected liberty interest).

Cole’s Fourteenth Amendment claim fdilscause he has not alleged any protected

property or liberty interest. Inmates generally hagdiberty interest in obtaining a particular
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security classification, earning diminution citsgholding a prison jolgr transferring to a
particular correctional facility,rad there is no constitutional right for an inmate to be housed in a
particular institution, at a particular custody lewe in a particular portion or unit of a
correctional institutionSee McKune v. Lij&636 U.S. 24, 26 (2002) ($itag that the “decision
where to house inmates is at the aofrerison administrators’ expertise’Jandin 515 U.S. at
484 (holding that protected libgrinterests are generally limitéd freedom from restraint that
imposes atypical and significant hardship on innratelation to ordiney incidents of prison
life); Meachum427 U.S. at 225 (holding that the dueqass clause doest “protect a duly
convicted prisoner against transfer from orsdiiation to another within the state prison
system”);Slezak v. EvatRl F.3d 590, 594 (4th Cir. 1994)q constitutional right to a
“particular security or custody ste’). The lack of opportunity tearn diminution credits is also
not an atypical and significant hardship implicating due process protedfleashum477 U.S.
at 225-26see Robinson-Bey v. Corcorayio. L-00-CV-3452, 2001 WL 34799270, at *2 (D.
Md. Apr. 12, 201l) (“There is no constitutional right to diminution credits.”). Thus, Cole has not
alleged that Defendants’ conduatsed due process concernigted to his job, classification,
housing, or credits.

Further, the Constitution does not create agated liberty interest in the expectation of
early release on paroléreenholtz v. Inmates of Netska Penal & Corr. Complex42 U.S. 1,
7 (1979) (“There is no constitutional or inhereghtiof a convicted person to be conditionally
released before the exdian of a valid sentence.”§ee also Jago v. Van Curetb4 U.S. 14, 18
(1981) (mutually explicit understanding that irmaould be paroled @&s not create liberty
interest). Without a protected liberty interest in parole, a prisoner typically cannot mount a

challenge against a state panagiew procedure on procedural substantive due process
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groundsSee Johnson v. Rodrigyd4.0 F.3d 299, 308 (5th Cit997). Moreover, it is well-

settled law that a Maryland inmate has no colorable federal constitutional interest in parole or in
a parole hearingsee Bryant v. Marylan@®48 F.2d 492, 493 (4th Cir. 1988ge also Swarthout

v. Cooke562 U.S. 216, 219 (2011) (no liberty interesparole unless arising from statutes or
regulations)Greenholtz442 U.S. at 7 (samdPatuxent Inst. Bd. of Review v. Hancagk9 Md.

556, 583 (1993) (a liberty interastparole in Maryland does natise until inmate signs the

Order for Parole to indicate acceptarof the conditions of the parol®éjcLaughlin-Cox v.

Maryland Parole Comm’n200 Md. App. 115, 120 (Md. C8pec. App. 2011) (Maryland

statutes governing parole consideration do not eraéiberty interest protected by the Fifth and
Fourteenth Amendments to the U.S. Constitution). Thus, Cole has not alleged any due process
violations related to his pale or parole hearing.

Defendants’ alleged failure to follow B@and institutional policies also does not
establish a liberty or propertyterest. “[A]doption of procedural gielines does not give rise to
a liberty interest; thus, the failure to follow régfions does not, in and of itself, result in a
violation of due processKitchen v. Ickes116 F. Supp. 3d 613, 629 (D. Md. 2015) (citing
Culbert v. Young834 F.2d 624, 628 (7th Cir. 19873ff'd, 644 F. App’x 243 (4th Cir. 2016);
see also Riccio v. County of Fairfeéd07 F.2d 1459, 1466 (4th Cir. 199@pting “a state does
not necessarily violate the Constitution every titneolates one of its rules”). “Regardless of
any alleged violations of interneg¢gulations, the law is settled that the failure to follow a prison
directive or regulation does notvgirise to a federal claim, éonstitutional minima are met.”
Kitchen 116 F. Supp. 3d at 629 n.6 (citiNtyers v. Klevenhage®7 F.3d 91, 94 (5th Cir.

1996)). Thus, there is no due process clainiaa to Cole based on the Defendants’ alleged

failure to follow internal policies.
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Cole has also not alleged any due procedatons related to kidisciplinary hearing.
Where an inmate faces the possible loss of gooduct credits, he is entitled to certain due
process protectionsVolff v. McDonne|l418 U.S. 539, 563—-64 (1974). Procedural due process
protections include advance writtaotice of the charges againsthia hearing, the right to call
witnesses and present evidence when doing rsat imconsistent with institutional safety and
correctional concerngnd a written decisiond. at 540, 564, 570-71. The record shows Cole
received these protections at his hearingl, lae does not claim ottveise. Furthermore,
substantive due process is stid if the disciplinary heargqhdecision was based upon “some
evidence.”Superintendent, Mas€orr. Inst. v. Hill 472 U.S. 445, 455 (1985). Inmates have “no
constitutionally guaranteed imumity from being falsely or wrongly accused of conduct which
may result in the deprivation afprotected liberty interestMarshall v. Odom156 F. Supp. 2d
525, 533 (D. Md. 2001) (quotingreeman v. Rideou808 F.2d 949, 951 (2d Cir. 1986)). Cole
does not allege any substantive due procesations, and even if he had, he has no
constitutional right to be free from tifi@se accusations about which he complaseeECF No.
16-2 at 37.

Finally, to the extent that Cole intendsassert that Defendantdakated against him in
violation of his First Amendment rightseeECF No. 1 at 11, he “must allege either that the
retaliatory act was taken in resperts the exercise of a constitinally protected right or that
the act itself violated such a righ&dams v. Ricet0 F.3d 72, 75 (4th Cir. 1994). Because there
is no constitutional violation stated here &@wle has not providespecific evidence of

retaliation, a retaliationlaim is unavailing.

17



il. Respondeat Superior

Section 1983 imposes liability on “any persomosshall subject, or cause to be subjected,
any person . . . to the deprivation of any rights” 42 U.S.C. § 1983. The statute requires a
showing of personal fault, whether based ondiffendant’s own conduct or another’s conduct in
executing the defendant’s policies or custo§ee Monell v. New York City Dep’t of S8ervs.,
436 U.S. 658, 690 (1978Yinnedge v. Gibh$50 F.2d 926, 928 (4th Cir. 1977) (requiring an
affirmative showing that the official charged atfeersonally in the depi@tion of the plaintiff's
rights). An individual cannot be held like under 42 U.S.C. § 1983 under a theorsespondeat
superior. See Mone)l436 U.S. at 690;ove-Lane v. Martin355 F.3d 766, 782 (4th Cir. 2004)
(norespondeat superidrability under § 1983).

Cole’s claims focus on Pepper’s actions, and he faults Holmes and West in their
“individual and personal capacitiestly for placing him on a “gang tier.” ECF No. 1 at 8-9.
Cole does not allege either Holmes or Weas$ personally involved in his housing assignment
or aware that he was purportedlyrisk of harm. Rather, Coteems to fault Holmes and West
as supervisors for permitting Pepper to “enforce[e] his officer’s ‘false replattat 7. He is
therefore suing them itleir supervisory capacity.

To hold Holmes or West culpable under a tlgead supervisory liability, Cole must show
(1) the supervisor had actual or construckimewledge that his subordinate was engaged in
conduct that posed a pervasive and unreasonablefriglnstitutional injuryto citizens like the
plaintiff; (2) the supervisor’'s response to the Wiexlge was so inadequate as to show deliberate
indifference to or tacit dborization of the allegedffensive practices; and (3) there was an
affirmative causal link between the supervisoraciinon and the particular constitutional injury

suffered by the plaintiffSee Shaw v. Stroutl3 F.3d 791, 799 (4th Cir. 1994). Absent any
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allegation that West or Holmes had actualarstructive knowledge & subordinate’s actions
causing a risk to him to implicate supervisory ilidy Cole’s sole basis for his claims against
them is the responsibilities associatathwheir job titles otherwise known aespondeat
superior, which is not applicdb in a civil rights complaintiled under 42 U.S.C. § 1983. For
these reasons, the Complaint also failstéte a claim against West and Holhes.
C. State Claims

Cole also seeks to pursue state criminaltartcclaims against Pepper. ECF No. 1 at 6, 9.
Allegations of criminal violations may be initeal only by a prosecutor, so Cole has no cause of
action related to any criminal prosecution of Peppeel.eeke v. Timmermad54 U.S. 84, 86—
87 (1981)Linda R. v. Richard Y410 U.S. 614, 619 (1973) (privat#izens lack a judicially
cognizable interest in the criminal prosecution of another). Furthermore, no federal claims
remain in this case, so the Court declines tr@sge pendant jurisdicticaver Cole’s state tort
claims and shall dismiss them without prejudice.
V. CONCLUSION

For the reasons set forth in this Memmaam Opinion, Defendants’ Motion to Dismiss

or, in the Alternative, Motion for Summary Judgnt is granted. A separate Order follows.

Date: September 30, 2019 /s/

GEORGE J. HAZEL
United States District Judge

6Because the Court concludes that the Complaint beudismissed due to Cole’s failure to exhaust his
administrative remedies, and because, even if he hathenekhaustion requirement, his Complaint fails to state a
claim, the Court need not adds Defendants’ absolute and qualified immunity defenses.
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