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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

CESIA SANCHEZ, *

Plaintiff, *
V. Case No.: GJH-18-3106

WHOLE FOODSMARKET GROUP, INC,,
Defendant.

* * * * * * * * * * * * *

MEMORANDUM OPINION

In this action, Plaintiff Cesi&anchez alleges race discrimtioa, in violation of Section
1981 of the Civil Rights Act of 1866, 42 U.S.£1981 (“Section 1981”), and breach of her
employment contract by her former employthole Foods Market Group, Inc. (“Whole
Foods”), relating to her termination from plmyment. Now pending liere the Court is
Defendant’s Motion to Dismis§CF No. 9, which Plaintiff oppesl, ECF No. 14. No hearing is
necessarySeelLoc. R. 105.6 (D. Md. 2016). For the folNing reasons, Defendant’s Motion to
Dismiss is granted in paand denied in part.

l. BACKGROUND!?

Plaintiff, Cesia Sanchez,latina of Hispanic ancestry, began working for Defendant,
Whole Foods, in November 2002. ECF No. 1-2 § 20h3, after working as an Assistant Team
Leader at different storessnce 2002, Sanchez was promadieéFacilities Manager at a
distribution center in Landover, Marylarid. § 5. As one of the three managers at the

distribution center, Sanchez wasfically tasked with overseaj the kitchen facilities, while

I Unless otherwise stated, the background facts are fetka Plaintiff's Complaint, ECF No. 1-2, and are
presumed to be true.
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Jack Lunick oversaw theeafood facilities and Russell Cartwright managed warehouse
distribution. Both men are Caucasith.| 6. Many of the employees Sanchez managed were
Hispanic.ld.

Until early 2016, Sanchez’s annual perform@evaluations showed she exceeded the
expectations for her position anddhaever received a written reprimadl. § 5. This changed
when Cartwright was promoted to Executive Dioeaif Facilities and, sirtly thereafter, placed
Sanchez on administrative leal&. { 7-8. When she asked why this happened, Cartwright told
her that Whole Foods headquastand regional had reged a letter and complaints from her
team members because a tel@ndilid not work at the faciit there was a lack of cleaning
resources, and a supervisor who rggito Sanchez was disrespectfdl.

After resuming her duties, Sdrez attended a meeting with Cartwright and the entire
kitchen team, during which Cartight explained there would norger be a kitchen supervisor
but Sanchez would remain a manadery 9. When Cartwright asked the team if they were okay
with this decision, two team memBeMarie and Mariana, objectdd. Then, as Sanchez left
this meeting, Maria, a Hispanic female team@mber, said to her: “We don’t want you around
here perra.ld. “Perra” is Spanish for “bitch doglti. Sanchez then reported the incident to
Cartwright and Dave Gearhart, Whole Foods’s humegources directorxplaining that she felt
threatened in the workplace and would like manaeyd to intervene and take corrective action.
Id. No such investigation of action was takkh.As a result, Maria fekmpowered to engage in
insubordinate behaviold.

On May 30, 2016, despite the Whole Foods pdlat a second female should be present
whenever a male supervisor meets with a ferealployee, Cartwright and Gearhart met alone

with Sanchezld. T 10. At the meeting, Cartwright pressdl Sanchez to resign, asking her to



seek a demotion back to assistant store teawhel, because her team members did not like her.
Id. When she attempted to speak, Gearhart cutffiestating he did not care for what she had to
say.ld. Sanchez refused the request to rediyiThen, despite Whole Foods'’s progressive
discipline policy requiring a vedb and written warning befe a final written warning,

Cartwright issued Sanchez a final written warnidgFive days later, in a meeting with
Cartwright and Regional Vice President Juliadgdh a Caucasian female, Sanchez received a
final written warning? Id. § 11.

In mid-August 2016, one of Sanchez’s malbadinate employees asked her to attend a
disciplinary meeting with a female team memibéry 12. When the female team member began
to scream at the male supervisor, Sanchezeudner that her behavior was insubordinate and
instructed her to either stop screagiat her supervisor or go honid. The female team
member chose to go honid. Whole Foods then terminated Sanchez on September 12, 2016,
claiming she made a bad decision to seedd¢male team member home without ddy{ 13.

Sanchez filed suit against Whole Foods in the Circuit Court for Montgomery County,
Maryland on August 7, 2018. ECF No. 1 1 1. In her Complaint, Sanchez alleges disparate
treatment and hostile work environment basedage, in violation o#2 U.S.C. § 1981, and
common law breach of contract. ECF Na2 4] 14-23. On October 9, 2018, Whole Foods
removed the suit to this Couslleging this Court has fedéiguestion jurisdiction over the
§ 1981 claim, under 28 U.S.C. § 1331, and supplémhgmisdiction over te breach of contract
claim, under 28 U.S.C. § 1367, as well as origdweérsity jurisdiction, under 28 U.S.C. § 1332.
ECF No. 1 1 4-7. On October 23, 2018, Whabeds filed a Motion to Dismiss. ECF No. 9.

. STANDARD OF REVIEW

2 Despite the use of the word “final” in both instandeappears this was the second “final” written warning.
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To survive a motion to dismiss pursuanttrd. R. Civ. P. 12(b)(6), “a complaint must
contain sufficient factual mattergc@epted as true, ‘to state a clamrelief that is plausible on its
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb]y550 U.S.
544, 570 (2007)). “A claim has facial plausibilishen the plaintiff pleads factual content that
allows the court to draw the reasonable infeeatha@t the defendant is liable for the misconduct
alleged.”ld. “But where the well-pleaded facts do patrmit the court to infer more than the
mere possibility of misconduct, the complains laleged—nbut it has not ‘show[n]'—'that the
pleader is entitled to relief.Td. at 679 (quoting Fed. R. Civ. P. 8(a)(2)). To determine whether a
claim has crossed “the line from conceivatolg@lausible,” the Court must employ a “context-
specific inquiry,” drawing on the Cotls “experience and common senskel”at 679-80.

Rule 12(b)(6)’s purpose “is to test the safncy of a complaint and not to resolve
contests surrounding the factse thmerits of a claim, or the applicability of defensé&sésley v.
City of Charlottesville464 F.3d 480, 483 (4th Cir. 2006) &tibn and internal quotation marks
omitted). In evaluating a Rule 12(b)(6) motitime Court must consider all well-pleaded
allegations in a complaint as true and must taesall factual allegations in the light most
favorable to the plaintifiSee Mylan Labs., Inc. v. Matkar F.3d 1130, 1134 (4th Cir.

1993). A Rule 12(b)(6) motion shoul granted “only if it is éar that no relief could be
granted under any set of facts that could be proved tensigith the allegations Swierkiewicz
v. Sorema N.A534 U.S. 506, 514 (2002).

Under limited exceptions, theo@rt may consider evidence outside the complaint without
converting a motion to dismiss to one for summary judgn@e¥.Goldfarb v. Mayor & City
Council of Baltimore791 F.3d 500, 508 (4th Cir. 2015).€de exceptions include documents

explicitly incorporated into the complaint as well as those submitted by the movant that are



integral to the complaint and the authenticity of which is not challenged by the plaBifs.
Phillips v. Pitt County Mem. Hos®b72 F.3d 176, 180 (4th Cir. 2009). Beyond these exceptions,
the Court would need to convert the motiorismiss into one for summary judgment to
consider any evidence outside the compl&et Biospherics, Inc. v. Forbes, Inc.
989 F. Supp. 748, 749 (D. Md. 1997). “Such conversiaisappropriate where the parties have
not had an opportunity for reasonable discovegyl’ du Pont de Nemours & Co. v. Kolon
Indus., Inc, 637 F.3d 435, 448 (4th Cir. 2011) (citiGgy v. Wall 761 F.2d 175, 178 (4th Cir.
1985)).
1. DISCUSSION
A. Count |: 42U.S.C. §1981

Section 1981 provides that “[apilersons within the jurisdidn of the United States shall
have the same right in every State and Territory to make and enforce contracts . . . as is enjoyed
by white citizens.” 42 U.S.C. § 1981. Sanchkeges that Whole Foodsolated § 1981 by
subjecting her to disparate&tment and a hostile workveronment based on her race.
Specifically, Sanchez alleges Whole Foods did seehuiring her to report to a Caucasian male
colleague, placing her on leave tmmplaints against another colleague, failing to investigate or
take corrective action after she reported beimgdsed by a subordinate, issuing her a baseless
final warning, and terminating héar disciplining a subordinate.

1. Disparate Treatment

Sanchez fails to establish a claim for disgie treatment because she does not provide
sufficient allegations to show, beyond mere spsoun, that she was trest differently because
of her race. Workplace race discriminatmaims under § 1981 apply the Title \MicDonnell

Douglasframework.See Lightner v. City of WilmingtoB45 F.3d 260, 263 (4th Cir. 2008). To



establish a prima facie casediéparate treatment under thiarfrework, a plaintiff must show

that: (1) she is a member of af@cted class; (2) she suffered an adverse employment action; (3)
her job performance was satisfargt, and (4) she received diffmt treatment from similarly

situated employees not in her protected cl@ss. Coleman v. Md. Court of Appe&26 F.3d

187, 190 (4th Cir. 2010).

However, to survive a motion to dismissaipliff “need not plead facts sufficient to
establish a prima facie case” ofdiimination under this framewor®/oods v. City of
Greensborp855 F.3d 639, 647-48 (4th Cir. 2017). Ratlagplaintiff must péad facts sufficient
to rise above the speculative level “to supptaasible claim,” therdgy allowing the court to
“draw the reasonable inference that the deéat is liable for the misconduct allegeldl”

Sanchez fails to show beyond “vague claims of differing treatment” that the alleged
conduct was based on her rat&ckson v. Marylandl71 F. Supp. 2d 532, 541 (D. Md. 2001).
To be sure, a plaintiff is not required to provide allegatmmparing her treatment to a
similarly situated white comparat@ee Bryant v. Aiken Reg’l Med. Ctrs., [riB33 F.3d 536,
545-46 (4th Cir. 2003). But, “wheeplaintiff attempts to rely on comparator evidence to
establish circumstances giving rise to an inieeeof unlawful discrinmation,” there must be
sufficient factual allegations dfiffering treatment to “nudg[e] [such] claims across the line from
conceivable to plausibleTwombly 550 U.S. at 570.

In McCleary-Evans v. MarylanBepartment of Transportatior780 F.3d 582, 585-86
(4th Cir. 2015), the African-American plaintéfleged she was not hired because, prior to
plaintiff's interview, the defendd “predetermined” to hire, and subsequently did hire, “two non-
Black candidates.” There, the Fourth Circuit dssed the plaintiff's allegations of disparate

treatment because, without any carpons, it left the court to “spgulate that the persons hired



were not better qualified, or did not perfornttbeduring their interviews, or were not better
suited based on experience and personality for the positideSleary-Evans v. Md. DQT/80
F.3d 582, 585-86 (4th Cir. 2015). More recentlg, Hourth Circuit upheld a claim of disparate
treatment because the plaintiff provided sufficient allegations of differing treatment by both
alleging that a study showed the racial disparitiecontracting by the defendant, which allowed
the court to infer discriminatory intent, and fypviding specific examples of the defendant’s
differential treatment of non-minority businesseee Wood<$55 F.3d at 648-49.

Sanchez alleges that Whole Foods, particulaglysupervisor Cartwright, discriminated
against her “because of her Hispanic ancestnyttégting her differently than the two Caucasian
managers. ECF No. 1-2 1 10, 16-17. Specifically,cgintends that her differing treatment took
the form of: being given a Caucasian superwsioo then placed her on administrative leave for
complaints made by her team members abauwibrkplace setup and a supervisor who reported
to Sanchez; being demoted from her kitchkepervisor role; havinger report of racial
harassment go ignored and uncorrected; being pezbtwu ask for a demotion; being disciplined
outside of the typical Whole Foods disciplingmpcess; and, finally, being terminated for
disciplining a subordinatéd. 11 7-13. Sanchez alleges thabpto these adverse employment
actions, her performance evaluations shosleslexceeded expectations and she had never
received a written reprimanttl. § 5. Whole Foods disputes Saezls claim that she was treated
differently than others because of her race, arguing that hertadlegare conclusory.ECF No.

9-1 at 12¢

3Whole Foods also argues that much of the alleged conduct, aside from the final written warnings and the termination,

does not constitute an adverse employment action. ECF No. 9-1 at 11. Even if Sanchez could establish that all the
alleged conduct constituted adverse employment actions, and it is unclear whether such a conclusion would be correct,
Sanchez’s claim still fails becauseestannot show she received difhg treatment based on her race.

4 Pin cites to documents filed on the Court’s electraifiitgf system (CM/ECF) refer to the page numbers generated

by that system.



Sanchez’s Complaint states that she “obsetivadMr. Cartwright treated her differently
than Caucasian employees because she is Latina” and that, by taking these actions against her,
Whole Foods treated her “differently thas @aucasian managers’d$ed on her Hispanic
ancestry.” ECF No. 1-2 {1 10, 17. Her factualgdteons as to the treatment of Caucasian
employees or managers, however, ends tidtizough her factual allegations as to her own
treatment are more detailed, her comparisorsandarly situated Caucasian employees are
lacking. Absent further factual developmehbwing comparisons of how similarly situated
employees received differing treatment or shaya pattern of discrimination—such as if the
Caucasian managers escaped discipline for makini¢agly bad managerial decisions or if they
were not put on administrative leave or demditedause of complaints by their team members—
the Court is left to speculaédout the alleged disparate treatté&anchez fails to allow the
Court to reasonably infer a difference in treatnatributable to race based discrimination and,
because only speculation can “fill the gaps in her compladCleary, 780 F.3d at 586,
Sanchez’s allegations are insuféint to state a claim of diszde treatment and her claim is
dismissed with prejudice.

2. Hostile Work Environment

Sanchez fails to state a claim for a hostitgk environment because, not only does she
fail to sufficiently allege that the alleged contlu@s based on race, she fails to allow for the
reasonable inference that such conduct surpasses the severe or ptmesiotd necessary to
establish such a claim.

A claim for hostile work environment baksen race exists “when the workplace is
permeated with discriminatory intimidation, ridiepyand insult that isufficiently severe or

pervasive to alter the condition of the vicsnemployment and create an abusive working



environment."Boyer-Liberto v. Fontainebleau Cor.86 F.3d 264, 276 (4th Cir. 2015) (quoting
Harris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993)). To establish a hostile work environment
claim under 8§ 1981, the plaintiff must show ttiare is “(1) unwelcome conduct; (2) that is
based on the plaintiff's [protect@tharacteristic]; (3) which is sufficiently severe or pervasive to
alter the plaintiff's conditions of employment anccreate an abusive work environment; and (4)
which is imputable to the employefGuessous v. Fairview Prop. Invs., LL&28 F.3d 208, 221
(4th Cir. 2016) (internal quotations omitted).

Courts often find evidence of race-based cohdinere direct racial epithets or clearly
discriminatory statements are ma8ee Ragland v. A.W. Indug009 U.S. Dist. LEXIS 71889,
*25-26 (D. Md. Aug 13, 2009) (collecting cases)cBuace-based comments are found to be
severe when they have a “threatening,” “degrading,” or “humiliating” char&uger-Libertq
F.3d at 280, and that do more than “giise to bruised owounded feelings,E.E.O.C. v.

Sunbelt Rentals, Inc521 F.3d 306, 315 (4th Cir. 2008). To be pervasive, such conduct must be
habitual; “simple teasing, off-hand commentsg &solated incidents (unless extremely serious)
will not amount to discriminatory changestire terms and conditions of employment.”

Faragher v. City of Boca Ratpb24 U.S. 775, 788 (1998) (interl citations and quotation

marks omitted). For example, the Fourth Circaiirid an isolated incident of racial harassment

to be “extremely serious” where the defendased the racial epithet “porch monkeBdyer-

Liberto, 786 F.3d at 280-81. Moreover, the allegedilembehavior must be both objectively and
subjectively hostile, such that eeasonable person,” addition to the plaintiff, would perceive

it as hostile or abusiv&ee Harris510 U.S. at 21. Finally, commis made by a supervisor
generally will be considered more severe ttltarse made by co-equals or subordind@eyer-

Liberto, 786 F.3d at 278.



Sanchez alleges Whole Foods subjected hatmstile work environment by requiring
her to report to a Caucasian male colleagwipd) her on leave for complaints made against
another colleague, refusing to investigate hporeof racial harassment or take corrective
action, undermining her authority, speaking toihex demeaning manner, issuing her a baseless
final warning, and terminating her for discipligi a subordinate. ECF No. 1-2 1 7, 8, 9, 10, 12;
ECF No. 14 at 12-13. Sanchez camds that this alleged race-based conduct constitutes a
continuing violation, thereby crosgj the severe or pervasiverlas a whole. ECF No. 14 at 11-
12. Whole Foods argues that none of the allegediuct can be characterized as race based and,
even so, none of it crosses thgtbar of severe or pervasi¥&CF NO. 9-1 at 6-7, 9. Here, the
vast majority of the alleged conduct was nagrearguably based on Séee’s race and, for the
minimal conduct that is, that conduct fails to te#we severe or pervasive threshold necessary to
create a hostile work environment.

First, the only conduct that is even argyahsed on race occurred when a Hispanic
female kitchen team member told Sanch@Ze don’t want you around here perra.” ECF No. 1-
2. Sanchez alleges that such a statemeatesbased conduct sufieit to support a hostile
work environment claim, as is Whole Foods’s sgiogat failure to investafe or take corrective
action, thereby undermimg her authorityld. Sanchez alleges perra means “bitch dog” in
Spanishijd., which on its own does not sound in raciahaus. Instead, this could more arguably
be a derogatory comment based on See, e.gColon v. Entl. Tech., Inc184 F. Supp. 2d
1210, 1218 (M.D. Fla. 2001) (finding that the ternefif@” is an insult based on plaintiff being

female). Therefore, Sanchez must be arguingitiethe act of uttering it in a foreign language,

5 Whole Foods does not contest that the alleged condisftesathe “unwelcome conduct” element. Whole Foods
does dispute whether the alleged conduct can be impuaibléhe employer, but th@ourt does not address this
argument because of the sufficient basigdiemissal on the second and third elements.

10



and less so the derogatory comment itself, egltes it conduct based on race. However, this
cannot be so, as it requires theact kind of speculation to fffithe gaps in her Complaint”
prohibited inMcCleary.780 F.3d at 586;e® alsoNang v. Metro. Life Ins. Ca334 F. Supp. 2d
853, 860 (D. Md. 2004) (dismissing hostile workveonment claim, finding no race-based
conduct, where Chinese-American plaintiff wallezh“bitch” in Chinese). For these reasons, the
“perra” comment and Whole Foods’s failure nwestigate or take corrective action does not
establish a basis for a hostile work environment claim.

So too for the remaining allegedly race-balsetavior. No part of the remaining conduct
is arguably based on race because, as disdusbove, Sanchez alleges she was treated
differently than her Caucasian colleagues bus flestablish sufficient comparators to prove
race-based discriminatory treatmenthie race-neutralonduct she allegeSeesupraSection
.A.1.

However, even assuming the alleged condwat based on race, Sanchez fails to show
that any alleged conduct risestbh@ level of severity or pervia@gness necessary to establish a
claim. First, as to the “perra” comment, givine dearth of other even arguably race-based
conduct, this comment was an “isolated inoilevhere a subordinate uttered an off-hand
comment towards her superiondacertainly does not rise the seriousness of the epithets
required to establish a claifor an isolated incidenSeeBoyer-Libertq 786 F.3d at 280.

Turning to the remaining conduct, whiSlanchez asserts constitutes a continuing
violation, Sanchez fails to offallegations of any habitualréatening or degrading conduct.
Instead, Sanchez relies on disciplinary eventamon in many workpkes. Although being
required to report to a Caucasian superyisemg suspended because her subordinates

complained about workplace conditions, being pressured to ask for a demotion after said

11



suspension, and being spoken to sharply by argispe during a disciplinary meeting before
being terminated may all have been subjectively demeaning or humiliating events for Sanchez,
they do not rise to the levef objectively outrageous, intolerable, or habitual harassment
required to establish a hostile work environtndaim, and thus are beyond the purview of
§ 1981. Therefore, Sanchez’s hostile work ssrwinent claim is dismissed with prejudice.
B. Count II: Breach of Contract®

Sanchez alleges that Whole Foods'’s progressive discipline policy, and her reliance
thereupon, created an implied contract and, byndato comply with the Policy, Whole Foods
breached the contract. ECF No. 1-2 { 22; ECF No. 14 at 13-14. In support of these claims,
Sanchez asserts that, during her employméhtWhole Foods, she accepted and relied on the
terms of the company’s Policld. § 21. This Policy required Wle Foods to issue verbal
counseling, a written reprimand, and a finalrning before terminating the employé&. |1 10,
20. Sanchez contends Whole Foods violatedehms of this policy when it placed her on
administrative leave without notice, issued adinal warning before any verbal or written
discipline, then terminated hed. 11 10-11, 13, 22. Additionally, Sanchez asserts a violation of
the terms requiring another female to be presér@n a male supervisor meets with a female
employee because she was called into a disciplinary meeting with two male supervisors and no
other female preserd.  10.

1. Court’s consideration of eglence beyond the Complaint

6 Although the dismissal of the § 1981 claim destroys the basis for § 1367 supplementatipmisgier the common

law breach of contract claim, the Court retains jurisdiction over this claim under § 1332 diversitytjoridgticause
Plaintiff is a citizen of Maryland, Defendant is a corporate citizen of Delaware and Texas, and the amount in
controversy exceeds $75,000.

12



Sanchez’s claim of breach of contradia® upon Whole Foods’s personnel policies as
“constitut[ing] a contract thas binding on Whole Foods,” ngly the company’s progressive
discipline policy. ECF No. 1-2 § 19. Whole Foadserts this policy is contained in the
employee handbook, the General Information G(i@G¢G”), which it attached to its Motion.
ECF No. 10.

Ordinarily, because the GIG is one that “givise to the legal rights asserted,” and is
therefore integral, the Court would be abletmsider it at the motion to dismiss stage.
Chesapeake Bay Found., Inc. v. Severstal Sparrows Point,1940~. Supp. 2d 602, 611 (D.
Md. 2011) (internal quotation and citation omittedpwever, because Sanchez challenges the
authenticity of the attached document—arguhmat there is no eviden it is the document she
received or relied upon, ECF N4 at 14-15—the Court cannot catey it without converting
the Motion to one for summary judgme8ee Zak v. Chelsea Therapeutics Int’l, LT&0 F.3d
597, 606-07 (4th Cir. 2015) (“Considerationaoflocument attached to a motion to dismiss
ordinarily is permitteadbnly when the document is integraldaad explicitly relied on in the
complaint, andvhen the plaintiffs do not cHahge the document’s authenticitgemphasis
added) (internal quotation marknd brackets omitted)). Suatneersion is inappropriate here
because Sanchez has not had the opportunitwéstigate the origin, veracity, or applicability
of the GIG. Lastly, although Whole Foosisbmitted additional documentation of the
authenticity of the GIG with its Reply—a doceant allegedly confirminganchez’s receipt of
the GIG in question, ECF No. 17-1 at 4—this doeschange the factdh Sanchez challenges
the document’s authenticity, and that issue apprly decided after she has the opportunity for

discovery.See Zak780 F.3d at 606. Therefore, the Courtstnevaluate the Motion to Dismiss
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Sanchez’s breach of contract claim without cdexsng the document attached to Whole Foods’s
Motion to Dismiss.

2. Analysis

“[A] breach of contract clains sufficiently pled when the pleader ‘alleges the existence
of a contractual obligation’ and a ‘material breach of that obligation’ by the opposing party.”
Yarn v. Hamburger Law Firm, LLLR014 U.S. Dist. LEXIS 88574, *8 (D. Md. 2014).
“Maryland law requires that a plaintiff allegingbeeach of contract ‘must of necessity allege
with certainty and definitene$acts showing a contractual oipition owed by the defendant to
the plaintiff and a breach tiiat obligation by defendant.Cinar v. Bank of Am., N.A2014
U.S. Dist. LEXIS 99905, *11-*12 (D. Md. 2014) (quotikglek v. J.P. Morgan Chase Bank,
N.A, 36 A.3d 399, 416 (Md. 2012)). A plaintiff is netquired to “attacla complete copy of a
contract to the complaint or provide specific laage of the contract, but rather, they need only
to provide enough information” to allow the defendant to respéacdh 2014 U.S. Dist. LEXIS
88574, *3.

Additionally, employment is presumed to &ewill in Maryland, meaning an employee
can be terminated at any time and without caBse. Towson Univ. v. Con&62 A.2d 941, 947
(Md. 2004). This presumption, however, carlercome where the employee shows the
employer put forth a policy that “limit[s] the gxioyer’s discretion to terminate an indefinite
employment” or “set[s] forth a required procedure for terminatiSedtt v. Merck & C0.497 F.
App’x 331, 334 (4th Cir. 2012) (quotirfstaggs v. Blue Cross of Md., Ind86 A.2d 798, 803
(Md. Ct. Spec. App. 1985)). To do so, “an emgleynust show both that the policy statement
limited the employer’s discretion to terminate g#mployment at will and that the employee

justifiably relied on that statementd. at 335 (emphasis in origat). Importantly, “Maryland
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courts have been clear that ‘an employer aayid contractual liability by any terms which
clearly and conspicuously diaim contractual intent.’1d. (quotingCastiglione v. Johns
Hopkins Hosp.517 A.2d 786, 793 (Md. Ct. Spec. App. 1986)).

Here, Sanchez asserts that Wholedas progressive discipline policgquiredher to
receive verbal counseling ancetha written reprimand prior tny final written warning. ECF
No. 1-2 1 10, 20. Only then, after receivingraafiwritten warning, could she be terminatiet.
Although she included no spécilanguage from the, allegedly mandatory, Policy, her
recounting of the Policy is definite and certamough to allow Whole Foods to be able to
respond.

Next, Sanchez says she accepted the tefrtigs Policy and even relied on the
progressive policy during the courseher employment with Whole Foodsd. § 21. This is
sufficient to show both acceptance and reliance tpainoffer, thereby creating a contractual
obligation.See Stagg#t86 A.2d at 803 (“[E]mployer policy dictives regarding aspects of the
employment relation become coattual obligations when, with knowledge of their existence,
employees start or continuewrk for the employer.”) (quotin®ahl v. Brunswick Corp.356
A.2d 221, 224 (Md. 1976)). Thus, as alleged widmole Foods terminated Sanchez without
providing verbal counseling or amtial written reprimand, instegdmping straight to a final
written warning then termination, it breachtee Policy and, therefore, the contract.

Lastly, the Complaint allegeno facts suggesting the Rglicontains a “clear and
conspicuous” disclaimer. Without that, Sanchéezgas sufficient facts to overcome the at-will

employment presumption and shows that glaisible Whole Foods had and breached their

”Whole Foods focuses its argument for dismis§dhis claim on facts outside the ComplaiteMot. Dismiss at
13-16, ECF No. 9-1; Reply in Supgt. 12-15, ECF No. 17. Because thai@@annot consider those faciee supra
Section II.B.1, it will notaddress those arguments.
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implied contract, in the form of the progressdiscipline policy, when it terminated her beyond
the terms of the Policy. For thisason, Whole Foods’s Motion Bismiss the breach of contract
claim is denied.
V. CONCLUSION
For the foregoing reasons, Defendant’s MotioDtemiss is granted in part and denied in

part. A separate Order shall issue.

Date: August 5, 2019 /sl

GEORGE J. HAZEL
United States District Judge
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