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UNITED STATESDISTRICT COURT
DISTRICT OF MARYLAND
STEVEN PENDERGRASS
Plaintiff,

V. Civil Action No.: TDC-19-1050
WEXFORD HEALTH SOURCHE, INC.,
CORIZON HEALTH, INC.and
DR. AMY GREENSIMMS,

Defendants

MEMORANDUM OPINION

Plaintiff Steven Pendergrass, an inmeterently confined atthe Maryland Correctional
Training Center (“MCTC") in Hagerstown, Maryland, has filed a civil rightsoacagainst
Defendants Wexford Health Source, IftWexford”) and Corizon Health, Inc(“Corizon”)
asserting &laim under 42 U.S.C. § 1983 for a violation of the Eighth and Fourteenth Amendments
to the United States Caitsition based othe allegedlenial of adequate medical care for an injury
to his left eye. Pending before the Court RegendantsMotion to Dismiss oAlternatively for
Summary JudgmenPendergrass’s Cross Motion for Summary Judgmemd Pendergrass’s
Motion to Add a Defendantwhich the Court construes asMotion to Amend the Complaint.
Upon review of the submittedaterials, theCourt finds that no hearing is necessa®geD. Md.
Local R. 105.6. For the reasons set forth below, Pendergrass’s Motion to Amend will be
GRANTED; Defendants’ Motionwill be GRANTED, and Pendergrass’s Cross Motion for

Summary Judgment wibe DENIED

Dockets.Justia.com


https://dockets.justia.com/docket/maryland/mddce/8:2019cv01050/450557/
https://docs.justia.com/cases/federal/district-courts/maryland/mddce/8:2019cv01050/450557/28/
https://dockets.justia.com/

BACKGROUND

On July 16, 2018,while an inmate at the Brockbridge Correctional Facility
(“Brockbridge”) in JessupMaryland,Pendergrass was attacked by several inmates while he was
asleep. During the assauendergrass was struck in the head with locks and stabbed in his face
and in the back of his necle suffered d'swollen and blood filled left eye” and lacerations to
his left cheekmultiple fingers on his left han@ndthe back ofhis neck Opp’n Mot. Dismiss
(“Opp’n”) Ex. 1 at 8 ECFNo. 17-2. After assessing Pendergragshe prison’s infirmarythe
attending nurse determined that his injuries requiespital care. Pendergrass was first sent to
Bon Secows Hospitain Baltimore, then tdshock trauma” athe Universityof Maryland Medical
System (“UMMS”). Oppn at 8 ECF No. 171. According to Pendergragse primary reason for
his transfer to shock trauma was the condition ofdiieye.

Pendergrass’s eye injury was initially diagnosed as traumatic optic neuropatthg wit
fracture of the left orbit.He was prescribe@yclopentolate, medical eyedrofisat dilate pupils,
for the treatment of his left eyd?endergrass assettat he was kept in shock trauma “for more
than one night andthatwhen releasghe wa given “a list of follev ups; which included medical
appointmentsat UMMS two and four weeks later. Id. By July 30, 2018 however,while
Pendergrass had impaired vision and a collapsed lungabdransferredrom Brockbridgeto
MCTC. In what Pendergrasgsharacterizes as “a breakdown in communication,” a regional
representative for Wexfondentto Brockbridge on July 3@ndlearnedthat Pendergrasgsd been
transferred to MCTC but did ntdke steps to esurethat he could keep his followup medical
appointments. Opp’n at 8.

On August 2, 2018 while still at MCTC,Pendergrass submitted a sick call request asking

that he receivéhe follow-up appointments at UMMS. On September 4, 2018, Pendergrass was



transferred to the Dorsey Run Correctional Facility (“DRGRJessupMaryland.On September
27, 2018, Pendergrass had a medical visit and was told that hereceile an eye @mination
soon. On October 18, 2018, Pendergrass was sent to UMMS for treatmitret lndbne fracture in
his cheek. The doctor treating his cheek suggested that he see an ophthalmologist as soon as
possible, but he wasot seen by such a specialist at UNMMhat day. On October 30, 2018,
Pendergrass was taken Jessup Correctional Institution (“JCIih Jessup, Marylanagnd
examined by Dr. Bolaji Onabajo, who observed that he was experiencing worsening visual acuity
in the left eye and blurry visionPendergrass waken referred to Dr. Ay GreeRSimms an
ophthalmologist, who provided an initial ophthalmology consultation with Pendergrass at JCI on
November 9, 2018.Pendergrastold her that he had poor vision in his righyte as a result of
fighting. He recounted the July 15 injury to his left eyl told Dr. Greefsimmsthat “he was
seen at UMMS and they told him his vision would not get better, and that it was a form of
glauwcoma.” GreenSimms Decl. | 4, Mot. Dismiss Ex. A, ECF No.-16 Dr. GreerSimms
determined thabut of hisleft eye Pendergrassould see fingercounting at seven feet awaghe
measured Pendergrass’s eye pressunichwasin the normal range for both eyeBr. Green
Simms noted that the “nerve which connects the eyeball to the”doaown as the “Dis¢ was
abnormal because it was “a little thinner than average and was an indicator thattitecpatd
have glaucoma.”Id. Her assessment was"history of trauma in both eyes and glaucoma
suspected.”ld. Shereferred Pendergrass to apt@metist to determine if his vision could be
improved through corrective lensdsl.

On December 7, 2018Dr. GreerSimms conducted another eye examination
Pendegrass. On this occasion, Pendergrass toldthat he was “legally blindin his right e,

had been stabbed in the left eye, and was suspected of having glaioinRismiss Ex. Al at



4, ECF No. 1&. A pressure test agarasultedn normalreadings Dr. GreerSimms performed

a test to determine if Pendergrass’s vision could be improved with glasses otivabiesses
which involved the patient looking through a pinhdiiethe patient sees bettdrough the pinhole,
corrective lenses may improtiee patient'svisual acuity. Pendergrass’s vision, however, did not
improve when looking through the pinhole.

Dr. GreenSimmsalsoexamined Pendergrass’s cornea with a “20D,1emkich led her to
diagnosePendergrass with “keratoconus progressive condition in which the cornea thins and
begins bulging into a corléke shape,” which thendeflects light as it enters the eye” amatises
distorted vision.” GreenSimms Decl. § 8. Dr. GreerSimms adwed Pendergrass to avoid
rubbing his eyes anceccommended that Pendergragst an optometristto receive ditting for
rigid gas permeable (“RGP”) lenses to treat the condition.

On January 1, 2019, Corizon replaced Wexford as the contract health care provider for the
Maryland prisons Dr. GreerSimms who isemployed bySummerfield Eye Associateshich
contractedwith both Wexford and Corizon to provide ophthalmology services to inmates
remained available to treat Pendergras3n February 1, 2019, Dr. Gre&mms again saw
Pendergrassvhoreported worsening visioespecially in his left eyePressure readings in both
eyes remained in the normal range. WHegadergrass had nget been fitted with RGP lenses
Dr. GreerSimms again recommended an optometry consultation for consideration of RGP lenses.
She noted that if the RGP lenses did not help, corneal transplant surgery should be considered.

When Dr. GreerSimms saw Pendergrass again on March 1, 2019 for a folow
appointment, hagainreportedthathis vision was worseningThe pressure in his eyegsmained
normal, and Pendergrass could see hand msttbree feet awagut of both eyes.Dr. Green

Simms observed tiny lines in his cornea known as “Vogt Striae,” a sign of keratodsraen



Simms Decl. § 11.Dr. GreenSimms gain referredPendergrasto Optometry foran RGP lens
fitting. Because reduction of swelling of the cornea can improve vision loss, Dr.-&reers
recommendedhat Pendergrass udduro saltwater eye drops to reduce surface swelling of the
cornea. She also planned to refer Pendergrass to UMMS for an evaluation.

One week lateron March 8, 2019, Dr. Gree®imms submitted a consationrequest for
Pendergrass to go to the UMMS cornea clinic for an evaluation and fitting for RGB. léDee
March 26, 2019, she submitted an additional coasatirequest for Pendergrass to be seen at the
Wilmer Eye Clinic at Johns Hopkingniversity for the same purposes. On April 5, 2019,
Pendergrass was takenthe Wilmer Eye Clinicfor an examination bpr. Meraf Amde Wolle
an ophthalmologist, to address #t®ratoconus ioth eyes.Pendergraswld Dr. Wolle that the
vision inhisright eye had been pofor 10years andhat he wasegally blind in that eye. He also
reported that after the 2018 assault, he had initially lost all vision in his leftheyehi$ vision
returned to a certain degree, but that it had gradualigenecdever since

During the examination, Dr. Wolle sesssed Pendergrass with “[o]pen angle with
borderline findings and low glaucoma risk in both eyes.” Mot. Dismiss Ex. A-1 at 10. As part of
that assessment, Dr. Wolle noted that Pendergrass had “large optic nervesgei@bRR (cup
to-disc ratig,” which may imply glaucoma but is not necessarily indicative of that condittbn.
GreenSimms Decl.  14. Pressure in both eyes was in the normal rABngél/olle performed a
Corneal Topography and Computerized Ophthalmic Imaging of the optic nelpethafyes and
diagnosedPendergrass witkeratoconus. Although notingat RGPlenses hadeen attempted
but had notyet improvedPendergrass’sision, Dr. Wolle maintainedthat RGP lenses should

correct the visual limitation caused by the keratoconudr. Wolle also recommended



Cyclopentolate eye drops for his left eye. In light of the history of trauma and visiomtoss,
Wolle also referred PendergrassNeuro-Ophthalmology for further evaluation.

On April 26, 2019 Dr. GreerSimms sawPendergrass forfallow-up visit relating tohis
keratoconusPendergrass reportdtat he had trieRGP contact lensebut they did not improve
his vision The pressure in his eyes remained norméah. accordancewith Dr. Wolle’s
recommendatiorDr. GreenrSimmssubmitted a consution request forlPendergrass to be seen
by Neurc-Ophthalmology atheWilmer Eye Clinic. Also on April 26, 2019, Pendergrass received
a new prescription for Cyclopentolate.

On May 31, 2019Dr. GreerSimms saw Permtgrasdor anotherfollow up examination.

At the time, Pendergrass had not yet had a N@yathalmology consultation. Pendergrass
reportedthat his eyesbecameirritated when he usedCyclopentolate so Dr. GreeRrSimms
discontinued the Cyclopentolat&his wasthe last time Dr. GreeS8imms saw Pendergrass.

On July 18, 2019, Pendergrass haNeuroOphthalmology consultation with Dr. Eric
Singman atlohns Hopkins. After examining Pendergrass, Dr. Singman diagnosed Pendergrass
with keratoconus and concluded that it was the main cause of his partial vision lossgDars
further concluded that Pendergrass had not suffered a traumatic optic neurdpatformally
discontinued Pendergrass’s Cyclopentolate prescription as unnecessary but continued the
recommadation to use Muro eye drops.

DISCUSSION

Motion to Amend

One day after Defendants filed their Motion, Pendergrass filed a Motion to Add BnGre
Simms as a Defendanwhich the Court construes as a Motion to Amend the Compladnparty

may amend its pleading once as a matter of course . . . 21 days after serviceafavepleading



or 21 days after service of a motion under Rule 12(b), (e), or (f), whichevetiés.eaFed. R.
Civ. P. 15(a)(1). Because Pendergrassi the Motion to Amend within 21 days after service of
DefendantsMotion and had not sought to amend the Complaint befow]l be granted. For
the reasons set forth below, however, Defendants’ Motion will be grantedasGoeerSimms.
. Dispositive Motions

In their Motion, Defendants seek dismissal under Federal Rules of Civildarece2(b)(6)
or summary judgment under Rule 56. Specifically, Defendants argue tRandgrgrass’s claim
against them is based solely on a theory of vicariouditialvhich is not applicable to alaim
under 42 U.S.C. 8 1983; (2) Defendants are entitledatifiedimmunity; (3) the medical records
and other evidence in the recostablish thaDefendants and Dr. Gre&imms did not act with
deliberate indifferece to a serious medical need in violation of the Eighth Amendment; and (4) to
the extent that Pendergrass has filed a medical negligence claim, he has reat gaisjplicable
exhaustion requirements under Maryland.lder his part, Pendergrass seeks summary judgment
in his favor.

A. Legal Standards

To defeat a motion to dismiss undrule 12(b)(6), the complaint must allege enough facts
to state a plausible claim for reliefAshcroft v. Igbgl 556 U.S. 662, 678 (2009). A claim is
plausible wha the facts pleaded allow “theowurt to draw the reasonable inference that the
defendant is liable for the misconduct allegeldi’ Although courts should construe pleadings of
selfrepresented litigants liberallfrickson v. Pardyss51 U.S. 89, 94 (2007), legal conclusions
or conclusory statements do not suffitgbal, 556 U.S. at 678. The Court must examine the

complaint as a whole, consider the factual allegations in the complaint ashttu=grestrue the



factual allegations in the light most favorable to the plain#fbright v. Oliver 510 U.S. 266,
268 (1994) Lambeth v. Bd. of Comm’rs of Davidsoty.C407 F.3d 266, 268 (4th Cir. 2005).

When deciding a motion to dismiss undRule 12(b)(6), the Court considers only the
complaint and any attached documetitgegralto the complaint. Sec'’y of State for Def.
Trimble Navigation Ltd.484 F.3d 700, 705 {d Cir. 2007). Rule 12(d) requires @urtsto treat
such a motion as a motion for summary judgme&here matters outside the pleadings are
considered and not excludeBed. R. Civ. P. 12(d)Before convertig a motion to dismiss to one
for summary judgment, courts must give tlemmoving party a reasonable opportunity to present
all the material that is pertinent to tmeotion” Id. “Reasonable opportunityhas two
requirements:(1) the nonmoving party usthave someoticethat the court is treating the Rule
12(b)(6) motion as a motion for summauggmentand (2) the nonmoving party must be afforded
“a reasonable opportunity faliscovery to obtain information essential to oppose the motion.
Gay v. Wall 761 F.2d 175, 17{@th Cir. 1985).

Here, the notice requirement has been satisfied by the tilbefgihdants’ Motion. To
show that a reasonable opportunity for discovery has not fffeetiesl,the nonmoving party must
file an affidavit or declaration under Rule 56(d) explaining Wiy specified reasons, it cannot
present facts essential to justify its oppositiofed. R. Civ. P56(d); see Harrods Ltd. v. Sixty
Internet Domain Name802 F.3d 214, 244-45 (4th Cir. 200Bendergrass has not asserted that
he needs additional discoveapd instead submits his own exhibits and seeks summary judgment
on his own behalf. Although he claims that certain medical recoais missing, hehas not
explainedwhy such records are necessary to resolve the pending mofibleCourttherefore
will construeDefendants’ Motion saMotion for Summary Judgmenb the extent it relies on the

submitted evidentiary materials



Under Federal Rule of CiviProcedure 56, the Court grants summary judgment if the
moving party demonstrates that there is no genuine issue as to any material fact, dred that t
moving party is entitled to judgment as a matter of |&ed. R. Civ. P. 56(aCelotex Corp. v.
Catrett 477 U.S. 317, 322 (1986)n assessinguch a mtion, the Court views the facts in the
light most favorable to the nonmoving partyith all justifiable inferencésdrawn in its favor.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986)The Court may rely only on facts
supported in the record, not simply assertions in the pleadBmgschat v. BaltRavens Football
Club, Inc, 346 F.3d 514, 522 (4th Cir. 2003 fact is“material if it “might affect theoutcome
of the suit under the governing ldwAnderson477 U.S. at 248A dispute of materidict is only
“genuine”if sufficient evidence favoring the nonmoving party exists for the triéacifto return
a verdict for that partyld.

B. Eighth Amendment

Pendergrass asserts that Defendants violated his rights under the Eighth arehffourte
Amendmentgo the United States Constitutibecause they did not provide adequate care for his
vision problems arising from the July 2018 assault. The Eighth Amemgdmbkich protects
prisoners from “cruel and unusual punishnsgnt).S. Const. amend. Vllprohibits “unnecessary
and wanton infliction of pain’against inmatessregg v. Georgig 428 U.S. 153, 173
(1976); Scintov. Stansberry 841 F.3d 219, 22%4th Cir. 2016). In order to state an Eighth
Amendment claim arising from inadequate medical care, a plaintiff must demonsatateeth
actionsor omission®f the defendantsxhibiteddeliberate indifference to a serious medical need.
SeeEstellev. Gamble 429U.S.97, 106(1976).Such eliberate indifference requires proof that,

objectively, the plaintiff was suffering from a serious medical need and that, theddjecthe
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defendants ereaware of the need for medical attention but failed eitthprovide it orto ensure
that the needed care was availaleelko v. Shreveb35 F.3d 225, 241 (4th Cir. 2008).

Objectively, the medical condition at issue must be seridlisdson v. McMillian 503
U.S. 1, 9 (1992). A medical condition is serious when it is “so obvious that even ersay p
would easily recognize the necessity for a doctor’s attentidkd, 535 F.3d at 241 (citation
omitted). As for the subjective component, “[a]n official is deliberately fiediht to an inmate’s
serious medical needs only when he or she subjectively knows of and disregards an exaessive ri
to inmate health or safety.Jackson v. Lightsey’75 F.3d 170, 178 (4th Cir. 2014) (quoting
Farmer v. Brennan511 U.S. 825, 837 (1994)). “[l]t is not enough that an offisfeduldhave
known of a risk; he or she must have had actual subjective knowledge of both the inmate’s serious
medical condition and the excessive risk posed by the official’s action or inackibn:[M]any
acts or omissions that would constitute medical malpractice will not rise teuél of deliberate
indifference.” Id. Thus, “[d]eliberate indifference is more than mere negligence, but less tean act
or omissions done for the very purpose of causing harm or with knowledge that harm will result.”
Scintqg 841 F.3dat 225 (internalalterations omitted). Under this standard, a mere disagreement
between an inmate and a physician over the appropriate level of care doeabiishemt Eighth
Amendment violation absent exceptional circumstantiesMoreover, if the requisite subjiee
knowledge is established, an official may avoid liabilityhé official “responded reasonably to
the risk, even if the harm ultimately was not avertegge-armer v. Brennan511 U.S. 825, 844
(1994).

1. Wexford and Corizon
Pendergrassontends that he received inadequate medical treatment for his left eye injury

that amounted to deliberate indiffereioa serious medical neeth particular, he complains that
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after the July 2018 injury, he had to waierthree months, untgéarlyNovember2018, to receive
specific treatment for hieft eye thathaddeteriorating vision.[ECF 171 at 4 Since Wexford
had the contract to provide medical care to Maryland inmates through the end of 2018, Pendergrass
argues that \&iford “clearly neglected to schedule follayss that were mandatory after [he] was
discharged from the hospital.Opp’'nat 3 He points to his hospitalization in shatkuma as
evidence that his condition was serious and the failure to send him back for-dipllow
appointmats after his discharge as evidence of deliberate indifference by Wexfmthbly,
MCTC acknowledged to Pendergrass, in a response to an administrative remedy procedure
complaint (“ARP”)appeal that the failure to provide specific treatment during that time period
was an erroand that he should have been provided with follgmcare within two to three weeks
of his injury. Opp’n Ex. 1 at 1Although Pendergrass’s August 2018 sick call request seeking
treatment for his eyalsodid not result in a condtation with an eye specialisyhere he was
transferred from MCTC to DRCF on September 4, 2018, it is not clear that DRCFamedic
personnel were aware of his serious eye condition until he reported it during alSs@én2018
medical visit. Then after an October 18, 2018 visit to UMMS for other injuries sustained in the
July 2018 assault during which a physician flagged his eye condition as requiring attieation
received an eye examination on October 30, 2018 and a consultation with an ophthalmologist on
November 9, 2018.

Wexford and Corizon argrivate corporatiogithat, at the time of the events in question,
had contractto provide health care to Maryland state prisondfstities sich asWexford and
Corizonmay be held liable und& 1983 only to the extent thiditey have a custom or policy that
causes a violation of the Constitutionlaws of the United States, such as a policy of deliberate

indifference to serious medical nee@®ee Austiv. Paramount Parks, Inc195 F.3d 715, 27-28
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(4th Cir. 1999);Monell v. Dept of Soc. Servs. of the City of New YotB6 U.S. 658690-91
(1978). Although the Court agrees with Pendergrass that Wexford did not act promptly in
addressing his serious condition, ahdt Pendergrass endured an overly lengthy time period
before he received eyspecific treatmentendergrass has nagsertedhat, and the record does
not support a findinghat a particularcustomor policy of either Wexford or Corizon resulted in a
violation of hisconstitutional rightsindeed, Pendergrass has characterized the failure to send him
to follow-up visitsat UMMS after the July 2018 incident as “a breakdown in communication,”
Opp’n at 8, resulting from his transfer from Brockbridge to Mditnediately following that
incident. Thedelay in treatment of Pendergrass’s eye condition also appears to be partiaity relat
to his second transfer, from MCTC to DRCF, in September 20b8s, whileWexford should
have addressed Pendergrass’s eye condition more promipdlse there is no evidence of a custom
and policy of unconstitutional treatment, Wexford and Corizon are entitled to dismidbal of
constitutional claims against them. The Court therefore need not address their remaining
arguments for dismissal.
2. Dr. Green-Simms

Dr. GreenSimms treated Pendgass’s eye condition from November 2018 to May 2019.
Pendergrass assert tishie did not provide him with “proper medication attentigdgpn at 11,
and that'nothing was being done” during the period when she was the primary medical provider
for his eye condition, Opp’n Ex. 12t AmongPendergrass’s speciftomplaints aboudr. Green
Simmsis the assertion that during his first visit terton November 9, 2018, she “was supposed
to look inmy medical records . . . so she would knbwas diagnosed with left optic traumatic
neurology,”’but she did not do scdOpp’nat 5 He further contendshatafter he told Dr. Green

Simmesthat he was qaposed to be sent to UMMS for follewp appointmentshe didhotfacilitate

12



those visits, and that she should have independently concluded that he needed such care and made
her own referrals. He asserts thating a visit on December 7, 2013, GreerSimms “acted as
if she did not want to séé’endergrass andid notactually conduct examinations of hinid.
Further, he alsalaims that Dr. GreeSimms misdiagnosed him with, and treated him for,
glaucomawhich hindered his ability to receive treatment for the trauma to his eye.

There can be no question that Pendergrass suffered frofnectively serious condition
that required medical treatment, specifically, the injury to his left eye. Tilernme,however,
does not support a finding that Dr. Gré&mms acted with deliberate indifference to that need.
Dr. GreenSimmswas first assigned to treat Pendergrass on November 9, 2018 and had additional
medical visits with Pendergrass on Decemh@018, February 1, 2019, and March 1, 2019. Over
the course of those visits, Dr. GreBimms examined Pendergrass, conducted tests such as
pressure testshe pinhole test, and the 20D len@aminationand diagnosed him with keratoconus.
She recommende@®GP lenses as treatménas well asMuro saltwater eyedropsWhen
Pendergrass’s condition worsened,March 52019 she requested a saoittationwith the Wilmer
Eye Center at Johns Hopkins University, which occurred on April 5, 2Qti&g which Dr. Wolle
reacled the same diagnosis of keratocoraisd recommended a Neu@phthalmology
consultation. Dr. GreeBimms requested that consultation after her next visit with Pendergrass
on April 26, 201%nd examined him again on May 31, 20Mhen the Neurd&phthalmology
consultation occurred in July 2019, the doctor reaffirmed Dr. GBe@mmss diagnosis of
keratoconus and concluded that the initial diagniosiuly 20180of traumatic optic neuropathy
was incorrect.

This course of treatment establishes that@eenSimms far from ignoring Pendergrass’s

medical needs;onducted multiple examinations aenhluation®of Pendergrassnade substantial
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efforts to identify the source of his vision issues, and proposed a course of treatmeatingoorisi
the RGP lenses. Contrary to Pendergrass’'s claim, Dr. Gr&mms diagnosed him with
keratoconus, not glaucoma, the same diagnosis reached by both Dr. Wolle and Dr. Singman.
Although Pendergrass argues that Dr. Gi&enms should have sent him gpecialistsearlier,
wherethose specialists reached the same diagnosis as Dr.-Siraars, he has not shown how
the failure to order earlier referrals was incorrect, much less deééberadifferent. In any event,
the fact that Pendergrass disagreed with Dr. GB#emms’s decisions on referrals and other
treatmentand his claims that her proposed treatment was ineffedties, not establish deliberate
indifference. See Scinto841 F.3d at 225."Deliberate indifference is a very high standaal
showng of mere negligence will not meet.it . [T]he Constitution is designed to deal with
deprivations of rights, not errors in judgment, even though such errors may have unfortunate
consequences.’Grayson v. Peedl95 F.3d 692, 6996 (4th Cir. 1999)see alsoJackson 775
F.3dat178 (describing the applicable standard as an “exacting” one). @ecthirebefore it, the
Court finds that the evidence does not support a finding that Dr. Sieens was deliberately
indifferent to Pendergrass’s medical needs.

C. Medical Malpractice

Where Pendergrass asserts, at various times, that Defendants acted wigierinégir
engaged in “medical malpractic&)pp’n at 6, the Court construes the Complaint as also asserting
a state law claim for negligence or medical malpractice. Such a claim, however, mayted asser
only if Pendergrassan demonstratehat he first presentedt to the MarylandHealth Care
Alternative Dispute Resolution OfficeseeMd. Code Ann.Cts & Jud.Proc.88 3-2A-10 (West
2011) Wilcox v.Orellano, 115 A.3d 621, 625 (Md. 2013gowlandv. Patterson882 F.2d 97, 99

(4th Cir. 1989) (holding that this requirement applies to medical malpractice clEthmfstate
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or federal court) Here, there is no basis to conclude that Pendergrass satisfied these requirements
Accordingly, Pendergrass’s state laegligence omedicalmalpractice claim must be dismissed.
CONCLUSION
For the foregoing reasons, Pendergrass’s Motion to Amend the Complaint will be
GRANTED, Defendants’Motion to Dismss orAlternatively for Summary Judgmentill be
GRANTED, and Pendergrass’s Motion for Summary Judgment will be DENIBDseparate

Order shall issue.

Date: August 6, 2020 /s/ Theodore D. Chuang
THEODORE D. CHUANG
United States District Judge
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