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INTHE UNITED STATESDISTRICT COURT
FORTHEDISTRICT OF MARYLAND
(SOUTHERNDIVISION)

Christopher R. Harvey,
Plaintiff,
V. Civil Case No.: GLS19-1573

Velasquez Contractor, Inc.,
etal,

Defendants.

(N N N N N N N N N N N N

MEMORANDUM OPINION

Pending before this Court, by the parties’ consent, are Motions for Syndogment
filed by Defendantdorge Galdamez (“GaldamezVelazquez Contractors, Incorporated (“VCI”),
Oscar Segovia and Arcides Segovia. Christopher R. Harvey (“Plaintiff”) Retendant
Progressive Classic Insurance Company (“Progregsilile’tl responses ioppositionthereto
Reply briefswere filed.The matter has been fully briefgd(ECF Nos. 42, 43, 44, 45, 46, 47, 48).
The Court findghatno hearing is necessargeelL ocd Rule 105.6. For the reasons set forth
below, both Motions for Summary Judgment &RANTED.
l. BACKGROUND

A. Factual Background

The following facts are undisputed. On the evening of April 16, 28t16pproximately
9:26 p.m, in Bladensburg, Md Plaintiff was involved in an accidenthen e was struck while
riding hismotorcycle. The other vehicle turned left in front of Plaintiff, and tkeas contact in
between both vehiclegECF No. 42-6 at ZHarvey Depsition, “Harvey Dep.” 17:10-1354:18

56:3). Plaintiff was on the way home from the DC Brau Brewery’s Fifth Anniverszarty.
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(Harvey Dep.,17:17-20) The other vehicle involved fled the scenklafvey Dep, 71:13).
Plaintiff does not know the identity of the driver of the other vehahd cannot provide a
description of the driver. (Harvey Dep., 62:9-10). Plaintiff did not see the othelglicense
plate. (d. 70:14-15 71). Plaintiff’s only description of the vehicle was that it wasldin color
and was a truck or an SUVd., 59:711; 7Q10-13 77:1217). Plaintiff was unable tadentify
any witnesses to the incident. (Harvey Dep. 42)1—

A police reporauthored by Officer T. Batesated tha# 2005 Nissan Truck with\airginia
license plateWWNJ679)swerved across the dividing linetagnoncoming traffic, hit Plaintiff on his
motorcycle, and fled the scene. The vehictes later identified aseingowned byDefendan¥/Cl.
(ECF No. 454, p.1).

Defendant Galdameestified that there were 2 sets of keys to the truck, andhé¢hiaad
been driving the truck for at least 1-1.5 months before the accident. (ECF Nos. 44vérs\tus
Interrogatories; 44-7 and 44-@aldamez Deposition, “Galdamez DgpVCl allowed Gal&mez
to use the truck to drive between VCI’s facilitydatihe apartmeftvA Apartment”) Galdamez
stayed in while working for VCI. (ECF No. 44-6 at 12, Velasquez Deposition, ‘YetasDep.”
22:5-16).

Two days after the acciderdn April 18, 2016Galdamezeported the truck stolen. (ECF
No. 444 at 4 Velasquez Interrogatory “Velasquez Interrog.” No. 22). The truck waseeed on
April 19, 2016 within a mile of th# A Apartment (Velasquez Interrog. No. 22)he vehicle had
damageon either the rightrdeft side. (Galdamez Dep., pages3).

VCI maintainedthe VA Apartmento accommodatis out-of-townworkers. (Velasquez

Interog. No. 17).0Oscar Segovia and Arcides Segovigh€ Segovia Brothers™ccupiedsaid

1 At 9:50 p.m., uporarrival to the hospital, a blood specimen was obtainettasted with the results providing a
.089% blood ethyl alcoholconcentration. (ECF No-542t -2, Yale H. Caplan Reportdated 12/18/19).
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apartmentat some point duringheir employmenwith VCI, but neithermet Galdamezbefore
January 2020(ECF No. 43 at 1Q Arcides Segovia DepositionAfcides Segovia Dep13:12—
20; ECF No. 43t0 at 10,0scar Segovia Depositio®scar Segovia Depl1:13-22)?

B. Procedural Background

Plaintiff filed his Complaint orApril 15, 2019, suingGaldamez, the Segovia Brothers,
VCI, andProgressivdor damagestemmingfrom the April 16, 2016 accident. (ECF N®-2). In
Count OnePlaintiff alleges neglience against Galdamandthe Segovia Brothersamelythat
Galdame and/orone or botlSegovia brothers are directly liable as operatbth® vehiclethat
struck him. Relatedly, Plaintiff claims tha¥Cl is vicariously liableasowner of the truck that
allegedly struckhim. (Id. at 7).In Count Wwo, Plaintiff alleges negligence against VCI, putting
forth an alternative theory that VCI’'s motor vehicle was operated by an unknown ssgeant,
and/or employee at the time of theigent. (Id. at 1613). In Count Tree, Plaintiff alleges
negligent hiring and supervision by VQlamely by allowing Galdamez, Arcides Segovia,aDsc
Segovia,andbr an unknown agent to operate the truck in an unsafe maftcheat 13-14).In
Count FourPlaintiff sues his insurance compaRypgresse, for negligencePlaintiff contends,
alternatively that he was struck by a phantom vehicle, and his uninsured motorist giodiaid
reimburse him for damages sustainéd. at 1517).

On May 27, 2020, Defendant Galdamez filed a Motion for Summary Judg@et.No.
42). On June 11, 2020, Plaintiff filed a response opposing Galdamez’'s MotidBufomary

Judgment. (ECF No. 44). Plaintiff did not file a response to the summagyn@rt moion filed

2The distance between VCI's faciligt14101 Parke Long Court, Chantilly, VAnd the apartment VCI kept for its
workers ab612 Woodmere Drive, Centreville, V& about four miles. Both locations are more than thirigs from
the site of the accident in BladensbukgD. Galdamez was not permitted to use the car for anythingrdban
travelling between the apartment and the facility. (B@F 431 at 13).



by the Segovia brothers and VGDn May 28, 2020, the Segovia brothers and VCI jointly filed a
Motion for Summary JudgmentECF No.43). On June 12, 2020, Progressive filecsiagle
response opposing both Motions for Summary Judgment. (ECE3YoOn July 16, 2020, the
Segovia brothers and VCI filedj@nt reply toProgressive’s opposition. (ECF No. 46). On June
19, 2020, Galdamez filegbply briefsto oppositions filed by Progressiaad Plaintiff(ECF Ncs.
47, 48).
. STANDARD OF REVIEW

Motions for summary judgment shall be granted only if there are no gensires ias to
any material fact, such that the moving party is entitled to judgment as a mattavofked. R.
Civ. P.56(a);Anderson v. Liberty Lobby, Inct77 U.S. 242, 250 (1988} dotex Corp. v. Catreft
477 U.S. 317, 322 (1986). The moving party bears the burden of showing that there is no genuine
issue as to anmaterial faict.Fed. R. Civ. P56(a);Pulliam Inv. Co. v. Cameo Propertje®10 F.2d
1282, 1286 (4th Cir. 1987) (intedneitation omitted. The burden can be satisfied through the
submission of discovery materiaBarwick v. Celotex Corp736 F.2d 946, 958 (4tir. 1984)

The Court must construe the facts and documentary materials submittesl gmrties in
the light most favorable to the party opposing the motasson v. N.Y. Magazine, In601 U.S.
495, 520 (1991) (citindAnderson 477 U.S. at 255). However, if a parseeking summary
judgment demonstrates that the fioaving party has no admissible evidence to support its case,
the burden shifts to the nanoving party. The nonmoving party cannot simply cast “metaphysical
doubt” on the material facts, but rather must provide specific faotemisrating a genuine issue
for trial of materialfact. Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Coffg5 U.S. 574,
587 (1986) (citing~ed. R. Civ. P56(e)) A mere scintilla of evidence is insufficient to create an

issue of material factSee Barwick 736 F.2d at 95&%9 (citing Seago 42 F.R.D. at 632).



Moreover, although “a court must draw all reasonable inferencegandfthe noAmoving party
when ruling on a summary judgment motion, that paudy not create ayenuine issue of material
fact through mere speculation, or building one inference upon anotWiakin v. Baxter
Healthcare Corp.107 F.Supp.2d 669, 671 (D.Md.19@9%ng Anderson 477 U.S. at 255, 106
S.Ct. 2505emphasis addepgfiRunnebaum v. NatioBark, 123 F.3d 156, 163 (4th CifL.997)
Sylvia Dev. Corp. v. Calvert Cntyl8 F.3d 810, 817-18 (4th Cir. 1995).

Finally, to“be entitled to consideration on summary judgment, the evidence suppheting t
facts set forth by the parties must be such as woulttlimessible in evidencé€. Casey v. Geek
Squad Subsidiary Best Buy Stores, L8823 F.Supp.2d 334349 (D. Md. 2011)(emphiss
supplied); se alsoFed.R.Civ.P. 56(¢2); Mitchell v. Data Gen. Corp12 F.3d 1310, 131836
(4th Cir. 1993) (“The summary judgment inquiry thus scrutinizes the plaintiff'stoagetermine
whether the plaintiff has proffered sufficient proof in the fornadrnissible evidence that could
carry the burden of proof in his claim at trialéinphasis supplied).

Hearsay evidence is insufficient to defeat a summary judgment midicks v. Ferreyra
396 F.Supp.3d. 56579(D. Md. 2019) see alsdeWitt v. Clean Harbors Envtl. Servs., InCase
No. RDB 161705, 2017 WL 3116609, at *6 (D. Md. July 21, 2017)(“conclusory and hearsay
evidence does not provide support sufficient to defeat a summary judgmemm’jnoti
(1. ANALYSIS

To establish a cause ofteon for negligence in Maryland, a plaintiff must prove four
elements: (1) defendant was under a duty to protect the gldnotih injury; (2) the defendant
breached that duty; (3) the plaintiff suffered actual loss amyinjand (4) the loss or injury
proximately resulted from the defendant’s breach of the ds#g Todd v. Mass Transit Admin.

373 Md. 149, 155 (2003) (internal quotations and citations omitted). Negligenceatiee redrm



and must be decided on the facts of each particular c@Bearily, it is a question of fact to be
determined by the jurySee Fowler v. Smitt240 Md. 240, 246 (1965).

For an employer to becariously liable for the actions of an employgeMaryland one
or more of the following criteria must be met: (1) ¢neployee hathe actual or apparent authority
of the employer(2) the actiorwaswithin the scope of his employmerr (3) the employer ratiéd
the action with the knowledge of all the material faseeDhanraj v. Potomac Elec. Power Co
305 Md. 623627 (1986).

A. Galdamez'sMotion for Summary Judgment

In support of his summary judgment motion, Defendant Galdaveathat: (1) he was
not the driver of the other vehicle involved in the accid&)tthat the Nissan Truck was stolen
sometime after Galdamez parked the car outsidbedpartment on Friday April 15, 201é&nd
before the time of the acciderind(3) that Plaintiff has failed to establishatthere is admissible
evidence connectinGaldamez and/or the Nissan Truck to the accidRather, Plaintiff relies
upona police report that contains inadmissible heara¢F No. 422 at 3-8 ECF No. 471 at
2-14; ECF No. 48- at 2-8).

In support,Defendant Galdamez submitted a sworn affidatatisg that he was not
operatinganymotor vehicleinvolved in the accident with Plaintiff in Bladensburg, MD on April
16, 2016 (ECF No.42-7 at 1-2, Galdamez Afidavit{ 5). Galdametestified at his depositidimat
when he woke up between 11:00 am and 1:00 pm on April 16. 2016, the truck was not where he
parked it on the night of April 15, 201@aldamez Deposition “Galdamez Dep.” 25:29, 26:1—
4). Galdamezstated that helid not immediately report the car stoleecause it had beeawed
twice from that same spotor not having a parking stickerld( 26:12-15). After speaking to

multiple towing companies and his supervisors, Galdastatzd that heeported the car missing



two days lateon April 18, 2016.Ifl. 27:15-18). The car was ultimately found within a mile of
the apartmenthe next day(ld. 29:2—-4).

Galdamez contends that there is unrefuted evidiératéhe was not the driver who struck
Plaintiff. Galdamez avers thBtaintiff did not and cannot idefyihim as the drivemor is there
any witness testimony identifying him as the driyfECF Na. 42, 481). GaldameZurtherargues
that the only piece of evidence connecting 2005 Nissarwith the accidenis inadmissibleat
trial. In particular, thdicense platenumberof the 2005 Nissan that potentially links him to the
accidentis mentioned in a police report authored by Offi€errell Bates. Officer Bates told a
private investigator that he believes that thenkee plate identification came froam unknown
eyewitness who refused to identify himself at the scéribe accident.3eeECF No. 454 at 1-

2, “Investigative Report”; Harvey Dep. 7321, 72:17). According to Galdamez,his
information is inadmissible hearsg£CF No. 422 at 48; ECFNo. 4741 at 2-14; ECF No. 48-1
at 2-8). To support his argument, Defendant Galdamez relies principally orsdeedBerkins
v. Intl Paper Co, 936, F.3d 196 (4th Cir. 2018phdBrocious v. United States Steel Cor29
F.Supp.3d 820. Md. 2019)3

1. Plaintiffs Opposition

In opposing Galdamez’s summary judgment motion, Plaintiff contends thaeaitecfacts
from which a jury could reasonably infer that Galdamez was driving theleyghat struckhim.
(ECF No. 44, “Plaintiff’'s Opposition”). In pacular: (1) thevehicle that hit him was a truck or

SUV that was dark colored; (Harvey Dep, 59%11; 70:1670:13; 77:1277:17); (2) on the date

3 InPerkins the court held thatmon-moving party must set forth specific facts showing the@e genuine issue for
trial when the moving party properly submits a motiorstommary judgment. 936 F.3d at 206Bhocious a district
court held that angvidence advanceda/ a nonmovingparty to avoid summary judgment must be admissible at trial.
429 F.Supp.3d at 86.



of the accident, Defendant VCI ownedray 2005 truck with VA license plate number WNJG795
(3) the truckhat hit Plaintiff “would have presumably sustained property dantagessfront end
where that impact occurredPlaintiff’s Oppositionat 7-9), and there is evidence that the Nissan
sustained fronend damagéGaldamez’'s Answeto Interrogatories 224); (4) the 2005 Nissan
Truckwas missing at some point after Galdamez parkaddide of the VA ApartmeiiGaldamez
Dep. 22:223:5; 27:1028:2; Galdamez’'s Answer to Interrogatory 2%); Galdamez had one of a
limited number of kys to the vehicleso a jury couldeasonably infer that Galdamez was driving
the truck that hit Plaintiff Rlaintiff's Opposition, p. 8§)and (6) a reasonable trier of fact could
conclude that because the truck was found within a mile of the apartnadasin@@zcould have
parked it there after the accidemd walked home to make it appear as though the catolas s
(Plainitiff's Opposition, pp. ). Plaintiff relies principally on the case Olverstreet v. Kentucky
Life Ins. Co, 950 F.2d 931 (4th Cir. 1991).
2. Progressive’s Opposition

In opposing Galdamez’s summary judgment motion, Progressive averSdliamez
“presented multipleeconflicting statementkis deposition with evidence that could lead a jury to
in fact infer he vas driving the vehicle that strudke Plaintiff.” (sic) (ECF No. 451 at 24).
Specifically, Progressivecites to Galdamez’s deposition transcript and his statemendsitab
(awhere resided at the time of the inciddbyywhether he recalled the namdshis roommates;
and (c)whether haecalled the name of his supervisor the name of the person wigave him
the keys to the 2005 Nissan truck. (ECF Nol14%.2).Next, Progressive cites tdaldamez’s
deposition testimony, arguingl) Galdamezvas na credible when he said that he did not notice
thatthe truck was missing until Saturday, nor was his reason fannatdiately reporting it stolen
believable; (2) that Galdamez confirmed that thekrwas recovered .5 mile to 1 mile from the

VA Apartmert, and that it had damage. According to Progressive, then, his “vague, evasive, and
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unreliable testimony,” combined witthe vehicle’s damage and the location of the vehicle’s
recovery, “from a public policy perspective, giving verbal denials withiear-cut details and/or
facts to support [his] version of events does not rise to the level of no genspugedif facts.”
(Id., p. 4).% Progressive relies principally on the casesobtt v. Harris 550 U.S. 372 (2007) to
support its argumerthat all reasonable inferences must be drawn in Pigess favor.(ECF
No. 451 at 1).
3. Analysis

As a preliminary matter, because Galdamez hasagfferidence that he was not the driver,
Plaintiff and/or Progressive, as the rooving parties, mudtrstput forth evidence that Galdamez
is the driver of the vehiclthat struckHarvey. This is a key prerequisite to Galdamez being found
negligent.In reviewing the evidence before the Couhere is no admissible evidence that
Galdamez was the driver tife vehicle that struck Harveylaintiff did not identifyGaldameas
the driver, nor is there any witness testimony that Galdametheasiver.Galdamez’s testimony
Is unrefutegneither Plaintiff nor Progressive has offered dimgct evidence esthdhing that he
was the driver.

In addition, neither Plaintiff nor Progressive has offered any adieissvidence that the
2005 Nissan Truck was the vehicle involved in the incident.

The law and Federal Rules of Civil Procedure make diedievidencesupporting the facts
set forth by thePlaintiff to defeat a summary judgment challemgest beadmissible at trial.
Casey supra at 349 (emphasis supplied);es also Fed.R.Civ.P. 56(¢2). Fed. R. Evid. 802

prohibits the use of hearsay evidence at trial. Fed vid. BO1(c) defines hearsay as a statement

4 Defendant Progressive also argued that: (1) Galdavasin possession of the truck atthe time of the acgi@@nt
Galdamez testified that the truck had damage consistdnthvé accident. (ECF No. 4B pp.24). The Court has
reviewed the transcript pages cited by Progressie] | do not find them consistent with Progressive’su argnt.
Thus, the Court declines to construe these facts inéssige’s favor.
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that: (1) the declarant does not make while testifying at the cuni@rdrthearing; and (2) a party
offers to prove the truth of the matter asserin the statementhe statements in the report about
the license plate and the involvement of the Nissaneaesay.

The only way that a reasonable juror would hear about this evidence is ifatisayhe
statements in the police report were admittettiak or if Officer Bates were allowed to offer
hearsay testimonyA reasonable jury cannot consider hearsay evideee.Hickssupra.Even
assuming that the police report is a business retioede must still be a separate exception to the
hearsay rle& or a norhearsay purpose to the statemeastained thereinrSeeFed.R.Evid. 805
see also Diggs & Allen v. Stat213 Md. App. 28, 745 (2013)aff'd on other grounds440 Md.
643 (2014).No such exception or purpose applies here. The evidence before this Court is that
Officer Bates has no recollection of how he obtained the liceate pimberOfficer Bates stated
to the investigator who wrote the report has no recollection of how lagedtthe license plate
number, nor did he know the names of any withesses to the accidefspddalated that the
[license plate number] came from someone at theesoé the accident who refused to identify
[himself/herself].” ECF No. 45-4. This inadnissible hearsay is insufficient to defeat summary
judgmentSee Hickssupraat579.

The cases relied upon by Progressive and Plai@tiférstreetandScotf are inapposite. In
Overstreet,the lower court was faced with different factual versias to whether an insurance
company owed a dutyto a potential policy beneficiary to inform her of fachsgudrto her claim.
The Fourth Circuit found thahere wasredibleevidence from both parties, such that the-non
moving party waentitled"to have the iedibility of his evidence as forecast assurhadd to be
“given the benefit of all favorable legadferences. 950 F.3d at 98. This case is factually

distinguishable, as no admissible evidence ddtsto support Plaintiff’'s or Progressive’s trg.
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In Scott there weréwo conflicting stories before the courts below about whether a policesroffic
used excessive forde violate an individual'scivil rightsduring a car chasdn reversing the
lower court’s decision denying summary judgment to the padtfeer, the Supreme Court
highlighted the existence of @deotapethat reportedly depicted the eveni$ere was no
challenge to the authenticity of the videotape, nor that “[what it depictedrédférom what
actually happened350 U.S. at 39. The Supreme Coutteld that'when opposing parties tell two
different stories, one of which is blatantly contradicted by therdecso that no reasonable jury
could believe it, a court should not adopt that version of the fagisfposes of ruling on a motion
for summary judgmerit 550 U.S. at 80. The instant case is factually distinguishable because
there is no admissiblevidence on the identity of the driver.

Without a genuine dispute of material fact, there is no question for a jdgcite about
whether Galdamegtruck Plaintiff, and whether feaved Plaintiff a duty of carevhich he failed
to exercise Accordingly,summary judgment is appropriate as to Galdamez.

B. Arcides Segovia, Oscar Seqgovia, and VQbintMotion for Summary Judgment

In their Summary Judgment MotioArcides Segovia, Oscar Segovia, andl aver that:
(1) Plaintiff failed to present any admissible evidence identifyingridter vehiclethat struck the
him; and (2) Arcides and Oscar Sergovia were not the driversyohator vehicle involved in the
accident.(ECF No. 431 at ~18; ECF No0.46 2-7). Theyemphasize thaDscarand Arcides
Segovia both deed any involvement in the April 16, 2016 accidensworn statementgOscar
Segovia Dep. 12:35, Arcides Segovia Dep. 15:B). In addition, theyassert that @th Arcides
Segovia and Oscar Segowmved intovVCl’s apartment after the accident, were never roommates
with Galdamez, and deny ever having met Galdameszeeing him befor&aldamez’s January

2020 deposition.HECF No. 431 at 89; Arcides Segovia Dep. 13:420, Ogar Segovia Dep.
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11:13-22).Moreover, there are no witnesses that identified OmgdrArcides Segovia as being
involved in the accident.

Defendant VCladmits to giving Galdamez possession of the 2005 Nissan truck. (ECF
No. 431, Exh. E)Galdamez wadlawed to use the truck to drive himself andworkers to/from
work, which was approximately 8miles from the VA Apartmenfld.). However, they aver that
Harvey did not identify either of the Segovasthedrivers Furthermore, tere isnothing beyod
the inadmissible hearsay evidence within the police report conneébgingyCl’s vehicle to the
accident(ECF No. 43 at 3-12). Regarding the vicarious liability count of the complaint, VCI
argues that even ithe2005 Nissan Truckvas involved in théruck, VCI cannot be held liable.
This isbecause thre was no evidence that the driver was acting within the scope of employment
or that VCI ratified the driver's conduct or received benefitnfirat. (ECF No. 43l,at 13-18).
The Defendantsely principally onMotor Clubof America Insurance Co. v. Hanifi45 F.3d 170
(4th Cir. 1988y

1. Plaintiffs Lack of Opposition and Progressive’s Opposition

Plaintiff Harvey did not respond to the summary judgment motion filed by Defendants
VCI, Oscar and Arcides Segovia.

In opposing Galdamez’s summary judgment motion, Progressive contendisetteats
evidence that Segovia brothers lied about their living arrangements in tpesittbns, and that a
reasonablgury could find that they were living ithe apartment at the time of the accid¢BCF

No. 451 at 4-5). “If they were[living] in the apartment dthetime of the accident] Progressive

5 In Motor Club, in opposition to the summary judgment motion, the msae company introduced a police report
that contained the license plate number of the vehiclesthack the plaintiff. Because the defendants had rafjich
that police report in their mons for summary judgment, the Fourth Circuit foundthay had waived any hearsay
objection. 145 F.3d at 175. In addition, that policeoregontained specific information about the idergitié the
witnesses to the accident and descriptions of gidcles involvedld. at 172
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reasons, “theywWould havé had access to VCI’s vehicleld. Progressive also argues that VCI
could be found vicariously liable as the owner of the vehicle. (ECF Nb.a4%-7). Progressive
asserts that VCI gave the keys to Galdafmath little to no discussion as to what the vehicle
could or could not be used for.” (ECF No. 45-1 atiG)essence, Progressive says that there are
facts in dispute. Progressive relies on the caS¢atéFarm Mut. Auto.Ins. Co.v. Martin Marietta
Corp., 105Md. App. 1, 8-9 (1995§. Regardinghepolice report, Progressive contends:

As to the police report, the police officer's deposition in thisecas

was not taken so therefore it impossible at this time to saylgxac

what of his testimony wouldonstitute as potential “hearsay”.
(ECF No. 451 at 7).

As this Court articulated previously, theo truly material factgotentially in disputare
the identity of the vehicle involved in the accident and the ideotithat vehicle’s driveNeither
Plaintiff nor Progressive has put forth any evidence to rebut the sworn stateshefricides
Segovia and Oscar Segovia that neither drove the vehicle that sheiédaintiff. Assuming,
arguendo that Oscar and Arcides Segovia gave conflictiagesnentsvhen they were deposed
about their residencat the time of the incident, it is onifythis Court were permihearsayto be
introduced taa jury that the factfindewould even learn of the 2005 Nisaan, and by extension,
learn about the Segovias. Progressive’s attempt to use tbé-coirt statement to prove the truth
of the matter assertedthat VCI’s vehicle was involved in the acciderdnd, by extension, that
the jury should hear about the Segovias’ conflicting testimony about their resigeraytrary to
Fed.R.Civ.P. 56(c), the Federal Rules of Evidence, and th&ksidicks supra 396 F.Supp.3d.

at 579;DeWitt supra 2017 WL 3116609, at *6.

6 In StateFarm, thecourtopinedthatanoperator of a motorvehicle can be presumed to drive lit thie permission
of the owner105Md. App.at8-9.
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Without the inadmissible hearsay evidence contained within the police rdpod, is
nothing b link VCI's vehicle to the accidenrogressivargles, unpersuasivelyhat without the
Officer Bates’ deposition, there is no way to determine what portions of the report constitute
hearsayHowever, i is insufficient to claim that because a depositios nat taken, there exists a
genuine dispute of material fact becaBsegressive cannot speculate on what Officer Brabesk
say.See Mishkinsupra 107 F.Supp.2d at 671 (nomeving party‘may notcreate a genuine issue
of material fact through mere speculation. . . .) (cithmglerson477 U.S. at 256

Plaintiff hadampleopportunity in discovery to produce admissible evidence establishing
a genuine dispute of material fact as to the idiestof tie driver and the car, but failed to do so.
Without a genuine dispute of material fact, there is no question for a jugcitbedabout whether
Arcides Segovia, Oscar Segovia, or VCI owed Plaintiff a dutyuef,cor whether VCI should be
held vicariouslyliable. Accordingly, cefendans Arcides Segovia, Oscar Segovia, and VCI are all
entitled to Summary Judgment
IV. CONCLUSION

For the foregoing reasons, Defend&@udldamez’sMotion for Summary Judgment is
GRANTED (ECF No. 42).In addition, the summary judgment motion filed ®g-Defendarg
Arcides Segovia, Oscar Segovia, afdl is alsoGRANTED (ECF No. 8).

Accordingly, the counts against Defendants Galdavetasquez Contractors, Oscar
Segovia and, Arcides Segovia &ESMISSED.

A separaté©rder will follow.

Dated: September 212020 /sl
The Honorable Gina L. Simms
United States Magistrate Judge
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