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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

KERNELL WILLIAMS, *
Plaintiff *
V. * Civil Action No. DKC-19-1677
WARDEN FRANK B. BISHOP, *

ACTING LT. DAVID BARNHART,
RICHARD RODERICK, Corectional Case  *
Management ManageJASON McMAHAN,
Correctional Case Manageniespecialist Il *

Defendants *

*k%
MEMORANDUM OPINION

Pending and ready for resolution is a motion to dismiss or in the alternative for summary
judgment filed by Defendants Wdan Frank B. Bishop, LieutenaDavid Barnhart, Richard
Roderick, Correctional Case Magement Manager, and dasMcMahan, Correctional Case
Management Specialist Il. The issues have leefied, and the court now rules, no hearing is
necessary. Local Rule 105.6. For the followiegsons, Defendants’ motion will be granted.
l. Background

A. Allegations in the Verified Complaint!

Plaintiff Kernell Williams arrived at North Branch Coct®nal Institution (“NBCI”) on

September 13, 2011, as a Maximum Security Léwemate, and was placed on a disciplinary

segregation tier to finish serving a disanalily segregation sentm imposed at another

1 “A] verified complaint is the equivalemtf an opposing affidavit for summary judgment
purposes, when the allegations contaitiextein are based on personal knowledg&/illiams v.
Griffin, 952 F.2d 820, 823 (4th Cir.1991)(quotibgvis v. Zahradnick600 F.2d 458, 459-60 (4th
Cir. 1979). With his opposition, Plaintiff provideke declaration of a fellow inmate. Plaintiff
did not provide his own demlation with his opposition.
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correctional facility. After he completed thesdiplinary sentence in 2012, he was placed in the
Behavioral Management Prograrand assigned to Housing Unit ("HU”) #2, B-Tier, as a
Maximum Security Level | inmateComplaint, ECF No. 1 at 4.

On June 1, 2016, there was a fight among the tiesnan the tier. Plaintiff maintains that
he was not involved in the fighting. He was gaestioned by the responding officers or charged
with an infraction for participating in the disturbandd. at 4. Defendants acknowledge there is
no evidence that Plaintiff participated in that fight, which involved the use of homemade weapons
and resulted in life threatening injury to twarates. Declaration of David Barnhart, ECF No.
13-4 at 2 § 7; ECF No. 13-7 a{ghotographs of weapons).

Correctional officers searched PlaintifEsll on June 2, 2016, where they discovered that
a piece of metal was missing from his footlockenr, they were unable to determine whether the
metal was missing before Plaintiff was assignethtocell. BarnharDecl., ECF No. 13-4 at 2
117, 8.

Lt. Barnhart recommended piag Plaintiff on administrative segregation and increasing
his security classification to Maximum SeityrLevel 1. Correctional Case Management
Manager Roderick approved administrative segfieg for Plaintiff. Lt. Barnhart wrote a

memorandum to Case Manager Jason McMaleaopnmending an “out-of-ciesecurity” review

2 Inmates in the Behavioral Management Paogr(BMP) at the timevere permitted to

continue working toward completion of the pragraNo additional inmates were assigned to the
BMP at NBCI after Maximum Level Il Structed Housing was introaed in March 2014. The
initial Max Il Structured Housing Dirgiwve, DOC.100.0004, was created in December 2015, and
was revised effective on July 1, 2017, at whithe NBCI inmates begato be assigned to
Maximum Il Structured HousingSeeECF No. 13-15, Facilitpirective DOC.100.0004, revised,
titted: “Maximum Security 1l - Structwed Housing.” ECF No. 13-1, at 2 n.see alscECF No.
13-27 at 53-54 (Information Bulletin, ID #02-14, MaximuSecurity Level || NBCI, effective
March 5, 2014.)
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for Plaintiff. McMahan performd the security review on July 2016, recommendeke security
level increase, and Mr. Roderick apprdvbe decision. ECF No. 1 at 5-6.

In this Complaintfiled pursuant to 42 \&.C. § 1983, Plaintiff &ges that: (1) Lt.
Barnhart’s recommendations ims memorandum sought an araifr out of cycle review and
override of the point system in violation of his constitutional rigl§®; Case Manager McMahan
arbitrarily held an “out-of-cycle” security review and raised his security level with wanton
disregard to his constitutional rights; (3) fBredants arbitrarily placke him on administrative
segregation in violation of his right to stdnstive due process; (dDefendants made false
statements and falsified documents to place dimadministrative segregation indefinitely in
violation of his right to due process and wolation of DCD 50-2; (5) his placement on
administrative segregation and increase in seclenl subjects him to aatypical and significant
hardship; and (6) he is not provided monthlgregation review which violates his right to
procedural due processld. at 6-7. Plaintiff seeks corapsatory and punitive damages and
declaratory relief.ld. at 7.

B. Defendants’ Exhibits and Declarations

Defendants’ verified exhibits and declaoas provide the fowing information.
Institutional records and other informatioobtained through NBCIntelligence (INTEL)
investigations show that Plaiffitis a known affiliate of the Bick Guerilla Family (“BGF”), a
Security Threat Group (“STG”). Barnhart De@llCF No. 13-4 at 1 6. Plaintiff has a documented

history of possessing and manutachng homemade weapons, tampgrwith institutional security

3 Plaintiff does not specify vet constitutional rights werallegedly abridged. In his

opposition he states that Defendants’ actiordatéd his right to equal protection under the
Fourteenth Amendment. ECF No. 19 at 4.

3
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equipment, assaulting staff amdnates, and making threat$d; see alscECF No. 13-5 at 1-4
(printout of Plaintiff's ruleviolations); ECF No. 13-6 (cagjories of rule violations).

Following a fight among multiple inmates oraiitiff's tier on June 1, 2016, Lt. Barnhart
asked Richard Roderick, then assigned as NBClI's Acting Chief of Security, about assigning
Plaintiff to administrate segregation, which Roderickpgroved. Declaration of Richard
Roderick, ECF No. 13-22 at { 4; Barnhart D&CF No. 13-4 at § 7. Plaintiff was placed in
administrative segregation pendi investigation. ECF No. 1B9 (Notice of Assignment to
Administrative Segregation). Plaintiff's cell wanspected on June 2016, and a large piece of
metal was determined to be missing from the fatto. Barnhart DecECF No. 13-4 at § 7.

Lt. Barnhart placed Plaintiff on administrative segregation because he believed him to be
a threat to institutional safety and security “dodis history of manufacturing weapons, and the
recent increase in the number of homemade areapeing discovered in the institution made from
similar material.” Barnhart Decl. ECF No. #3at 2 | 8; Declaratioof Jason McMahan, ECF
No. 13-13 at 11 4, 5; ECF No. 13-7 at 6 (photographs of two weapons found after June 1, 2016
fight) ECF No. 13-9 (fotocker photographs).

On June 6, 2016, a three-member case mamagieteam, which included Case Manager
McMahan, conducted Plaintiff's in&l administrative segregatigrlacement review and agreed
with Lt. Barnhart's recommendation to assign Plaintiff to administrative segregation. Plaintiff
attended the review, was adwsef the team’s recommendati@md given the opportunity to

respond. McMahan Decl. ECF No. 13-13 at 1-24e@;als@&CF No. 13-14 at 3-4 (DOC Manual,

4 The photographs also show a piece of cardboard covering the area where the metal was
missing. ECF No. 13-1 at 5.
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DOC 100.0002, Case Management, Special @enfent Housing); ECF No. 13-19 at 6
(confidential case notes).

On June 7, 2016, Acting Assistant WarderchHard Roderick approved the team’s
recommendation to place Plaintiff on admirasitre segregation. McMahan Decl. ECF No. 13-
13 at 2 § 7; Roderick Decl. ECF No. 13-22 at5l Plaintiff received subsequent monthly reviews
of his administrative segregation placementairRiff was given the opportunity to attend each
review, except for the reviews occurring ooavember 15, 2017, and December 12, 2018, because
the prison was on lockdown on those two datdsMahan Decl. ECF No. 13-13 at 2 at {s8g
alsoECF No. 13-19 at 1-6 (confidential case notesainff chose not to attend several reviews.
McMahan Decl. ECF No. 13-13 at 2 at § 8; Roderick Decl. ECF No. 13-22 at 1-2 { 6; ECF No.
13-19 at 1-3; ECF No. 19-1 at 49.

On June 20, 2017, Case Manager J.G. Sindytemo Case Manager Carvette Henson-
Smith that Plaintiff was being recommended for Maximum Il Structure Housing when available.
Sindy recommended Plaintiff remaam administrative segregation for the safatyl security of
the institution. ECF No. 13-23 at 1. Sindy advised Biaintiff is a “valicited and active member
of the BGF.” Id. On June 27, 2017, Lt. Barnhart wratenemorandum to Mr. Roderick, noting
that over the past five yearsaiitiff had four guilty findinggor possession dfomemade weapons

and his adjustment history includes nine adddil weapons possession charges, staff assault,

> The notes of the review include the staént that “[iinmatewvas involved in HU #2
multiple person fight. Intell is investgjon” [sic]. ECF No. 13-19 at 6.

6 Plaintiff provides with his opposition to Defgants’ dispositive motion copies of Waiver
and Notification of Case Management Actiborms he signed waiving appearances at the
November 14, 2018. January 9, 2019, Marcl2®19, and May 1, 2019, segregation review
meetings. ECF No. 19-1 at 6-9. He has é&lsd notices dated June 6, 2016, July 6, 2016, and
July 27, 2016, that do not beais signature or a signature afcorrectional staff membetd. at
3-6.
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multiple inmate assaults, use of threatenimgylege, and multiple charges for tampering with
security equipment.ld. at 2. Lt. Barnhart further adsed that a large number of homemade
weapons had been found at NB@any made of the same metalthhs metal disaovered missing

from Plaintiff's locker, and it was “strongly suspectédt [Plaintiff] renoved the metal for this
purpose.”ld. Lt. Barnhart recommended that Plaintiff remain on administrative segregation and
be placed in the Max Il 8ictured Housing Programd. at 2.

On July 1, 2016, Lt. Barnhart sent a m@andum to Mr. Rode&k to recommend
increasing Plaintiff's security level to Maximumtd monitor his activitiess closely as possible.
Barnhart Decl. ECF No. 13-4 at 2 1 9.. Barnhart's memorandustated in part:

Inmate Kernell Williams, #214-884 is a wddited member of ¢hSecurity Threat

Group (STG) the Black Guerilla Family (BgEurrently serving 74 years for three

counts of Larceny, 2nd Degree Murder, Handyfiolation, Robbery with a Deadly

Weapon, Obstruction of Justice, AssauttDlegree, Possession of a Deadly Weapon

and Smuggling Prison Contraband. In additmhis original sentence of 50 years,

Williams received 23 years for the 1stgdee Assault and Possession of a Deadly

Weapon charges for an inmatssault which occurred BCI [Eastern Correctional

Institution] on 11/17/08. Williams also received an additional year for the

Smuggling of Prison Contrabantarge at R[oxbury] C[orréional] I[nstitution] on
5/6/11.

During the past five years aimate Williams’ incarcet&gon he has had four guilty

findings for possession of homemade weapokdlliams also pdicipated in a

multiple inmatefight at RCI [Roxbury Correctional #titution] in July of 2011 and

was found guilty of that infraction.
ECF No. 13-11 at 1. Furthertine memorandum Barnhart explain®at during the June 2, 2016,
cell search a piece of metal approximately 13iesgq and 1/8” thick was discovered missing from
the footlocker. Plaintiff received no adjustméioket because it could not be determined if the
metal was missing prior to Plaintiff ssignment to the cell, however,

[d]ue to inmate William'spast history of weapon®anufacturing and possession, it

is strongly suspected that he removedtie¢al for this purpose. Since June 1, 2016,

six homemade weapons have been foundiarious 2 B-Wing cells or in the
possession of inmates who reside on the wing.
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Inmate Williams has shown that he igialent inmate who has the ability to obtain

the materials needed togaluce homemade weapons and the skill set to turn these

materials into deadly weapons. Tékre, the NCBI Intelligence Office

recommends that inmate Williams'sarity level be increased to Maximum

Security Il in order to house inmate Williams as safely as possible for the overall

safety and security of BCI staff and inmates.
Id. at 1-2.

Department of Public Safety and Correctio8arvices (“DPSCS”) Information Bulletin
(effective March 5, 2014) set forth various critdgause in determininguitability for Maximum
Level Il security designation, including a seriogsault on staff or inmate within the past five
years or “verified behavior detrental to the operation or securdfya DPSCS facility to include
STG activity within the past five years.” EQ¥. 13-27 at 53. It requidethat recommendations
for Maximum Level Il status be submitted t@tbase management supsov and the Warden or
Warden'’s designee for approval, and the inmatedidied of the finaloutcome of the review,
with yearly security reviews to be heltdl. at 53-54" Plaintiff was determined to meet the criteria
for Maximum Level Il placementBarnhart Decl. ECF No. 13-4 at 2 Ys@&e alsd&=CF No. 13-12

Institutional Bulletin #02-14, Maximum Level lI-Nith Branch Correctional Institution); ECF No.

13-27 at 53-54 (Institution®&ulletin #02-14).

" The current Maximum Security 1l Struceé Housing (MAX Il SH) directive defines a
MAX 1l SH inmate as an indidual who (1) “demonstrates orkeaown to demonstrate dangerous,
violent, or other characteristicsathpose serious threat to life pperty, self, staff, other inmates,
or facility security,” (2) is detenined to need “enhanced supervision” to “remediate dangerous
violent, or other characteristicsathpose serious threat to life pperty, self, staff, other inmates,
or facility security,” and (3) wuld pose serious threat to life pperty, self, staff, other inmates,
or facility security if housd in the general prison poputaii ECF No. 13-15 at 2 (Facility
Directive Number: DOC.100.0004).
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On July 6, 2016, Case Manager McMahan prgbarSecurity Reclagication Instrument
(“SRI") that agreed with theecommendation to increase Plaintiff from Maximum Security Level
| to Maximum Security [I. EE No. 13-21 at 2. (SRI). Befe starting the SRI, McMahan
reviewed NBCI Institutional Bulletin #02-14, Maximum Level 1I-NBCI, which provides the
guidelines for classifying inmates to Maximunsécurity. McMahan Decl. ECF No. 13-13 { 10.
Plaintiff scored six on the SRI. ECF No. 13-2R(5 A score of ondo eight results in a
recommendation to increase the security lev@l. “An override of theéSRI ‘Points System’ was
not utilized on the form® McMahan Decl. ECF No. 13-13 atat § 10; ECF No. 13-15 (NBCI
Institutional Bulletin #02-14, Maximum Sedty); ECF No. 13-21 (SB. Plaintiff was
interviewed the same day, July 6, 2016, adviseth®frecommendation todrease his security
level, and the recommendation was sent to Réderick for review.McMahan Decl. ECF No.
13-13 at 2 at § 11. On July 7, 2016, Mr. Roderin his role as Casklanagement Manager,
concurred with the recommendation and forwarded3RI to Acting Warden Jeff Nines, who, on
July 13, 2016, approved the recommeimtato increase Plaintiff tMaximum Security Level 1.
McMahan Decl. ECF No. 13-13 at 2 at 11 11, 12,R&]erick Declaration, ECF No. 13-22 at 2
1 10; ECF No. 13-21 (SRI). Plaintiff was incsed to Maximum Security Level II, and regular
updates were provided to the NBCase Management Departmeboat Plaintiff’sactivities with
recommendations that he remain on administeagrgregation. Barnhddecl. ECF No. 14-4 at
2 1 10. Defendants filed their dispositive motion on November 5, 2019; Plaintiff's next
administrative segregation review was scheduletbafer that month. ECRo. 1; Barnhart Decl.

ECF No. 13-4 at 2 1 12; RoderiClecl. ECF No. 13-22 at 2 T 11.

8 Case management can agree with ther8&immendation or overgdt. ECF No. 13-20
at 23 (DOC Manual, DOC.100.0002, Case Managenteeturity Classification). Here, case
management agreed withethesults of the SRI arah override was unnecessary.

8
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Plaintiff has received three infractions since his assignment to administrative segregation
and increase to Maximum Security Level Il. rBlaart Decl. ECF No. 13-4 at 2 1 11. He was
found guilty on September 12, 2017, of violatingnate rule #116 (possession, misuse, tampering
with, or destroying security desgs, equipment, property, or detien or monitoring equipment).
On February 27, 2018, he was found guilty oblaiing rules #104 (making threats), #312
(interfering with or resisting a search), #40@&s¢beying a direct, lawfubrder), and #405 (any
exhibition, demonstration, or conveyae of insolence, disrespeot, vulgar language). He was
found guilty of violating inmate institutionatlles #105 (possession, use, or manufacturing of a
weapon), and #308 (stealing statroperty) on June 25, 201&eeECF No. 13-24 (Notices of
Infraction); ECF No. 13-5 &t (listing infractions).

Plaintiff remains at Maximum Security el II; however, on September 18, 2019, he was
removed from both Adminisdtive and Disciplinanysegregation. Barnhart Decl. ECF No. 13-4
at 2 § 12; Roderick Decl. ECF No. 13-22 at 2 ECF No. 13-18; ECF No. 13-19 at 1. Yearly
reviews of Plaintiff'ssecurity level wereanducted on November 17, 2017, and November 14,
2018. McMahan Decl. ECFdN13-13 at 2 at { 14.

On June 30, 2016, Plaintiff fllean administrative remedyqaedure (ARP) request (ARP
NBCI-1504-16) complaining that Lt. Barnharbpked him on administrative segregation pending
investigation on June 2, 2016. ECF No. 13-26 at 1. On July 6, 2016, the ARP was dismissed on
the ground that inmates may nseek relief from case mag@ment recommendations and
decisions through the ARP procesd.

On August 12, 2016, Plaintiff filed a guance (IGO No. 20161451yith the Inmate

Grievance Office (“IGQ”), alleging that his JuBy 2016, increase to Maximum Il was arbitrary.
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Declaration of Samiyah G. Hass&ECF No. 13-27 at 1; 2-8The IGO dismissed the grievance
for failure to state a alm and lack of meritECF No. 13-27 at 15.

On October 28, 2016, Plaintiff filed a Petition fludicial Review irthe Circuit Court for
Allegany County,In the Matter of Kernell Williamscase 01-C-16-044762. ECF No. 13-28
(Maryland Judiciary case search printout). Amil 7, 2017, the Circuit Gurt remanded the case
to the IGO for referral to the Office of Administrative Hearings (OAH) afbiearing on the merits
of the grievance. ECF No. 13-27 at 28, 37-40.

On December 6, 2017, Administrative Law JudtlLJ”) Stuart Breslow conducted a
hearing on the grievance. Plaintiff represertimaiself and testified on fiown behalf. ECF No.
13-27 at 56, 57. At issue was @ther the decision tincrease Plaitiff’'s securty level to
Maximum Il on July 6, 2016, was arbitrary acapricious or inconsistent with the lawd. at 56.

In a Decision and Order dated February 22, 2018AlJenoted that an SRI ece of eight or less
supported a security level classétion increase. Plaintiff's SRcore was six, and he did not
challenge the results of the SRI iis grievance. ECF No. 13-26 at 8&g als&ECF No. 13-27 at
2-8 (IGO grievance). The ALJ rejected for laok evidence Plaintiff's argument that his
reclassification to a higheecurity level was a punishmteand violated COMAR 12.02.08.02°F.
The ALJ credited Lt. Barnhart's memorandum tte reclassification was to house Plaintiff “as

safely as possible for the overall safety and security of NBCI staff and inmates” and the “not a

® This regulation provides that the assignnuéran inmate to a security level is based
on three principles:

(1) An inmate is assigned to the approprsgeurity level necessary to control the
inmate’s behavior;

(2) Security may not be increabsas a means of punishment; and

(3) Assignment of a sedty level is based on objective lvior-oriented factors.

COMAR 12.02,08,02.Fsee alsd&ECF No. 13-27 at 61.
10
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punishment, but rather was made based on thétgedithe Instrument.” ECF No. 13-27 at 61.
Thus, the ALJ concluded the decision to incee®aintiff's security classification was not
arbitrary and capricious, or inconsistent with the law, complied with state agency regulations, and
Plaintiff was “not constitutionally entitled tang due process regardingshilassification because
no liberty interest, state created otherwise, existed.” ECNo. 13-27 at 55-66. Having so
concluded, the ALJ denied and dismas$lee grievance as without merld. at 66.

Lt. Barnhart, Case Manager McMahan, &@ase Management Manager Roderick deny
making false statements or prepgrfalse documents about Plafhtir any other inmate, and deny
witnessing, or having knowledge afly other NBCI staff membeloing so. Barnhart Decl. ECF
No. 13-4 1 at 1 13, McMahan Decl. ECF No. 13a12 { 15, Roderick Decl. ECF No. 13-22 at 2
1 13. Further, they state that they have neuventionally, or to the best of their knowledge, ever
violated DCD-50-2,“Standards of Conduct and iné Administrative Disciplinary Process,” or
been disciplined for any violatiasf that policy. Banhart Decl. ECF No. 13-4 at 3 14, McMahan
Decl. ECF No. 13-13 at 2-3 1 16, Rod&rDecl. ECF No. 13-22 at 2 | 14ge als&ECF No. 25
(DCD #50-2).

Il. Standard of Review

The purpose of a motion tosmniss pursuant to Fed. R. CiR. 12(b)(6) is to test the
sufficiency of the complaintSee Edwards v. Goldsbqrb78 F.3d 231, 243 (4th Cir. 1999). The
Supreme Court articulated tpeoper framework for analysis:

Federal Rule of Civil Procedure 8(a)(2jjueres only “a shorand plain statement

of the claim showing that the pleader is entitled to relief,” in order to “give the

defendant fair notice of wha#lte . . . claim is and the grounds upon which it rests.”

Conley v. Gibson355 U.S. 41, 47 (1957) (abrogated other grounds). While a

complaint attacked by a Rule 12(b)(6) toa to dismiss does not need detailed

factual allegationgbid.; Sanjuan v. American Board of Psychiaaryd Neurology,

Inc., 40 F.3d 247, 251 (7th Cir. 1994), a pt#f’s obligation to provide the
“grounds” of his “entitle[ment] to relief” iguires more than labels and conclusions,

11
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and a formulaic recitation of the elents of a cause of action will not dege

Papasan v. Allain478 U.S. 265, 286 (1986) (on a mottordismiss, courts “are not

bound to accept as true a leganclusion couched as a faat allegation”). Factual

allegations must be enough to raise a rightelief above the ggulative level, see

5 C. Wright & A. Miller, Federal Practice and Procedure § 1216, pp. 235 236 (3d

ed. 2004) (hereinafter Wright & Millelf[T]he pleading mustontain something

more . . . than . . . a statement of facts that merely creates a suspicion [of] a legally

cognizable right of action”), on the assuimop that all the allegations in the

complaint are true (ewaf doubtful in fact) see, e.g., Swierkiewd v. Sorema N.A

534 U.S. 506, 508, n.1 (200 eitzke v. Williams490 U.S. 319, 327(1989) (“Rule

12(b)(6) does not countenance . . . disalis based on a judge’s disbelief of a

complaint’s factual allegations”scheuer v. Rhoded416 U.S. 232, 236 (1974) (a

well pleaded complaint may proceed even if it appears “that a recovery is very

remote and unlikely”).
Bell Atlantic Corp. v. Twomb)y650 U.S. 544, 555 (200{@potnotes omitted).

This standard does not require a defendaastablish “beyond doubthat a plaintiff can
prove no set of facts in support of hiaioh which would entitlénim to relief. Id. at 561. Once a
claim has been stated adequately, it may be stggpby showing any set of facts consistent with
the allegations in the complaintd. at 562. The court need not, however, accept unsupported
legal allegationssee Revene v. Charles Cty. Comma82 F.2d 870, 873 (4i@ir. 1989), legal
conclusions couched as factual allegatice® Papasan v. Allai78 U.S. 265, 286 (1986), or
conclusory factual allegations devoaf any reference to actual eventge United Black
Firefighters v. Hirst 604 F.2d 844, 847 (4th Cir. 1979).

A motion for summary judgment wille granted only if there Bsts no genuine issue as to
any material fact and the mang party is entitled to judgment as a matter of |I8&eFed. R. Civ.
P. 56(c); Anderson v. Liberty Lobby, In&77 U.S. 242, 250 (198&)elotex Corp. v. Catretd 77
U.S. 317,322 (1986). The moving party bears the burden of showing that there is no genuine issue
as to any material fact. However, no genuiseeésof material fact ets if the nonmoving party

fails to make a sufficient showing on an essential element of his or her case as to which he or she

would have the burden of prooCelotex 477 U.S. at 322-23. There&rmon those issues on which

12
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the nonmoving party has the burdempadof, it is his or her respoihdity to confront the summary
judgment motion with an affidavdr other similar evidnce showing that there is a genuine issue
for trial.

Summary judgment is appropriate under Rule 56(c) of the Federal Rules of Civil Procedure
when there is no genuine issug@sny material fact, and the maugi party is plainly entitled to
judgment in its favor aa matter of law. IrAnderson v. Liberty Lobby, Inadhe Supreme Court
explained that, in consideringv@tion for summary judgment, theidge’s function is not himself
to weigh the evidence and determine the truth of the matter but to determine whether there is a
genuine issue for trial.” 477 U.8t 249 (1986). A dispatabout a material fatd genuine “if the
evidence is such that a reasonable jury couldnetwerdict for the nonaving party.” Id. at 248.

Thus, “the judge must ask himself not whetherthinks the evidenagnmistakably favors one
side or the other but whether a fair-minded jooyld return a verdict for the [nonmoving party]
on the evidence presentedd. at 252.

In undertaking this inquiry, a court must view the facts and the reasonable inferences drawn
therefrom “in a light mset favorable to the py opposing the motion."Matsushita Elec. Indus
Co. Ltd. v. Zenith Radio Corp475 U.S. 574, 587 (1986) (quotibigited States v. Diebold, Inc.,

369 U.S. 654, 655 (1962)8ee also E.E.O.C. v. Navy Fed. Credit Unid24 F.3d 397, 405 (4th
Cir. 2005). The mere existenoéa “scintilla” of evidence irsupport of the non-moving party’s
case is not sufficient tpreclude an order gring summary judgmentSee Andersq77 U.S. at

252. This court has previously held that a “party cannot create a gerapngeddf material fact
through mere speculation or comagion of inferences.”Shin v. Shalalal66 F. Supp. 2d 373, 375

(D. Md. 2001) (citation omitted).

13
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lll. Discussion

A. Warden Frank B. Bishop

To establish liability in a 8983 case, a plaintiff must shakat a defendant was personally
involved in the alleged deprivati of his constitutional righty/innedge v. Gibb£50 F.2d 926,
928-29 (4th Cir. 1977), or establish a defent’s liability as a supervis@ee Shaw v. Stroud3
F.3d 791, 799 (4th Cir. 1994). Supervisory lidhilinay attach under £983 if (1) a defendant
had actual or constructive knowledge that hosdinate was engaged aonduct that posed a
pervasive risk of a constitutional injury; (2) a defendant’s response to that knowledge was so
inadequate as to show deliberahference to or tacit autheation of the alleged offensive
practices; and (3) there was an affirmative calirdabetween defendantisaction and the alleged
constitutional injuryShaw,13 F.3d at 799.

The Complaint sets forth noledjations that Warden Bishapas personally involved in
the matters at issue, or had actual or consteiknowledge to confer supervisory liability.
Plaintiff alleges instead that Bisp is NBCI’s “highest authorityfesponsible for oversight of the
facility and is the “final appellate authority over inmate institutional grievances and concerns.”
ECF No. 1 at 2. Plaintiff argueslims opposition that final decisiomf®out securitglassifications
are made by the Warden or a desggnECF No. 19 at 5. In this case, Assistant Warden Jeff Nines
concurred with the case management decisgge suprg. 7. Warden Bishop did not participate
in the decision. The complainteges insufficient fats to show personphrticipation by Warden
Bishop or to premise a supervisory liability clainthe complaint fails to state a claim against

Warden Bishop, and he will besdnissed from this case.
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B. Defendants Barnhart, Roderick, and McMahan
1. Due Process Claims

The Fourteenth Amendment's Due Process Selgyuarantees that no state shall “deprive
any person of ... liberty ... without due process wf'laTo bring a due pragss claim, a plaintiff
must first show the existence of a protected properiipenty interest. Mathews v Eldridge424
U.S. 319, 332 (1976Morrissey v. Brewerd08 U.S. 471, 481 (1972). TThe Supreme Court has
long recognized that a prisonemay have a state-created libeiityterest in certain prison
confinement conditions....Prieto v. Clarke 780 F.3d 245, 248 (4th Cir. 2015). Imprisonment is
a deprivation of a liberty interest, but it is cobngional, provided that # conviction isvalid and
“the conditions of confinement do not otherwise violate the Constitutidiedchum v. Fanai27
U.S. 215, 224 (1976%ee also Sandin v. Conné&l5 U.S. 472 (1995) (requiring an atypical and
significant hardship as prerequisitecreation of a constitutionalfyrotected liberty interest).

Although prisoners are entitled thue process when sanctioosuld affect the overall
duration of the prisoner’s senta a prisoner does not haveright to due process before
placement in a more restricé\housing placement unless the ctinds impose an “atypical and
significant hardship on the inmate in relatiorthie ordinary incidesstof prison life.” Sandin v.
Conner 515 U.S. 472, 484 (1995) (citingolff v. McDonne|l418 U.S. 539)Wilkinson v. Austin
545 U.S. 209, 210 (2005). Whether confinemamiditions are atypical and substantially harsh
“in relation to the ordinary incidents of prison life” is a “necessarily . . . . fact specific’ comparative
exercise. Beverati v. Smith120 F.3d 500, 502-03 (4tir. 1997) (quotingsandin 515 U.S. at
483-84);accord Ramirez v. Galaza34 F.3d 850, 861 (9th Cir. 2003) (“There is no single standard
for determining whether a prison hardshipaitypical and significant, and the condition or

combination of conditions orattors . . . . requires case by case, fact by fact consideration.”
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(alteration in original) (internajuotation marks omitted)). Harsh or atypical prison conditions in
and of themselves do not provide the basisadiberty interest giving rise to Due Process
protection.Prieto v Clarke 780 F.3d 245, 250 (4th Cir. 2015). Ratlthere must ést an interest

in avoiding “erroneous placemdim the challenged confinementhder the state’s classification
regulationscombined with. . . . harsh and atypical condit&J for Due Process protections to
apply. Id. (emphasis in original) (citingVilkinson545 U.S. at 224-25).

Assignment to administrative segregatiordioarily does not create an atypical and
significant hardship.See Hewitt v. Helm#59 U.S. 460, 467 (1983) (luihg that administrative
segregation is part of the ondiry incidents of prin life. Inmates gemally have no liberty
interest in obtaining a particular security classificatezak v. Evatll F.3d 590, 594 (4th. Cir.
1994). There is no constitutional right for an inmtdoe housed in a particular institution, at
particular custody level, or in a particuf@rtion or unit of a cwectional institution.See Sandin
515 U.S. 472, 484 (19953ee Meachun¥27 U.S. at 224 (Prisoners dot have a right to due
process in their housy assignments).

a. Administrative Segregation

Plaintiff claims that Defendastarbitrarily placed him on administrative segregation in
violation of his right to substaive due process (Claim 3), adnsimative segregation subjected
him to an atypical and significant hardship (@i®), and he was not@vided monthly segregation
reviews which violates his right fwrocedural due process (Claim 6).

Plaintiff does not allege in the Complaint what conditions on administrative segregation
were atypical and posed significant hardshipitggéer due process protections. In his opposition,
he states that he is confined to a cell foenty-three hours a day, &@lowed only three fifteen

minute showers each week, angemitted outside recreation @ight in a one person “cage,”
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and cannot attend congregate religious servicE&CF No. 19 at 3. He implies that his
administrative segregation was indefinitg. at 8. Plaintiff has providka declaration from fellow
inmate Tracy Skinner, who is assigned a cell teekis. Skinner states that from October 2018 to
May 29, 2019 he witnessed Plaiht#scorted only once to a maih administratie segregation
review. ECF No. 19-8.

It is not atypical for inmates to be placet administrative segregation pending an
investigation or for monitoring iight of safety concernsBeveratj 120 F.3d at 50%inding no
liberty interest where plaintiffs were confined to administrative segregation based on prison
official’s belief that they posed a danger to institutional securicKune v. Lile 536 U.S. 24,
26 (2002) (stating that the “decision &k to house inmatesasthe core of gon administrators’
expertise”). Division of Correction ManuéiDOC”) 100.002 provides that an inmate may be
placed on administrative segregatiorresponse to “a potential thraatthe safety, security, and
good order of the facility, and when there iseason to believe the placement of an inmate on
administrative segregation will reduce that threat.” ECF No. 13-14 at 2. Once assigned to
administrative segregation, theapkment must be reviewed by easanagement at least once
every 30 daysld. at 4%°

Importantly, the record evidea shows that Plaintiff was@rided procedural protections
including timely notice of his aggnment to adminisitive segregation, rexiv by a three member
panel and regular monthly reviewthereafter. His removal froadministrative segregation in

2019 belies his claim ahdefinite placement Viewing Plaintiff's allegations in the light most

10 1f an inmate refuses to appear beforecdme management team, he shall sign a waiver to
indicate his refusal, which mulse signed and witnessed by afstaémber. If the inmate refuses
to appear and sign the waiveroiwtaff members must witness tledusal to sign. No copies of
the waiver were provided by Defendang&ee supran. 6.
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favorable to him, missing several review monthly reviewtinge (although Plaintiff does not
identify which meeting(s) he missed), occasional absences as he seems to allege here are
insufficient to amount ta constitutional violation.To the extent that he alleges that his absence
from segregation review raéings abridge DOC directives, a violationpoison policy alone does
not state a Fourteenth Amendnt due process violatiorseeMyers v. Klevenhage®7 F.3d 91,
94 (5th Cir. 1996)Kitchen v. Ickesl116 F. Supp. 3d 613, 629 & n.6 (D. Md. 2015) (cifihgers.
Additionally, Defendants have prioled ample evidence of hissdiplinary infractions, validated
gang affiliation, and the discovenf homemade weapons to wamt closer monitoring of his
activities. See SuperintendeMlassachusetts Correctionaistitution v. Hill472 U.S. 445, 455
(1985) (in prison disciplinary proceeding involving loss of diminution credits, substantive due
process is satisfied if the deasiis based on “some evidenceTyler v. Hooks945 F. 3d 159,
171 (4th Cir. 2019) (noting standard preseatdow burden for prison fficial to meet).
Accordingly, the court finds that there is no gemuissue as to any material fact in dispute to
support as to Plaintiff's claimbkis assignment to administragivsegregation violated his due
process rights. Defendants’ matifor summary judgment will be gmted as to these claims.
b. Security Classification

Plaintiff claims his due process rights werelated by Lt. Barnhd's recommendation for
an “out-of-cycle” review and override of the posytstem in violation of his constitutional rights
(claim 1), Case Manager McMahan arbitrarily helcoahof cycle security review and raised his
security level (claim 2), Defendants made falsg¢eshents and falsified documents to place him
on administrative segregation indefinitely in vidda of his right to dugrocess and in violation
of DCD 50-2 (claim 4) and the increase in hexwity level subjects him to an atypical and

significant hardship (claim 5).
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Correctional institutions need to maintain order and discipline, and matters of security
classification are reserved to thdesdiscretion of prison officialsSee Slezak v. Evagl F.3d
590, 594 (4th Cir. 199485andin,515 U.S. at 482 (stating thatetferal courts ought to afford
appropriate deference and flexibjlito state officials trying to nmage a volatile mvironment”).
Notably, Plaintiff does not dispute his histoof infractions involving weapons possession,
manufacture, and assaults.

Lt. Barnhart's concerns, prompted by tiecovery of homemade weapons at NBCI and
the missing metal from the footlocker, cleadytlined the reasons for his request to review
Plaintiff's security level. Based on these reasamnsBarnhart believed RBintiff to be a violent
inmate with the ability to obtaithe materials needed to prodlwenemade weapons and the skills
to convert these materials ini@adly weapons. The request éosecurity review was based on
concerns for the safety and security of séaffi inmates. Case Manager McMahan conducted the
security review in response to the serious saf@tgerns expressed iretmemorandum. Contrary
to Plaintiff's assertions, there was no overrideh&f SRI results. Anverride was unnecessary
because Plaintiff's total institutiohscore of 6 placed him squarétythe range for a security level
increase. ECF No. 13-21. In his opposition, Pldiatieges that there was override of the SRI
from 19 to 6. Review of the doments shows the score was 6 vithintiff's security assessment
a separate score of 19. ECF NI8-21. Plaintiff provides no evidence to show the scoring violated
his right to due process wras improperly conducted.

Further, Plaintiff uses therta “out of cycle security rgew” without explanation. The
record provides no explanation otherwise. Tiwrttakes note that DPSCS Information Bulletin
#20-14 required case managemernif stacomplete a security classification within 60 days of an

inmate’s arrival to NBCI to determine suitability for Maximum Level 1l placement. ECF No. 13-
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27 at 53. The Bulletin however did not limit setyrieviews to this time period. Importantly,
Plaintiff does not explain how conding a purportedly “out of cycleview” violatedhis right to
due process. Plaintiff identifies no constitutiopedvision that requires inmate security reviews
be conducted only garticular times.

Plaintiff does not allege how his placemem Max Il security posed an atypical and
significant hardship. Moreover, the record skdwe has been, and continues to be, provided
regular, yearly reviews of thistatus. The court is unaware arfy Maryland law or regulation
conferring a liberty interest that has been veadahere. In the absence of a protected liberty
interest Plaintiff cannot succeally claim that his due process rights were violated because
[p]rocess is not an end in itselfOlim v. Wakinekona461 U.S. 238, 250 (1983).

C. False Statements and Falsified Documents

Plaintiff alleges that Defendants made false statements and falsified documents in violation
of his right to due process and DCD 582It is not clear what information Plaintiff alleges is
false or what records were purportedly falsified. In his opposition, Plaintiff contends that Mr.
Roderick falsely alleged that iea member of a STG and ugéds information to place him in
administrative segregation. ECF No. 2-3. Inmedtave a limited congitional right, grounded
in the due process clause, “to have prejudieiedneous information expunged from their prison
files,” and they are deprived ofisiright if prison officials refusé expunge mata&l after being
requested to do s&ee Paine v. Bakes95 F.2d 197, 202-03 (4th Cir. 1979). However, “it is not
sufficient that the inmate disputes evaluatiom3 apinions regarding hinéind federal courts will

not “second-guess thed] evaluations.”ld. The erroneous informationust have been relied on

11 SeeECF No.13-25, Department of Public Sgfand Correctional Services, DCD 50-2,
Standard of Conduct and IntatrDisciplinary Process.
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“to a constitutionally significant dgee” in order to state a clairtd.!? Here the information relied
on was based on Barnhart's opinion after he emged intelligence information, Plaintiff's
infraction history, and the presence of horadm weapons in the institution, placing this
information outside the purview &aine In any event, Plaintiff doewt assert that he requested
expungement of this information,ahhe provided evidence to digp his status as a validated
STG member, or how this information was rel@dto a constitutionallsignificant degree.

As to Plaintiff's claim that the provisions of DCD 50-2 have not been followed, Defendants
Barnhart, Roderick, and Nitahan state in their declarations tttzy have nevantentionally or
to the best of their knowledge ever violated60-2. As earlier noted violation of prison
policy alone does not state a Fe@tth Amendment due process at@n. Plaintiff has not been
denied procedural or substantive due proc&efendants will be granted summary judgment as
to these claims.

2. Equal Protection

To the extent Plaintiff intends to asserteaqual protection claim for the first time in his
opposition, he may not do s&ee Mylan Labs., Inc. v. Akzo, N.¥70 F. Supp. 1053, 1068 (D.
Md. 1991) (stating that “it is axiomatic that themplaint may not be amended by the briefs in
opposition to a motion to dismiss” (citation omittedge also Zachair Ltd. v Drigg865 F. Supp.
741, 748 n.4 (D. Md. 1997) (stating thaplaintiff “is bound by the Bgations contained in its
complaint and cannot, through the use of motion briefs, amend the comfiaatibns omitted)),

aff'd 141 F.3d 1162 (4th. Cir. 1998). Even if this wpresented in the complaint, it is unavailing.

12 “If the information is reliedn to deny parole or statutogpod-time creditspr to revoke
probation or parole, the inmate’s conditional libentgrest is at stake and the due process clause
is called into play.”Paineat 595 F.2d at 202.
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To succeed on an equal protection clainseahon his placement in administrative

segregation, Plaintiff mai prove that he was treated diffetlg than other similarly situated

inmates as a result of intentional discrimination and that his disparate treatment was not rationally

related to any legitimatgenological interestSee King v. Rubenstei®25 F.3d 206, 220-21 (4th
Cir. 2016). Plaintiff has not evalleged, much less ebtashed, that there arsimilarly situated
inmates who were treated moredaably or that his treatment wansupported by a rational basis.
The equal protection claim tkerefore not viable.
3. Eighth Amendment

Construing Plaintiff's @ims liberally, he may intend tosest that the decision to place
him on administrative segregation constituted kcaumsl unusual punishment in violation of the
Eighth Amendment. To succe&udan Eighth Amendment clai based on harsh conditions of
confinement, a prisoner must show that “thprdation of [a] basic human need was objectively
sufficiently serious,” and that “subjectively the oféils acted with a sufficiently culpable state of
mind.” Shakka v. Smity1 F.3d 162, 166 (4th Cir. 1995) (emplasioriginal) (citation omitted).
Prison officials cannot be held liable for \atihg the Eighth Amendment unless they knew of,
and then disregarded, an excessive risk to inmate health or saéetyer v. Brennan511 U.S.
825, 834 (1994 kee also Wilson v. Seif&01 U.S. at 294, 302—-03 (1991) (applying the deliberate
indifference standard to conidins of confinement claimsBrown v. N.C. Dep’t of Correctign
612 F.3d 720, 723 (4th Cir. 2010) (quoti@gse v. Ahitow301 F.3d 605, 607 (7th Cir. 2002)).

Even viewing the evidence most favorablePlaintiff he has not demonstrated that his
placement in segregation amaoech to cruel and unusual punishmheéo establish an Eighth
Amendment violation. Further, li®es not allege he suffered any ingjor decline inhealth as a

result of the conditions in administrative segaition. He provides no evidence from which a
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reasonable factfinder couldrclude that Defendants acted witliloerate indifference. As earlier
noted, the record shows ample cause for Defendants to take additional precaution in determining
his housing. Administrative segregation alone doesaomdtitute an Eighth Amendment violation.
Wishon v. Gammom®,78 F.2d 446, 449 (8th Cir. 1992)). Acdimgly, this claim is unavailing.
IV.  Conclusion

For these reasons, the court will grant Defendants’ motion to dismiss or in the alternative

for summary judgment. Aeparate order follows.

August13,2020 /sl
DEBORAHK. CHASANOW
UnitedStateDistrict Judge
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