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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

CATHERINE HEROMAN *
Plaintiff *
Cas=No.: 8:19-cv-2098-PWG
V. *
TEACHING STRATEGIES LLC, *
*
Defendants
*
* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Catherine Heromamwas a longstanding and valued employeeTefching
Strategies, LLC (“TS"t While working for TS she authored a series of books and other works
onearly childhood educational programmin§AC 6. By 2008, Ms. Heroman was thinking of

retiring from TS, butthe companyconsidered her so valuable that it offered her a saie

1 Teaching StrategietLC is the successor in interest of Teaching Strategies, Inc., Ms.
Heroman’s original employerBetween 2008 and 2012, Mderoman entered into a series of
agreements with one or the other of these entities, including:R@praary 20, 2020 Agreement
(signed in March, 2008 but effective as of February 20, 2008) (the “2008 AgrgeiEr. 1 to
First Am. Compl. (“FAC”) ECF No. 181); (2) Amendment Ndl to the 2008 Agreement (signed
on March 11, 2011, but retroactively effective as of July 10P('First Amendment Ex. 1 to
Def.’s Mot., ECF No. 20-2 at }8(3) Amendment No. 2 to the 2008 Agreement (signed by Ms.
Heroman on December 22, 2011, and apparently effective as of that dar{tiSAmend merjit

Ex. 3 toFAC, ECF No. 19, and (4) a Royalty Agreement bearing Ms. Heroman'’s initialsf as
December 22, 2011, and presumably signed on that date, but effectivEetswdry 20, 2008)
(“Royalty Agreement Ex. 2 to FAC,ECF No. 182). For the sake of simplicity, this
Memorandum will simply refer to Teaching Strategies LLC &r régardless of whether the
particular agreement being discussed was signed bghihga Stategies, Inc., or Teaching
Strategies, LLC.
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inducements to continue her employment beyond January 1, 26@9C Y 78 Those
inducements included: (1) special recognition of sick leave hoursibteman had acquired; (2)
designating her as an author orazghor of specifically identified materials that shready had
written as an employee of TS, or was expected tewhile an employee of TS; (3) a “Stay
Bonus” that would entitle her to periodic payments so long as she remaireaptoyee; and (4)
Royalty Payments for the materials that she had authoredautlored that she would receive
upon her retirement frordS. This benefits package was memorialized in an Agreentet t
became effective as of February 20, 2008 (the “2008 Agreemdnt™at 8 AttachmentC to
the 2008 Agreement was a sample Royalty Agreement thpatties agreed would be usedh
regard to each of the materials that Ms. dd®an had authored or -@uthored, and for which she
would be entitled to royalty payments.

The 2008 Agreement was amended twice. Amendment Noalineeeffective as of July
1, 2010, but it actually was sigd on March 11, 2011 (“First Amendmentinportantly, the First
Amendment contained an exhibit, B2, which designated “The Creative CurriGystem for
Preschool (English only, Spanish only, Bilinglaf)he “System™)as a work that Ms. Heroman
had auhored or caauthored, and for which she was entitled to rogslin accordance with the
2008 Agreement. Ex. 1 to Def.’s Mot. 18-Fr¢$t Amendment Amendment No. 2 was signed
by Ms. Heroman on December 22, 2F1EAC 1 14. Finally, Ms. Heroman and TS entered into
a Royalty Agreement, effective as of February 20, 2008, but signed by Msnateon December

22,2011, and by TS on January 3, 2012, attached to which was Exhibit A, listingferavksch

2 TS attached a copy of the Second Amendment as an exhibit to its motion s diEmx

2 to Def.’s Mot., ECF No. 20-3Although signed and dated by Ms. Heroman on December 22,
2011, it is not signed by TSNeither Plaintiff nor Defendant dispute that it was signed by TS
however, and neither disputes the authenticity of this agreement as bindieghéte parties.
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Ms. Heromanwas entitledto royalty payments as contemplated by the 2008 AgreenkeX(T.
10-11;Royalty Agreement 57. It, too, listed the System as one of the works for which Ms.
Heroman was entitled to royalty paymentds. Heroman retired from T&t the end of 2012, at
which time she became entitled to royalty payments for the workshbkahad authored or co
authored.FAC 1 16.

Ms. Heroman has sued TS to recover royalty payments for the System thairstehan
she was entitled to under the above agreemddtsat f 34-37. TS disagrees, and it has filed a
motion to dismiss, claiming that Ms. Heroman has failed to stataim for breach ofontract
The motion is fully briefed, ECF No&0, 21, 22. A hearing is unnecessanSeelLoc. R.105.6
(D. Md. 2018) As explained below, the motion is DENIED.

As noted above, after she retired at the end of 2012, TS paid Msn&teroyalties for
her works. FAC 11 16, 18. In 2016, TS marketed and Ebkl Creative Curriculum®for
Preschool, 6th Edition, with Daily ResourdéSixth Edition”) andThe Creative Curriculum®or
Preschool, Deluxe Editio(fDeluxe Edition”),but did not pay Ms. Heroman royalties on sales of
the eitheredition. Id. { 19, 29. Ms. Heroman claims that she is entitled to royalt@ssales of
the Sixth Edition and the Deluxe Edition because taypredominantly on the substance of the
System, which she wrote. Further, she argues, the contract entitled herttesaatheé&System
andnotesTS hadbeen paying her royaltiesn it until it released the Sixth Edition and Deluxe
Edition.

The essence of TS’motion to dismiss under Fed. R. Civ. P. 12(b)&}hat Ms. Heroman
is not entitled to royalties for sales of the Siftiition and Deluxe Editions because they were
“Future Products” based on the System, and therefore exempt frolty payanents by paragraph

4(ii) of the 2008 AgreementNonsense, Ms. Heroman sayAs she reads the 2008 Agreement,
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the restrictive language in paragraph 4(ii) applies only to her em¢itieto preetirement bonus
payments, not royaltiehatshe is entitled tom retirement TS is convinced that the agreements it
signed with Ms. Heroman are unambiguous, and thgtvhie ateits position. Ms. Heroman is
equally adamant that the agreements are unambiguous, concluding that they supocitiber
But, as | read the agreements, | find that, objectively viewed, theragsage inthem that
supports the positions that each party has taken in this case, arabltéetively read, as tlye
must be, they are ambiguous as to whether the restrictive languagagraph 4(ii) of the 2008
Agreemeniprohibits royalties for sales of théxgh Edition and Deluxe EditionFor that reason,

| denythe motion to dismiss, and this case will proceed to discovery.

Standard of Review

Federal Rule of Civil Procedure 12(b)(6) provides for “the dsahief a complaint if it
fails to state a claim upon which relief can benggd.” Velencia v. DrezhloNo. RDB-12-237,
2012 WL 6562764, at *4 (D. Md. Dec. 13, 2012). This rule’s purpas¢o‘test the sufficiency
of a complaint and not to resolve contests surrounding the facts, tii® afea claim, or the
applicability of defenses.ld. (quotingPresley v. City of Charlottesville464 F.3d 480, 483 {4
Cir. 2006)). To thatend, the Court bears in mind the requiremen&loRECiv. P. 83ell Atlantic
Corp. v. Twombly550 U.S. 544 (2007), andishcroft v. Igbal 556 U.S. 662 (2009), when
considering a motion to dismiss pursuant to Rule 12(b)(6). Specifically, a aunmplest contan
“a short and plain statement of the claim showing that the pléeadetitled to relief,” Fed. R. Civ.
P. 8(a)(2), and must state “a plausible claim ébef,” as “[t]hreadbare recitals of the elements o
a cause of action, supported by mere conclusory statements, do nat"slgbal, 556 U.S. at
678-79;¢e Velencia2012 WL 6562764, at *4 (discussing standard figbal and Twombly.

“A claim has facial plausibility when the plaintiffedds factual content that allows the court to
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draw the reamable inference that the defendant is liable for tleeaniduct alleged.’Igbal, 556
U.S. at 678.

When reviewing a motion to dismiss, “[tlhe court may consider documentheadiéo the
complaint, as well as documents attached to the motion to dighikgy are integral to the
complaint and their authenticity is not dispute&posato v. First Mariner BaniNo. CCB12-
1569, 2013 WL 1308582, at *2 (D. Md. Mar. 28, 2013)e also CACI Intl v. St. Paul Fire &
Marine Ins. Co, 566 F.3d 150, 154 f4Cir. 2009); Fed. R. Civ. P. 10(c) (“A copy of a written
instrument that is an exhibit to a pleading is a part of the pleading for pigas.”). Moreover,
where the allegations in the complaint conflict with an attach#tew instrument, “the exhibit
prevails.” Fayetteville Investors v. Commercial Builders, Jri@36 F.2d 1462, 1465 (4th Cir.
1991);see also Azimirad v. HSBC Mortg. Cqordo. DKC-10-2853, 2011 WL 1375970, at *2-3
(D. Md. Apr. 12, 2011).

Discussion

In assessing a motion to dismiss under Fed. R. Civ. P. 12(big)stdecidewhether the
complairt sufficiently alleges a claim for which there is a legahedy. In this case, the complaint
must allege a breach of contract. To allege achred contract under Maryland la@which the
parties do not dispute is the applicable 1®ef.’s Mot. Mem. 11 Pl.’s Resp 14) the plaintiff's
claim must allegg1) contractual obligation(2) breach, an@3) damages.Tucker v. Specialized
Loan Serviving, LLC83 F. Supp. 3d 635, 655 (D. Md. 201%).breach of contract is “a failure
without legal excuse to perform any promise which forms the whole or part of tmaatont. .”
Green v. Jenkins Services, LIo. PWG-16-2572, 2018 WL 176196& *3 (D. Md. Apr. 13,
2018) (quotingin re Ashby Enters., Ltd250 B.R. 69, 72 (Bankr. D. Md. 2000)I must also

construe all well-pleaded factsin favor of the nonmovantNemet Chevrolet, Ltd. v.
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Counseumeraffairs.can®91 F.3d 250, 255 (4th Cir. 200Because the parties do not dispute the
authenticity of the exhibits to the complaint and the motion to dismiss, and &¢lbass exhibits
consist of the contracts at issue and thus are integtaé tcomplaint, will consider the exhibits

in addition to the complaintSposatp 2013 WL 1308582, at *2.

In this case, whether TS breached the contract depenthearature of its contractual
obligation to Ms. Heroman, whidhe parties do not disputeust be objectively interpreted biye
Court. Def.'s Mot. Mem. 12;Pl.’s Resp. 14Advance Telecom Process LLC v. DSFederal, Inc.
224 Md. App. 164, 177 (2015).

Maryland courts adhere to the principle of objective interpretation of céstrag

l.e. if the language employed is unambiguous, ‘a court shall give effect to its plain
meaning and there is no needfurther construction by the court.’. . . [We] attempt

to construe contracts as a whateinterpret their separate provisions harmoniously,
so that, if possible, all of them may be given effect.

City of Coll. Park v. Precision Small Engines61 A.3d 728, 734 (Md. Ct. Spec. App. 2017)
(quotingWalker v. Dep’t of Hman Res 842 A.2d 53 (Md. 2004)kee also Sagner v. Glenangus
Farms, Inc, 198 A.2d 277, 283 (Md. 1964) (“A recognized rule of construction in ascertaining the
true meaning of a contract is that the contract musbhbstrued in its entirety and reasonably
possible, effect must be given to each clause so that a court will narfimderpretation which
casts out or disregards a meaningful part of the language of the writing unleBsmeoatse can
be sensibly and reasonably followed.”).

Further, whereas here, the “contract” comprises “two or more documé¢he documents
are to be construed together, harmoniously, so that, to the extent padisitilehe provisions can
be given effect.”Schneider Electric Buildings Critical Sy#nc. v. WesterniBety Co, 454 Md.

698, 707 (2017)(citing Rourke v. Anchem Prod. In834 Md. 329, 354 (2014)3ee alsdrocks v.
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Brosius 241 Md. 612, 637 (1966)Rothman v. Silver245 Md. 292, 296 (1967Bachman v.
Glazier & Glazier, Inc, 316 Md. 405, 415 (1989).

In the context of contract laaryland Courts define the term ambiguity as “when the
language of the contract is susceptible to more than one meaning to a reasartdsiy person.”
Auction & Estate Representatives, Inc. v. Ash@sd Md. 333, 340 (1999%ee alsoRagin v.
Porter Hayden Cq.133 Md. App. 116, 136 (Md. Ct. Spec. ARP00) (citingCalomiris v. Woods
353 Md. 425, 436 (1999)). The parties’ disagreement astéom does not suffice to create
ambiguity; insteadthe reviewing courtnust view the contract through threng of a reasonably
prudent personSeeBaltimoreScrap Corpy.RLIIns. Co, No. ELH18-2743, 2020 WL 6044294,
at *11 (D. Md. Oct. 9, 2020) (citingultz v. Shaffer 111 Md. App. 278, 578 (1996) If, at the
motion to dismiss stage, a court fgttlat a contract is ambiguous, dismissal is imprdjegrause
the ambigity creats adisputedfactual issue See Walmart Real Estate Bus. Trust v. Quarterfield
Partners, LLGNo0.SAG-18-3664,2019 U.S. Dist. LEXIS 63123, 416 (D. Md. April 23, 2019)
(citing Butz v. Pulte Home CorpNo. PX-16-1508,2017 WL 679226, at *4 (D. Md. Feb. 21,
2017)) see alsaViartin Marietta Corp. v. Intl Telecomm. Satellite Or§91 F.2d 94, 97 (4th Cir.
1992) (“[T]he construction of ambiguous contract provisions is a factuakrdietion that
precludes dismissal on a motion for feduo state a claim.”) (citing/Volman v. Tose467 F.2d
29, 34 (4th Cir. 1972)).

Here, the 2008 Agreement is the starting platenoted, it served a variety efployment
relatedpurposes: (1) it confirmed Ms. Heromarmsntinued status as amaill employee of TS
(T 1); (2) it gave special recognition to her past accrual oflszle hours and how they would
impact her benefits if she became disal§fed) (3) at § 3,it provided for her to be designated as

an authoror coauthor for “certain bookspublications and/or other materials” set out in an
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attachment to the contract, referred to as “Worl®”, individually, as a “Work}, and this
definition contained none of the restrictive language found in Y 4fihich discussed her Stay
Bonus; (4) it discussed her entitlement to a “Stay B@nusvided she did nor retire prior to
January 1, 2009 (Y 4yii)); and (5) it established her entitlement to royalty payments for
“Works” that she had authored or-aathoredwhile an employee, effective upon her retirement
date (1 5§

Importantly, the two paragraphs of the 2008 Agreement that most dispethk to Ms.
Heroman’s entitlement to poettirement royalties for “Works” that she authomedco-authored
are 3 ad 1 5. Neither uses the “refined” (and more restrictive) digtin of “Work” or “Works”
found in 9 4—by far the longest substantive portion of the 2008 Agreement, the focus of which is
the preretirement Stay Bonus. TS conteng®sweverthat, despitets location in the “Stay Bonus”
paragraph, the restrictive “further refinement of ‘Works’ defimtiapplied to broadly to “this
Agreemenf’ not just to the Stay Bonus2008 Agreementy 4(ii). That subparagraph states,
relevantly, f]or purposes athis Agreement . . the term ‘Work’ or ‘Works’ shall includenly
the fully completed original print publication(s) of each book or publicagen forth [on any
attachment designating the Works that Ms. Heroman authored] . . . . The term ‘Work’ ks,"Wor
as the case may be, shadit include any future products based on the Original Print Publication
... such as revisions or derivative works (any of such future prododiestively, the Future
Products)” . . .. Id. (italics added).And to substantiate its argument that&neh Edition is a
Future Work, TS points to the fact that it was updated and revised, dradriié&a copyright was

issued. Def. Mot. Mem. 1£AC Y 1723.

3 The 2008 Agreement also had a choice of law provision (Maryland) (T &)tegration
clause (TL4) and a waiver of jury trial provision (T 15).



Case 8:19-cv-02098-PWG Document 25 Filed 11/24/20 Page 9 of 15

TS also argues that the language in the First and Second Amendmehts 2008
Agreement further support their argument that its contract wittHdsoman does not allow her
to receive royalties for the 2016 Edition or Deluxe Edition, each otlwlsi a “revision or
derivative work” ofthe System. Indeed, the First Amendment states that it anbed2008
Agreement, and that “capitalized terms [such as “Wond{ otherwise defined herein shall have
the meanings ascribed to them in the [2008] Agreerhant, at 1 5, “[in all other respects the
[2008] Agreement is hereby ratified and reaffirmiedrirst Amendment, Ex. 1 to Def.’s Mot 18.
The same applies to the Second Amendment (“[a]nyalegeitl terms [such as “Works”] used but
not defined herein have the meaningec#ed in the [2008] Agreement” (Second Amendment
1,Ex. 3to FAC, ECF No. )9and “[iln all other respects, the provisions of the [2008] Agreement
are hereby reaffirmetl (Second Amendment 9.9 And, finally, TS points out that thRoyalty
Agreemententered into between it and Ms. dean (signed by her on December 22, 2011, and
by TS on January 1, 2012, but effective retroactively as of February 20, 2008),icdnitified
the System as one of Ms. Heroman’s “Wgtrksoncluded with this language: “THhiRoyalty
Agreement and the [2008] Agreement are the sole agrésnbetween the parties regarding the
Works. All prior negotiations, agreements or discussions between the paakesng the Works
are merged into this Royalty Agreement, except fof20888] Agreement.”Royalty Agreement
17, Ex.2to FAC.

TS concludes that the cumulative effects of thegiéipie agreementss that the definition
of “Works” in paragraphs 3 and 5 of the 2008 Agreement (which define the “WarksVhiich
Ms. Heroman vas a designated author, and her entitlement to royalty payments upon rejireme
are modified by the restrictive definition of “Works” contained in paapgr4(ii), thuliminating

her entitlement to royalties for revisions or derivative works daseany “Work” she authored.
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And, for good measure, TS argues thatthe 2008 Agreement contains larngudfine headings
used in this Agreement are provided for convenience onlyshall not be used to construe
meaning or intent.”2008 Agreement,  11Therefore, they reason, Ms. lderan cannot rely
upon the fact that the restrictive definition of the “Works” is foonty in paragraph 4 of the 2008
Agreement, titled “Stay’ Bonus.” Def.’s Reply 3, n.2, ECF No. 22.

And, aside from relying on the terms and construction of the contractargigs that if
Ms. Heroman sought royalties on the basis that portions of the 2016 EdditmesDeluxe Edition
contained identical, or neaiigentical, language from the original Systesme should have sought
a pro rata royalty for residual content in future versions of the System.s Meft. Mem. 14-15.
TS points to Ms. Heroman’s negotiation of a pro rata royalty for an online subscript&on of
one of her workss evidence that such arrangements are commonpthca 11; Ex. 3to FAC5
(Item 1(b)).

Ms. Heroman strongly disagreeShepoints out that the restrictive language in paragraph
4(ii) of the 2008 Agreement is limited tehentitlement to preetirement bonus paymentsot
her royalty payments. Specifically, the limiting language states: “The Y&ark’ or ‘Works,” as
the case may be, shall not include any future products based on the Origin&uBlication . . .
such as revisions or derivative works . . . none of which such Future Preldaittse considered
in the calculating of the Bonudor which the Employee may become eligible pursuant to this
Agreement’ This language showshe contendshat when the parties intended to restrict Ms.
Heroman’s entitlement to paymeitased on her aorship of Works, they used specific language
making this intent clear, as paragraph 4(ii). That they could easily have done so, yet did not, in
paragraph 5 of the 2008 Agreement, which set out her entitlement to royalty payneams tinat

they did not intend the paragraph 4(ii) restrictive definition ofk&®o apply to royalty payments.

10
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Moreover, Ms. Heroman contends, the Royalty Agreement itself supports her pao&ition.
paragraph 2.Adealing with the commencement of her royalty paymentskiest “After the
earlier of (i) Employee’s ‘Retirement date (ii) thedateof closing of a ‘Change in Contrdbf
TS] (@seachsuch term is defined in the Agreement dated as of February 20, &08hended by
Amendment No. 1 dated as of July 1, 2010, by and between TSI and Astharended and ias
may hereafter b&urther amended . . . Author will begin to accrue royalties on the Warks’
Royalty Agreement § 2, Ex. 2 to FAC. This demonstrates that, wheaities intended to adopt
one of the specific terms of the 2008 Agreement to qualify a subsequent ameriieyekhew
exactly how to do so.The fact that the Royalty Agreement did not similarly incorporate the
restrictive definition of Works found in the Bonus provisions of th@82@8.greement when
discussing the Works for which Ms. Heroman was entitled to receyadties means, she argues,
that they did not intend for those restrictions to ap@gePl.’s Resp. 8. But evenif theCourt
were compelled to find the Stay Bonus definitions applied more broadlyHB®man argues,
those definitions were nullified by the 2012 change in control at TS hwikitninated the Stay
Bonus agreement, according to Ms. Heroman’s reading of Amemtddo. 2 to the 2008
agreement. Pl’s Resp. 19econd Amendmerit 4 (section titled “Termination of Stay Bonus
Plan”). According to Ms. Heroman, terminating the Stay Bonus agreemeirtagéoh the Further
Refinement of Works Definition. Pl.’s Resp. 19.

And finally, Ms. Heroman argues that the changes TS madket&ystemn the 2016

Edition and the Deluxe Editiomerede minimusciting TS’s own advertisement of tiSystem

4 See als Exhibit C to the 2008 Agreement (sample Royalty Agreement that thespart
agreed to use) which statespatagraph 2.AFor purposes of this Royalty Agreement, ‘retires’
shall bedefined in the same manner agltsderm is defined in that certain agreement by and
betweenthe parties made as of .. .[February 20, 2008] (the ‘Agreemefgiiphasis added).
Ex. 1to FAC 11.

11
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that downplayed any changes due, in large part, tothe prior version’s succ€sg] HA23; Pl.’s
Resp 12. Asto the Deluxe Edition, Ms. Heroman states stating it is simplyytters bundled
with other items and sold as a separate work. FAC,-8129 In terms of Ms. Heroman’s
entitlement to royalties fohe System, she cites Exhibit A to the Agreement, which established
her royalty rates, to argue the Agreement did not limit royaftieshat work. Rather, “all sales

of the System, in whatever format, were covered in Itenid..at 16.

In reply, TS argies Amendment No. 2 did not address the restrictive definition of Works.
Def.’s Reply 4-5, 8-9. Indeed, according to TS, had the parties intended to Becbos 4 in
its entirety, including the restrictive Works definition, they would not havesedonly Section
4(i). Amendment 2, TS notes, did not address Section iijat 9.

This is not a straightforward motion to dismiss premised on a single contitn
consistent terminology the clear meaning of which can be discerned by anvehjecting of the
language chosen by the partidsistead, this case preseamtsituation where the parties entered
into an initial contract which sought to accomplish a series ohdistbjectives, and thereafter
modified it in the course of four years iBsponse to a variety of changed circumstanédsng
the way, the amendments to thgreement referred back to the definitions in the original 2008
Agreement with varying degrees of clarity and consistency, makingrakenature of their
agreement suscbple totwoinconsistent, but reasonable, interpretatibma.nutshell, attempting
to divine the meaning of these multiple agreements that constgungl@ contract leagane with
the conclusion that both parties have plausible interpretations ohthealge, which is the essence
of contractual ambiguity.

The provisions governing the royalty agreement between Ms. Heroman ante TS a

ambiguous because they are susceptible to multiple interpretations by abasamdent person.

12
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First, TS clearly manifested an intent to compensate Ms. HeroméeIfpublications by paying
her royalties at various specified rates. That arrangement, basedangtlege of the contract,
was to lastuntil the earlier o050 yearsfrom the date of the contraot, if she predeceased her
children,thedeath ofMs. Heroman’dast living child Royalty Agreement § 2(G). Accordingly,
it is reasonable for Ms. Heroman to have expected continued payrfitent2046.

Second, in the Royalty Agreement, the teiwiotks” is defined in the following clause:
“TSI intends to create, produce, publish and sell[siak created, produck published and sold,
or intends to do so, that particular works identified on the Exhibit A fethdereto and
incorporated herein by reference (the “Works”Royalty Agreement 1. Exhibit Bsts a series
of works, including “The Creative Curriculum System for Preschoolhbuthere does the exhibit
reference the limitation TS seeks to impose on Ms. Heroman’s ewitteo royalties. Id. at 5.
This lack of an explicit reference to the restrictikafinition of works in the section governing Ms.
Heroman’s compensation for her publications, combined witiroader definition within the
Royalty Agreementand the partiesuse of cross refees elsewhere, such as with the term
retirement(e.g. supranote 4) create ambiguity within the Royalty Agreement.

Third, the placement of the disputed term—"future worksfeates ambiguity None of
the controlling agreements containedbroadly applicable definitions section. Rather, the
supposedly restrictive language appeared on the second page of the ehgreean section
concerning hef'Stay Bonus.” While the definition was preceded d\clause reading “[flor
purposes of this Agreement,” it remains unclear #ithiera Sixthor DeluxeEdition of “The
Creative Curriculum System for Preschool,” as the work wasl listé&=xhibit A to the Royalty
Agreement, would qualify as a future work and thus be excluded froRadyety Agreement.

2008 Agreement 2, Ex. 1 to FARpyalty Agreement Ex. 2 to FAC. And as Ms. Heroman’s

13



Case 8:19-cv-02098-PWG Document 25 Filed 11/24/20 Page 14 of 15

response to the motion to dismiss argues, the royalty section of tbememt contained neither a
further refinement of the ter/orks, nor an explicit incorporation of the definition in the Stay
Bonus section. Pl.’s Resp. 4.

What's also ambiguous is not only the applicability of the definitioriutifte works,” but
whether the Sixthand DeluxeEditions are in fact future work under the aforementioned
definition. The revisiongo the Sixth Editionas stated in TS motion and acknowledged by Ms.
Heroman, were that “at a minimum TS: (1) made updatdsrawisions to the first three
foundational volumes; (2) extended the content of the 4th volume to intletiéhrough third
grades; and (3) added a sixth booktéadi‘Science and Technology, Social Studies aerditts.”
Def.’s Mot. Mem. 10. Additionally, a new copyright was issued for the Sixthdaditd. at 14.

As to the Deluxe Edition, Ms. Heroman allegessitsimply the System “bundled with some
additional items and sold as a different work.” FAC,  29.

Thesechanges may very well lsmple additions to Ms. Heroman’s earlier work, rather
than revisions. Plus, TS’s own advertisement of the Sixth Edition sigglybe revisions were
unremarkable, informing customers that the Sixth Edition was “an upgdaE®undational
volumes,” and that some components were “virtually unchanged.” FAC,  2RL.'8Resp 12.

As previously stated, ambiguiiy contract arises whega reasonably prudent person can devise
multiple interpretations of a contracht this stage, with all inferences necessarily in fayothe
nonmovant, the scope of the revisidnghe Sixthand DeluxeEditions,as well as the terms tie
contract create ambiguity about whether Ms. Heroman should have received royditestore
dismissal would be impropéecaussuchambiguity suggests TS may have breached a contractual

obligation to Ms. Heroman

14
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In sum, because | find that the contract between Ms. Heroman asdsi&ceptible of two
inconsistent but reasonable interpretations of the various agreerhambtsomprise it, it is
ambiguous. And, because Ms. Heroman'’s interpretation is not unreasonable, theawhsimiss
must be denied.

For the foregoing reasons, | find that the complaint pleads allegatiother which a
reasonable person could find TS owes Ms. Heroadaitionalroyalties forthe System, and
therefore | will DENY the motion to dimiss and allow the case to proceed separate order

follows.

DATED this24thday of November 2020.
BY THE COURT:

IS/
Paul W. Grimm
United States District Judge
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