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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

MARTIN CHARLES ABELL, SR., *

Plaintiff *

\% * Civil Action No. PX-19-2155
RICHARD J. GRAHAM, JR.Warden *

WEXFORD HEALTH SOURCH, INC., and

CORIZONHEALTH, INC., *

Defendants *

*k%

MEMORANDUM OPINION

Martin Charles Abell, Srbrings this suit pursuant to 42 U.S.C. § 1983 alleging that
Defendants WardeRichard J. Grahamt Western Correctional Institution (*“WCl”), and WC
medical providers Wexford Health Sources, Inc. (“Wexford”) and CorizaaltH, Inc.
(“Corizon”)! subjected him to cruel and unusual punishmenpioyiding inadequate medical
care ECF No. 1. Defendanteach filed a motion to dismiss alternatively, for summary
judgment ECF Nos. 17, 20, 28. Abe#tspondedECF No. 30. The matteris now ripe for review,
with no need for a hearingSeeloc. R. 105.6. For the reasons that follovef@hdantsimotiors,
construed asotionsfor summay judgmentareGRANTED.

l. Background

Abell is a 67yearold inmate who has been housed at WCI since August 9, ZBCB.
No. 73 at 7 He suffers fromhypertension;,Type |l diabetesa left eye cataractcancer, heart

diseasean enlarged prostate, high cholesteerld psoriasis.See generallfeCF No. 17-3ECF

1 The Clerk shall be directed to amend the docket to correct the names of beféreldiord and
Corizon.
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No.172. Abell challenges the adequacy of his medical carenfinyof his ailments.The Court
reviews Abell'scourse of care for each significant ailment.

A. EyeCare & Cancer Treatment

On August 13, 2015Abell was diagnosed with a dense cataract on his left e Nbo.
17-3 at 86. On February 9, 2017, henderwent surgeryo remove thecataract Id. at 226 see
also Medical RecordsCF No. 283 at 39 The surgery, dwever, was not without subsequent
complicaton. Abell developedposterior capsule opacificatiohRCO'), a cloudy laye of scar
tissue that may form behind the lens of an &fgercataract surgeryECF No. 173 at 143. As of
April 2017, Abell had not receivedlaserprocedure that is standawlcorrectthePCOQO. Id.

At Abell's next visit with an ophthalmologistnoOctober 12, 201he doctor notice@
onecentimetetesion neaAbell’s left eye which the doctor suspected could be cansbell also
hadan ucer on his chest which appearedetdend into the bone that the doctor also suspected
was cancaus Id. at 225. The ophthalmologist sought a dermatology consultation and request
for a skin biopsy of both sitedd. at 223. Biopsies confirmed both lesions were cancertals.
at 195 69. On March 9, 2018, Abell had the lesion on his chest removed successidilseveral
months later, the lesiomear his eye was also removeld. at 215, 20D3.

On October 26, 2018, Medical Director Dr. Asresahegn GetactetwithAbell. At that
visit, Abell learned that the lesions near his eye andisrchest were healing weliut henow
appeared to have new, concerning d&siors near his naval Id. at 187. By January 7, 2019
Abell's skin lesions aroundis naval were readily apparent. at 168. Dr. Getachew submitted
a dermatology consultatiormequest forbiopsy and excisionwhich had been performed
successfully Id.

By July 23, 2019,Dr. Getachew notedt a follow up telemedicine visit withbell that his
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basal cell cancer was in remissiold. at 116. Two days laterpn July 25, 2019Abell received
his laserprocedure to correct tHeCQO. Id. at 196. The procedure went well, and dwgust 21,
2019,Abell had20/30 vision in each eydd. at 106.

B. Diabetes

Abell has suffered from Type |l diabetes fids years however his condition grewarse
in January 2017See idat 208; ECF No. 28 at 4148. In April 2017, Abell experienced a brief
period in which his diabetes was considered “uncontrslie&CF No. 283 at50-51, 65-70. Abell
also appeared not to comply wholly with his iimsuegime fromSeptember 2016 January 2018
Id. at 77, 84-89, 99103. As of aMarch 28, 201&elemedicine visit with Dr. Getachew, Abell's
testing indicategoorly controlled diabetesnd soDr. Getachew planned to monitébell’'s
fasting blood glucose and adjhgt insulin as neededd.

Dr. Getachewnext saw Abell a month later At that time,the record reflects th#tbell
complained that certain medicationMetformin, had adverse side effecttd. at 20407. Dr.
Getachewand Abell discussed a medication plan going forvearavell athe importancébell
maintaining a healthgiet, exercigg, andtaking his medication as directeldl.

Regrettably Abell continued to struggle with medication compliance. As of October 26,
2018 his diabetes remainepoorly controlled Id. at 187-91. He waswasnot reporting to the
dispensarjor his morning insulin because he did not like the nurse, abd. $8etachew assigned
him to another nurseld. Dr. Getachew also adjustédbell’'s insulin doseandscheduledollow
up testing ana visit withan experiencedhurse educatond.

In the months that followeds Abell still strugged with noncomplianceDr. Getachew
responded byeadjusing Abell's medication and providingurther patieneducation.ld. at 170-

73, 181. Abell refused his medication for several days out of each mddtrat 156-167;Id. at
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4-33, 123-24116-19. By July 31, 2019Abell's blood sugadangerously high Id. at 11215.
Several days latewhile at the infirmary, Abell acknowledged tlmat had not been compliant with
diet or exercise recommendats. Id. at 109-11. Although nursing staff continued to encourage
Abell to test his blood sugar as directed and take his mehcdte subsequently refused
August 21and 24 2019. Id. at 2, 105

OnAugust B, 2019 Abell againvisited the infirmary withdangerouslglevated glucose
Id. at 103-04.He complainedthatthe insulin had been causing him pain in $idkes andhathe
was urinatingfrequently Id. A nurseexplainedto him that this was hivodys reaction to the
excesssugar. Id. He againreported to the infirmaryhe next day. His glucose remained high
despite being otV insulin. 1d. at 10202. At that visit, he nursdearnedthat Abell was carrying
sugar packets, jams, and frwt#h him and confiscatedhe sugary itemsId. Dr. Getachew
admittedAbell to the infirmary angbrescribedMetformin. I1d.

On September 5, 201%he medical team recommendedpsychiatric consultatiorto
addresé@\bell's noncompliance with his insulitherapy. Id. at 9698. At Abell's scheduled visit
with nurse practitioner Janette Clask September 28, 2018pell sharedhe wasconvinced that
someonéhadtamperedwith his insulin bottlesld. at 9692. Abellasked for, and receivetbng-
acting insulin and that the nursing staff retain the insulinldsottd. A follow up administrative
note enteredn October 3, 2019¢flects subsequent team conference wigdicaland mental
health providers, the agency contract monitor, and clinical pharmszistgiewAbell's diabetic
care. Id. at 8889. Abell and he team agreedamedication and monitoring pland.

C. Additional Conditions & Need for Wheelchair

During Abell's telemedicine visit witBr. Getachew on March 28, 2018bell shared that

he suffered witlshortness of breath on mild exertisrhich necessitated that he wse/heelchair
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instead of walkinglong distances Id. at 20810. Upon review of Abell’'s medical histy,
significant for prior coronary bypass procedure, Dr. Getachew surmisedAlblit may be
suffering fromuncontrolledcoronary artery disease Dr. Getachewsubmitted a request far
cardiology consudtion Id.

Abell saw a cardiologist via telemedicine dMay 21, 2018 Id. at 21314. Abell
complained of chest pathat was controlled withitroglycerin, general fatigue, lack of energy,
and intermittent anklswelling Id. The cardiologist diagnosed Abell with coronary artery disease
with progressive anginand adjusted Abell’'s medication accordingly. Toardiologist also
recommended scheduling a cardiac catheterizanoltoronary angiography as soon as feasible.
Id.

At the October 26, 2018elemed visit with Dr. Getachewbell discussed hishest pain
anddifficulty breathingwith exertion. Id. at 187-91. Dr. Getachew recommended m-persm
cardiology evaluation to assess whetldyell neededa nuclear stress test and echocardiogram.
Id. Abell received the stress test and related stush®&ecember 11, 2018The testing revealed
alarge infarct of thdeft anterior descending arteapdothercardiacabnormalities. Id. at 81-85.

At Abell's telemedicine visit witlDr. Getachew on January 7, 20¥hdl continued to
complain of difficulty breathing withexertion, when lying dowrand at night.Id. at 170-73.Dr.
Getachew reviewedvith Abell the results of the cardamy studies,and adjusted Abell's
medication to optimize Abell'®lood pressurand manage what the medical records termed as
Abell's congestive heart failurdd.

On January 22, 201%bell underwent acardiac catheterizatioat the University of
Maryland Medical Center Id. at 76-79. The cardiologistrecommended continued aggressive

medical therapy with risk factor modificationid.
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On April 15, 2019Abell was involved in an alterdan with another inmate and reported
chest pain.Id. at 125-29 Abell wastransported by ambulande Western Maryland Regional
Medical Center for an evaluatiorid. at 130-42. A subsequeBKG was normalbut gven his
risk factors, Abell was admitted overnight and discharged th@nfioly day aftera cardiology
consultation.ld. Upon return to WCI, an order was written for Abell to have a wheelchair pusher
for one year.ECF No. 76 at 34.

During Abell’'s telemedicine visit witr. Getachew on July 23, 2018bell complained
of difficulty breathing with exertion but otherwisexperiencedno chest painif he used a
wheelchair. ECF No. 173 at 11619. Abell has also complained of intermittent urinary tract
issues.On August 6, 201%bell sawa urologist for bloodn hisurine. Id. at 144-47.Follow-up
teging was normabnd Abell was prescribe@lomax Id.

D. ARPs

Abell filed 30 ARPs atWVClI between Decembe&d0, 2013 and July 3, 201ECF No. 77
at 2-4. In this Complaint, Abefipecifically refers ta40 ARPspertaining to his cancereatment,
medicatiols and wheelchairuse which wee all dismissedas either previously addressed,
repetitive untimely, or deficient for failing tdollow instructions. Id. Abell filed an additional
eight ARPs relevant to his claims, seven of ware againdismissed for procedural reasons.
ECF No. 78 at 5968.

Abell filed only one grievancevith the Inmate Grievance Office ("IGO9n April 5, 2019,
appealingfrom thedisposition olan ARPin whichAbell complained that medical staff was trying
to kill him bytampering withis insulin ECF No. 79 at 1. OrMay 15, 2019the IGO dismissed
the grievance abveyondthe IGO’s jurisdiction because the grievance cameicontractual

medicalstaffandnotDivision of Correctionofficers or employeesid.
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In this ComplaintAbell contends that he has received constitutignalidequate medical
carein violation of the Eighth Amendment to thinited States Constitution. Abell specifically
challenges the adequaof the Defendants medication managemgmbvision of a wheelchair,
and diabeteeelated treatmentECF No. 1 at 4. Abell seeks monetary and injunctive relcf.

. Standard of Review

Defendants move for dismissal of the claims or alternativlgdmmary judgmentin their
favor. Defendants’ pleadirggand submission of record evidenogtgAbell on notice that the
Court may reach the propriety of summary judgmeBéeFed.R. Civ. P. 56(d). Because the
parties have been given reasonable opposgttwaipresent all pertinent materahd Abell has not
filed an affidavitrequesting further discovery under Rule 56¢flthe Federal Rules of Civil
Procedurgthe Court will treat the motion as one for summary judgnteeéFed. R. Civ. P. 12(d).

A motion for summary judgment brought pursuant to Rule 56 shall be gratitearibvant
demonstrates that no genuine issue of disputed material fact exigtering the movant entitled
to judgment as a matter of lavieee In re Family Dollar FLSA Litig637 F.3d 508, 512 (4th Cir.
2011). “[T]he mere existence of some alleged falalispute between the parties will noffebe
an otherwise properly supported motion for summary judgment; the requoirésridat there be
no genuine issue of material facthderson v. Liberty Lobby, Inc477 U.S. 242, 2448 (1986).
“The party opposing a properly supported motion for summary judgment may napogsthe
mere allegations or denials of [his] pleadings, but rather must sespartiic facts showing that
there is a genuine issue for triaBouchat v. Baltimore Ravens Football Club, Jri816 F.3d 514,
525 (4th Cir. 2003Jalteration in original) (quoting Fed. R. Civ. P. 56(e)). Summary judgmen
must be granted “against a party who fails to make a showing sufficientibbststhe existence

of an element essential to that party’s case, and orhwhat party will beathe burden of proof
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at trial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The Court must view the evidence
in the light most favorable to the nemevant without weighing the evidence or assessing witness
credibility. See Dennis v. Columbia Gettbn Med. Ctr., In¢.290 F.3d 639, 6445 (4th Cir. 2002).
Factually unsupported claims and defenses may not proceed t@Buiathat 346 F.3d at 526.

I11.  Discussion

A. Eighth Amendment Claim

Abell's claims squarely raise whether he has been deneglate medical treatment in
violation of the Eighth Amendmeniyhich prohibits “unnecessary and wanton infliction of pain”
by virtue of its guarantee against cruel and unusual punishi@gagg v. Georgia428 U.S. 153,
173 (1976). To state an Eighth Amendment claim for denial of mddazae, Abell must
demonstrate thddefendantsacts or omissions amounted to deliberate indifferenbests®eriaus
medical needsSee Estelle v. Gamblé29 U.S. 97, 106 (1976).

Deliberate indifference to a serious medical needimesjyroof that, objectively, the
prisoner was suffering from a serious medical need and that, subjectineprison staff, aware
of prisoner's need for medical attention, failed to either providh sare or ensure the needed
care was available.See Farmer v. Brennarbll U.S. 825, 837 (1994)ee also Scinto v.
Stansberry841 F.3d 219, 225 (4th Cir. 2016). The subjective component is satisfied only where
a prison official “subjectively knows adind disregards an excessive risk to inmate health o
safety.” Jackson v. Lightsey75 F.3d 170, 178 (4th Cir. 2014ge also Rich v. Bruc&29 F.3d
336, 340 n.2 (4th Cir. 1997) (“True subjective recklessness requires knowletl gé that general
risk, and also that the conduct is inappropriate in light of that risk.”). “Adinewledge or
awareness on the part of the alleged inflicter . . . besoassential to proof of deliberate

indifference ‘because prison officials who lacked knowledge ola @nnot be said to have
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inflicted punishment.” Brice v. Va. Beach Corr. C{r58 F.3d 101, 105 (4th Cir. 1995) (quoting
Farmer, 511 U.S. at 844).

“Deliberate indifference is a very high standard showing of mere negligence will not
meet it.” Graysonv. Peed 195 F.3d 692, 6996 (4th Cir. 1999).See also Jacksp@75 F.3d at
178 (“[M]any acts or omissions that would constitute medical maioeawill not rise to the level
of deliberate indifference.”)[T]he Constitution is designed to deal with deprivations of rights,
not errors in judgment, even though such errors may have unfortunate consequémagson
195 F.3d at 6996; see also Jacksor75 F.3d at 178 (describing the applicable standard as an
“exacting”). A meredisagreement between ammate and a physician over the appropriate level
of care does not establigm Eighth Amendment violation absent exceptional circumstances.
Scintq 841 F.3dat 225. Further, the inmate’s right to treatment is “limited to thhtohr may be
provided upao a reasonable cost and time basis and the esserttisl te® of medical necessity
and not simply that which may be considered merely desiraklaited States v. Clawsps50
F.3d 530, 538 (4th Cir. 2011) (citiigpwring v. Godwin551 F.2d 44, 448 (4th Cir. 1977)).

Viewing the record in the light most favorable to Abled, clearly has suffered from many
serious medical need However, the record simply cannot support thatendantsrecklessly
disregarded such needs wdkliberatendifference The Court addresses each claifralleged
constitutionally imdejuate care separately

1. Eye Care & Cancer

The record evidence, viewed most favorably to Alrelllects Defendants’ reasonable
respases to Abell'scataracts and skin cancekbell received cataract surgery and was noted to
be doing well as of February 2D1 Although he developed PCO, this is a knamemplication of

the surgery and was corrected with a foloprlaser proceduggerformed in July 2019By August
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21, 2019anophthalmologst noted that Abell wadoing well with 20/30 vision in each eye.

Moreover,any delay in followup corrective treatment cannot constitute an unreasonable
response to Abell's medical @gs. The record amply reflects that Abell's skin cancer plicated
his cataract treatment. Indeadophthalmologistirstnoted Abell's cancerous sKisionswhich
required timely attention and treatmeihen, Dr. Getachew observetiditional lesionsn
October 2018equiring treatmentOnceAbell’'s skin cell cancer was in remission, he received the
laser eye surgery shortly thereaft Nor doesAbell claim thatany delay in receivingreatment
exposechim to a serious or significant injuryAccordingly, anysuch delay “does not violate the
Eighth Amendment where the seriousness of the injury is not appaf@rawn v. Comm’r of
Cecil Cty. Jail 501 F. Supp. 1124, 1126 (D. Md. 1980). Tharsthis recordno evidenceeflects
Defendants’ recklesslisregard forAbell's serious medical need SeeECF No. 30;see also
Farmer, 511 U.S. at 83%stelle 429 U.S. atl05-06.

2. Diabetes & Other Conditions

With respectto Abell's diabetes, heart disease ater health issues, the record reflects
that Abell received consistent monitagirand attention for his ailments. As for his diabetes,
medical staff modified Abell’'s insulin prescription monthly, if meéekly or daily, in an attempt
to keep his diabetes under control. Abell was often noncompliant @ad fa report for
fingersticks, insulin, and additional medication. Moreovie record reflects and Abell does
not dispute thathedid notadhere to the diet and exercise recommendatidiewithstanding
that Abell was often his own worst enentlye medical staff continued to work with him to reach
an agreed management plarhich they appear to have establislhsdfOctober 2019.

Likewise,Defendantgontinuously maitored Abell's medication for his heart diseasé an

urinary problems. They provided a wheelchaid wheelchair pusher to addressdhiertness of

10
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breathandwhen necessary, sougheatmentor Abell attheUniversity of Maryland Hospital and
Western Maryland Regional Medical CentAbell receiveda stress tesechocardiogragmuclear
medicine myocardial perfusion studiesd ultimatelycardiac catheterizationHis urinary tract
symptomsalsoappear® have beenr¢ated adequately as well

Abell, in responsesummarily assertsthat Defendants failed to timely and properly
prescribe medicationHowever, {d]isagreeents between an inmaé&d a physician over the
inmates proper medical care do not state a 8 1983 claim untespt@®nal circumstances are
alleged.” Wright v. Colling 766 F.2d 841, 849 (4th Cir. 1985) (citiGjttlemacker v. Prass&28
F.2d 1, 6 (3rd Cir.1970))Abell's disagreements with the medication regime keived do not
constitute suchexceptional circumstanse The record amply reflects thatbell's medical
conditiors wereclosely nonitored He wasseen in the medical undften for chronic care
appointmentsemergency care, and specialigsits. During that time, Defendants ranly
evaluatedAbell's condition andnedicationto control his diabetes and additional healtimcerns
On these facts, viewed most favorablyAioell, he cannot demonstrate that Defendants callously
disregarded any serious medical neetiisus, summary judgment is granted in Defend datsr
as to the Eighth Amendment claims.

3. Warden Graham

As to WardenGraham no record evidence supports that he Hhckct personal
involvement inAbell's medical care or thdte interfered with or otherwise prevented him from
receiving medical care.At best,the record evidence reflects tHataham played a narrowly
circunscribed role in denying Abell's ARPs. However, addressing an irsraimplaint, without
more, is insufficient to confer liability.See Atkins v. Maryland Div. of Cqr2015 WL 5124103

at *6 (D. Md. 2015) (act of denying grievanceSgott v. Pada, 2010 WL 2640308, *3 (D. S.C.

11



Case 8:19-cv-02155-PX Document 31 Filed 08/12/20 Page 12 of 13

2010) (failure to investigate or process a grievanGajlagher v. Shelton587 F.3d 1063, 1069
(10th Cir. 2009) (“[A] denial of a grievance, by itself without any conioacto the violation of
constitutional rights allegelly plaintiff, does not establish personal participation und&&g”)3
Thus,to the extent Abell raised constitutional claims based on Grahamtlvement in the ARP
process, summary judgment@raham’sfavoris granted

B. Negligence Claims

To the extent that Abelhlso brings medical negligence clainthe Court declines to
exercise supplemental jurisdiction over theBee28 U.S.C. § 1367(c) (stating that a district court
“may decline to exercise supplemental jurisdictioreroa claim . . . [if] the district court has
dismissed all claims over which it has original jurisdiction."yVhen, as here, the federal claim
is digmissed early in the case, the federal courts are indimdémiss the state law claims without
prejudice rather than retain supplemental jurisdictiadDdrnegie Mellon Univ. v. Cohijld84 U.S.
343, 350 (1988) (citingynited Mine Workers of America@ibbs 383 U.S. 715, 726-27 (1966)).
The Court dismisses withoudrejudiceany common law negligence claims so that Abell may

pursue them in state court, if possible.

3 To the extenfAbell claims that Defendai@rahamviolated hisown policyin processing
administrative grievancesuch a claim does not rise to a cdosbnal violation. The adoption of
procedural guidelines does not give rise to a liberty interest; thus, the failaileworegulations does not,
in and of itself, resultin a violation of due proceS®e Culbertv. Youn§34 F.2d 624, 628 (7th Ci
1987);accord Kitchenv. Icked16 F. Supp. 3d 613, 629 (D. Md. 20H5¥,d, 644 F. App’x 243 (4th Cir.
2016). Moreover,‘inmates have no constitutional entittement or due process interest insdacces
grievance procedureBooker v. S.C. Dep’'t @orr., 855 F.3d 533,541 (4th Cir. 2013&e Robinson v.
Wexford Civil Action No. ELH-17-1467, 2017 WL 4838785, at *3 (D. Md. Oct. 26, 2017) (“[E]ven
assuming, arguendo, that defendants . . . did not satisfactorilyigatesor respond to plaintiff's
administrative grievances, no underlying constitutional claim has been $tated.

4 To sustain a medical malpractice claim in state court, Atvedt adhere to the Maryland Health
Care Malpractice Claims Act, Md. Code Ann., Cts. & Jud. Proc2®-®1, etseq, which requires a
plaintiff to file medical negligence claims with the Health Care Alternative Disptel&®®n Officeprior
to filing suitwhen the claim for damages exceeds the jurisdictional amount for the stateatisrts See
id. at 8 32A-02;see also Roberts v. Suburban Ho&gs0cC., InG.73 Md. App. 1, 3 (1987).

12
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C. Injunctive Relief

Abell's request for injunctiverelief is also denied.A preliminary injunction is an
extraordinary and drastic remedgee Munaf v. Gere®53 U.S. 674, 6890 (2008). A party
seeking a preliminary injunction bears the burden of demonstrating: (1)ilzodeklof success on
the merits; (2) a likelihood of suffering irreparable harm in the alesehpreliminary relief; (3)
that the balance of equities tips in the parfg'gor; and (4) why the injunction is in the public
interest. Winter v. Nat. Res. Def. Council, In&55 U.S. 7, 20 (2008)fhe Real Truth About
Obama, Inc. v. Federal Election Comm&75 F.3d 342, 3487 (4th Cir. 2009).As to irreparable
harm, the meant must show the harm to be “neither remote nor speculative, but antua
imminent.” Direx Israel, Ltd. v. Breakthrough Med. Grqu@b2 F.2d 802, 812 (4th Cir. 1991)
(citation omitted).In the prison context, courts should grant preliminary injueatglief involving
the management of correctional institutions only under exceptional apetiom circumstances.
See Taylor v. FreemaB34 F.3d 266, 269 (4th Cir. 1994).

Becausehe Court has granted summary judgment in Defetsi&avor, Abell has not
suwcceeded on thmeritsof his claims. For this reason alone, the requestifipmctive relief fails.
Moreover,Abell has not demonstrated that he is likely to suffer irreparable haimatahe balance
of equities tips in his favor. ThuBbell's request for injunctive reliefnust bedenied.

V. Conclusion

For the foregoing reasonfefendants’'motions, construed asnotions for summary
judgmentaregranted.

A separate Order follows

8/12/20 3/

Date Paula Xinis
United States District Judge
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