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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

ANTHONY MEYER,

Plaintiff, Case No.: GJH-19-3412
V.
DYNCORP INTERNATIONAL,LLC

Defendant.

* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Anthony Meyer brings this acitn against DynCorp tarnational, LLC
(“DynCorp” or “Defendant”) allegig three violations of the Amieans with Disabilities Act, 42
U.S.C. 8§ 12101 et. seq., as amended (“ADA”"). Speadly, he alleges hevas terminated on the
basis of his disability (“Count I"), deniedraasonable accommaddan (“Count II”), and that he
was retaliated against for engagiin a protected activity (“Coumii”). Now pending before the
Court is the Defendant’s Motion to Dismiss, ENE. 9, and Plaintiff's M&@on for Leave to File
a Surreply, ECF No. 18. No hearing is necesdang. R. 105.6 (D. Md. 2016). For the following
reasons, Defendant’s Motion to Dismiss is densd Plaintiff's Motion for Leave to File a

Surreply is denied.
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BACKGROUND!?

Plaintiff began working for Defendant on December 30, 2001. ECF No. £ Hid8vas
initially assigned to work at the United Stabmval Test Pilot School hangar, located at Naval
Air Station Patuxent River, as an aircraft mechadic, 20, but after seirvg in the Air Force
from 2006 to 2009, he was reassigned to avionius tlaereafter “adjusted, repaired and replaced
the electrical systems on various aircraft,; 1 21-22. In 2011, his work became focused on
avionics for the TH-57C Sea Ranger (“B4AC”) helicopterprimarily the radio
communications, navigation, and GPS systdths{{ 23—-24. Plaintiff alleges he was well-
regarded in his job, that thmghout his nearly fifteen-yeamigre with Defendant, he never
received a negative performance review, and that he planned to work for Defendant until he
retired.Id., 11 27-31.

On July 7, 2015, after experiencing severe head and neck pain, Plaastifushed to the
emergency roonid., I 32. His physician determined Pldintvould need to take time off from
work. Id., § 33. Plaintiff informed Defedant, who said he was approved for twenty-six weeks of
leave.ld. However, Amy DuLaney, Human ResourcesiBfits Administrator for Defendant,
sent Plaintiff a letter dated July 16, 2015 infanghhim that he would beequired to “provide a
full duty releag certification” upon his returmd., § 34. On July 30, 2015, Plaintiff was formally
diagnosed with cervical spine disease asi@ophyte complex fromhe C3-C4 and C6-C7
vertebraeld., § 35. On August 6, 2015, Plaintiff provided Defendant with a completed document
entitled “Certification of Health Care Providier Employee’s Serious Hdth Condition (Family

and Medical Leave Act)” detailing his medicastrictions, including climbing, crawling,

! For purposes of considegrDefendants’ Motion to Disres, the Court accepts the faalleged in the Complaint

as trueSee Aziz v. Alcolaé58 F.3d 388, 390 {4Cir. 2011).

2 Pin cites to documents filed on the Court’s electraifiiigf system (CM/ECF) refer to the page numbers generated
by that system.



bending, kneeling, lifting more than five pountsaching overhead, flexing or extending the
neck, sitting or standing more than thirty minutes. 1 38—39.

During his twenty-six-week medical leayPlaintiff underwent various medical
procedures and assessments, including€zins, to diagnosesh¢ondition properly and
determine the best method of treatméaht. § 42. Ultimately, Plaintiff's medical providers
concluded that Plaiiit's condition could be treated with relgm epidural injections in his neck,
approximately twice a yeald.

On December 2, 2015, Ms. DuLaney informed mi#iby email that hé leave was set to
exhaust on January 11, 201é., T 44. Plaintiff completed medical evaluation on January 6,
2016,id., 1 45, and on January 8, 2016, he reporté&kfendant’'s Human Resources Office to
request a reasonable accommoduatar his return to workid., § 63. He provided Mr. Ethrage
Haggard, the Human Resources Director, a oaddiote dated January 7, 2016 stating that he
could return to work but couldot lift anything greater than equal to twenty pounds and could
not perform “overhead work at this timed., 1 46, 63. Plaintiff'snedical providers had
informed him that these restriatis were in place because hé hecently received an epidural
injection and that he would be able to work without restrictions in a miohil§. 47. Mr.
Haggard told Plaintiff that Terry Swift, ttggoup manager, was the only person who could
authorize the issuance of a reasonable accommodation, but she was unavailable, and he should
return on January 11 to meet with Hel, 1 64—66. After meeting thi Mr. Haggard, Plaintiff
showed the medical note to Ray Taylogguction manager, and Dan Reyes, day shift
supervisor, both of whom toldrh they did not see a problemitivhis work restrictions and
reasonable accommodation request Boked forward to his returid., 7 67—-68. In his

position, Plaintiff was “rarely” required to perin overhead work orftitools and equipment



greater than or equal to twenty pounds, Y1 51-52. He could performearly all his duties on
the TH-57C by standing or sitty without raising his armsld., I 57.

Plaintiff alleges that he returned on Janublyto meet with Mr. Swift and Ms. DuLaney,
and he explained his request foreasonable accommodation, inahgdthat it was temporary in
nature and that he anticipatexturning to work in a filiduty status in one montkd., §{ 70-71.
Mr. Swift and Ms. DuLaney stated that theguld not provide Plaintiff any accommodations
and that, because Plaintiff did not providiilhduty release as requested on July 16, 2015,
Defendant was termitiag his employmentd., § 72. Defendant’s “&t Interview Form,”
signed on January 21, 2016 and effective Jan8a2016, lists the eson for Plaintiff's
termination as “[e]xhausting 26 weeks of LOW:, { 76.

On or around February 2, 2016, Plaintifflsysician provided hinwvith a medical note
indicating that he could worlofir hours a day for two weeks “thé no exacerbations of pain
with daily duties, he can then resume full time statlgs,” 83. Plaintiff povided the note to
Defendant, but Defendant would nmewerse Plaintiff’'s terminationid., § 84. On February 16,
2016, Plaintiff’'s physicians cleared him to metwo the workplace in a full-duty statud., { 85.

On September 15, 2016, Mr. Meyer filed a ctaim of discrimination with the U.S.
Department of Labor Officef Federal Contract Cortipnce Programs (“OFCCP”)., 1 12.
OFCCP issued a Notice of Results of Istigation on Decemb&6, 2018, finding “DynCorp
discriminated against [Mr. Meyer] when it failemlengage in the intectve process in response
to [Mr. Meyer]’s request for accommodationdasubsequently terminated [Mr. Meyerd’,
14. After Plaintiff and Defendant were unabladsolve Plaintiff's OFCCP Complaint through
conciliation, OFCCP issued Plaintiff a tlze of Right-to-Sue dad September 3, 2011..,

16. Plaintiff filed the instanlawsuit against Defendant on November 26, 2019, alleging



violations of the Americanwith Disabilities Act, 42 U.S.C. § 12101, et. seq. (“the ADA"),
including: (1) termination of eployment on the basis of disahjland perceived disability; (2)
denial of reasonable accorodation; and (3) retaliatiomd., 1Y 86—125. Defendant moved to
dismiss the Complaint on Febry&/, 2020, arguing Plaintiff had natleged sufficient facts to
show he was a “qualified indidual” or to show that Defendts legitimate, nondiscriminatory
basis for its actions was pretextual. ECF Nd?l&intiff filed a motionfor leave to file a
surreply, ECF No. 18, which Defendant has opposed, ECF No. 19.
1. MOTION FOR LEAVE TO FILE SURREPLY

Although not chronological, therfit issue to be consideredPlaintiff's Motion for
Leave to File Surreply. “As a general rule, thmu@ will not allow partis to file sur-replies.”
See Nicholson v. Volkswagen Grp. of Am., INo. CIV.A. RDB-13-3711, 2015 WL 1565442,
at *3 (D. Md. Apr. 7, 2015) (citingocal Rule 105.2(a) (D. Md.)see also Roach v. Navient
Sols., Inc. 165 F. Supp. 3d 343, 351 (D. Md. 2015) (“®pires are highly disfavored in this
District.”). In MTB Servicesthe court stated that a “partyoving for leave tdile a surreply
must show a need for a surreplifTB Servs., Inc. v. Tuckman-Barbee Const, No. 1:12-cv-
02109-RDB, 2013 WL 1224484, at *6 (D. Md. M@, 2013) (internal citeon omitted). The
court may permit a plaintiff to file a surreply“d defendant raises wdegal issues or new
theories in its reply brief,id. (citing TECH USA. Inc. v. Evan892 F.Supp.2d 852, 862 (D. Md.
2009)), and “when the moving party would be uedabl contest mattersgsented to the court
for the first time in tle opposing party’s replyKhoury v. Meserve268 F.Supp.2d 600, 605 (D.
Md. 2003). However, “[a] motion for leave to file a surreplyynba denied when the matter
addressed in the reply is not neWlarshall v. Capital View Mut. Homeblo. RWT-12-3109,

2013 WL 3353752, at *3 (D. Md. JuBj, 2013) (citation omitted).



Defendant’s Reply did not ass@ew facts or allegationSeeECF No. 17. Plaintiff
argues leave to file a surreply is nevertheleaganted because DefendarReply asserted two
new legal arguments: “(1) the ADA does not rieg@an employer, under any circumstances, to
provide more than twenty-six (26) weekdedive under the ADA and; 2very task arguably
related to the repairing [of] a helicopter is esséntighout regard to the frequency or nature of
the task.” ECF No. 18 at 2. However, neithettafse arguments is truly new or raised for the
first time in the Reply. Instead, they reprdsextensions of prior arguments regarding (1)
whether an additional month of medical leave constitutes a reasonable accommodation and (2)
whether overhead work and hedifiing are essential or marginfainctions of an avionics
mechanic position. Parties may not use surreplies tothavast word on legal questions
disputed across the earlier bridior may they use any novel spin on a prior argument to justify
continued rounds of briefingee Dones v. Brennait47 F. Supp. 3d 364, 373 (D. Md. 2015)
(denying motion for leave to fila surreply where “it appears thRtaintiff[ ] seek[s] merely to

re-open briefing on thessues raised’”) (quotinpterphase Garment Solutions, LLC v. Fox
Television Stations, Inc566 F.Supp.2d 460, 467 (D. Md. 2008)kre, because Defendant’s
Reply did not raise new issuttgt could not have been ampiated beforehand, and instead
merely provided additional legal authority ashelelopment of its pricarguments, Plaintiff's
Motion for Leave to File a Surreply is denied.
1. MOTION TO DISMISS

A. Standard of Review

Defendants have moved to dismiss iti#fis Complaint on the ground that the

Complaint fails to state a claim upon whichieecan be granted. When deciding a motion to

dismiss, a court “must accept as true all offfwdual allegations contaéd in the complaint,”



and “draw all reasonable inferences [frtmse facts] in favor of the plaintiffE.lI. du Pont de
Nemours & Co. v. Kolon Indus., In637 F.3d 435, 440 (4th Cir. 201(tjtations and internal
guotation marks omitted). PursuantRule 8(a)(2) of the Federal Rules of Civil Procedure, a
complaint must contain a “short and plain stagatof the claim showanthat the pleader is
entitled to relief.” FedR. Civ. P. 8(a)(2).

To survive a motion to dismiss invoking FealeRule of Civil Pocedure 12(b)(6), “a
complaint must contain sufficient factual matter, ateg@s true, ‘to statecaim to relief that is
plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citigell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). The factual alteges must be more than “labels and
conclusion . . . . Factual allegatiomsist be enough tois a right to reliehbove the speculative
level . .. .”"Twombly 550 U.S. at 555ee also id(“[T]he pleading must contain something
more . . . than . . . a statement of facts thakeiyereates a suspicigaf] a legally cognizable
right of action[.]”) (quoting 5C. Wright & A. Miller, Fedeal Practice and Procedure § 1216,
235-36 (3d ed. 2004)). A complaint will not survive Rule 12(b)(6) review where it contains
“naked assertion[s]” devoid of “further factual enhancemeddt.at 557. “A claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantiable for the misconduct allegeddbal, 556 U.S. at 663. “But
where the well-pleaded facts do not permit the tctmuinfer more than gnmere possibility of
misconduct, the complaint hakeged—»but it has not ‘show[n]—'thiahe pleader igntitled to
relief.” See idat 679 (citing Fed. Rul€iv. Proc. 8(a)(2)).

In the Fourth Circuit, “although plaintiff ‘need noplead facts sufficient to establish a
prima facie case of . . . discrind@tion to survive a motion toginiss,’ the ‘pleading standard

established imgbal andTwomblyapplies[.]” Aletum v. Kuehne + Nagel GdNo. CV ELH-19-



1972, 2020 WL 1955553, at *10 (D. Md. Apr. 23, 2020) (quotmpds v. City of Greensbqro
855 F.3d 639, 648 (4th Cir. 2017)). “Thus, the quesdicthe motion to disms stage is whether
the plaintiff has stated ‘a plailble claim for relief . . . .”Aletum v. Kuehne + Nagel C&020
WL 1955553, at *10 (quotin@iociola v. Balt. City Bd. of Sch. Comm’GCB-15-1451, 2016
WL 125597, at *4 (D. Md. Jan. 12, 2016)).
B. Discussion
1. Qualified Person with Disability

The Americans with Disabilities Act df990 (“ADA”) prohibits discrimination by
employers against qualified individuals wahdisability. 42 U.S.C. § 12112. The ADA bars not
only “disparate treatment because of an employdisability,” but also “the failure to make
‘reasonable accommodations to the known physicatental limitation®f an otherwise

gualified individual with a diability,” and “‘denying empdyment opportuniés to a job
applicant or employee,” whereetlienial of the employment oppanity ‘is based on the need . .
. to make reasonable accommodatioBtiin v. Univ. of Md. Med. Syst. CqrB69 F. App’x 472,
479 (4th Cir. 2010) (quoting 42 U.S.C. § 12112ic)§ 12112(b)(5)(A)id. § 12112(b)(5)(B)).
The ADA also prohibits retaliation agairesty individual who has opposed any act of
discrimination under the statute,who has “made a charge, testifi@ssisted, or participated in
any manner” in a proceeding under the statt2dJ.S.C. § 12203. Because all three claims
require Plaintiff to allege facts sufficient tbasv he is a “qualified indidual with a disability”
under the ADA, the Court begins its analysis there.
a. Disability
A disability is defined as: “(A) a physical or mental impagmhthat substantially limits

one or more major life activities of such indlual; (B) a record of sucin impairment; or (C)



being regarded as having suchigpairment[.]” 42 U.S.C. § 12102(19ee alsdsentry v. E. W.
Partners Club Mgmt. Co816 F.3d 228, 239 (4th Cir. 201@juting 29 C.F.R. § 1630.2(k)(1)).
Major life activities include, buare not limited to;sleeping, walking, stnding, lifting, bending
... working” and “reproductiveunctions.” 42 U.S.C. § 12102(2)(AB). An individual with “a
record of such an impairment,” or who is “regarded as having such an impairment,” will be
considered to have a disabilitg. 8 12102(1)(B)—(C).

The question of whether a plaintiff is disathlor has a record of disability under the
ADA is “a question of law for the court.’'Coghill v. Bd. of Educ. of Prince George’s Cty.
GJH-14-2767, 2017 WL 1049470, at *5 (D. Md. 2017) (quoRage v. Home Depot U.S.A.,
Inc., 186 F. Supp. 2d 595, 608 (D. Md. 2002)f,d, 703 F. App’x 211 (4th Cir. 2017). To
resolve this question, the court musike an “an individalized inquiry, particwr to the facts of
each case.E.E.O.C. v. Sara Lee Cor237 F.3d 349, 352 (4th Cir. 2001). “[T]he date of an
adverse employment decision ig ttelevant date for deternmig whether a plaintiff is a
‘qualified individualwith a disability.” E.E.O.C. v. Stowe-Pharr Mills, In216 F.3d 373, 379
(4th Cir. 2000).

Plaintiff alleges that hevas diagnosed with cervicapine disease and osteophyte
complex from the C3-Cdnd C6-C7 vertebra&CF No. 1 I 35. This diagnosis and the
associated impacts on PlaintifBility to climb, crawl, bend, lael, lift more than five pounds,
reach overhead, flex or extend his neck, ahdrsstand more than thirty minutes were
documented in a form entitled “Certification leéalth Care Provider for Employee’s Serious
Health Condition (Famil\and Medical Leave Act).ld., 11 38—39. He also provided this
document to Defendant. Although Plaintiff’'s symptoms lthimproved at the time of the

alleged adverse employment decision conteseze, he still requickongoing treatment to



manage his conditiod., 1 42—43. Plaintiff has thus allegedfisient facts to show he has a
disability.
b. Qualified Individual

Whether Plaintiff is a “quali@d individual” is a closer ggstion and is heavily contested
by the parties. A “qualified individual” is defied in the ADA as a person who, “with or without
reasonable accommodation, can perform the esknt@ions of the employment position that
such individual holds or desgé 42 U.S.C. § 12111(8). Essentiiahctions are those “that bear
more than a marginal relationship to the job at isstygatall v. Nat’'| Educ. Centers, Inc. of
Cal., 31 F.3d 209, 213 (4th Cir. 1994) (quoti@pandler v. City of Dallas2 F.3d 1385, 1393
94 (5th Cir. 1993))Jacobs v. N.C. Admin. Office of the C&0 F.3d 562, 579-80 (4th Cir.
2015). “Plaintiff bears the burden of demonstig that [Jhe could pdorm the essential
functions of [his] job."Tyndall 31 F.3d at 213eealso Halpern v. Wake Forest Univ. Health
Scis, 669 F.3d 454, 462 (4th Cir. 2012). A reasonalsleommodation is orteat “enables [a
qualified] individual with a disabty . . . to perform the esséial functionsof [a] position.”29
C.F.R. 8 1630.2(0)(1)(ii). Reasonable accommaadatmay comprise “job restructuring, part-
time or modified work schedules,” 42 U.S.C13111(9)(B), as well dpermitting the use of
accrued paid leave or providing additional ungaale for necessaryetment,” 29 C.F.R. 8§
app. 1630.2(0). Here, the partiesmlite whether liftingtems greater thatwenty pounds and
performing overhead work aessential functions of ttjeb and whether reasonable
accommodations would allow Plaintiff to penfn the essential functions of the job.

i Essential Functions
The ADA identifies two factors that inform wther a function is essential to a position.

First, the court must consider the empldygudgment of the essential functioiee42 U.S.C. 8

10



12111(8). Second, if a written jatescription has been prepadtktad of advertising or
interviewing candidates for a position, tllaiscription “shall be considered evidence of
the essential functions of the jolsee id.
The applicable regulations provide additional guidance on an essential-
function inquiry. First, the reguii@ns define the essential fuians as “the fundamental job
duties of the employment position the individuéih a disability holds or desires,” excluding
“the marginal functions ahe position.” 29 C.F.R. 8 1630r§(1). Second, the regulations
identify seven factors that are “evidencenbfether a particular fiction is essential”:
i. the employer’s judgment aswhich functions are essential;
il. yvritten job descriptions prepared befodvertising or interviewig applicants for the
iii. Jt(r)lz’ amount of time spent oretfob performing the function;
iv.  the consequences of not requiring ith@umbent to perform the function;
v. the terms of a collecterbargaining agreement;
vi. the work experience of past incumbents in the job;
vii.  the current work experience ioicumbents in similar jobs.
Id. 8 1630.2(n)(3)(i)—(vii). None of the seven factors is dispositive, and not all of them will be
relevant in every cas8&ee, e.gJacobs 780 F.3d at 579 (considering some but not all regulatory
factors). Furthermore, the list factors isnot exhaustiveSee29 C.F.R. 8§ 1630.2(n)(2)(3)
(explaining that proof oéssential functions includes, “butrist limited to,” evidence identified
by regulatory factors). Thus, for example, a wnitfgb description prepared after advertising or
interviewing applicants for the job could be reletvavidence of whether a function is essential.
See Basith v. Cook Ctyp41 F.3d 919, 928 (7th Cir. 2001).
At the time of the alleged adverse@oyment decision, Platiff's physician had

provided a medical note stating tauld not lift anythng greater than or equal to twenty pounds

and could not perform “overhead work at ttime.” ECF No. 1 1 46. The parties dispute

11



whether lifting items greater than or eqt@atwenty pounds and performing overhead work
constitute “essential functions” ofdposition as an avionics mechanic.

Plaintiff has alleged, “[tlheystems Mr. Meyer worked oneaall located at, or below,
Mr. Meyer’s chest level when he works on themd gherefore, would not have required reaching
overhead,” and “the tools, equipntgar parts regularly used perform maintenance, or repair
work, on the TH-57C systems on which Mr. Meyerked did not weigh over twenty pounds.”
ECF No. 1 11 53-5%ee29 C.F.R. § 1630.2(n)(3)(vi) (takingt;naccount past employees’ work
experiences). Plaintiff alleges &s “rarely” required to perfm overhead work or lift tools
and equipment greater than or equal to twenty poudd4y 51-52see29 C.F.R. §
1630.2(n)(3)(iii) (considering themount of time spent perforng the function). Additionally,
Plaintiff alleges that during th@ght shift, there are approxinedy twenty avionics mechanics
and many other employees performinork on other parts of the lfmpters located in the same
hangar where Plaintiff worked, including at lease other employee assigned to perform work
on the TH-57C, and that employees frequentbystsd each other in the performance of their
duties. ECF No. 1 1 60-6&; 29 C.F.R. § 1630.2(n)(2)(ii) (findg a function may be essential
where “the small size of the workforce re@girall employees to be able to perform the
function”). Finally, Plaintiff alleges that l&howed the medical note to a production manager
and day shift supervisor, both of whom tolchithey did not see a problem with his work
restrictions and looked forwatd his return. ECF No. 1 {1 67-6%e29 C.F.R. §
1630.2(n)(3)(i) (considering the ghoyer’s judgment). Taking intaccount the factors outlined

in 29 C.F.R. § 1630.2(n)(3) and Z9F.R. § 1630.2(n)(2)(i)—(iiij,and taking all factual

3 The regulations also provide three examplesitofitions where a function can be essential:
i. the job exists specifically to perform the function;
ii. the small size of the workforce requires all eoyples to be able to perform the function;
iii. the employee is hired for her expertise in performing the highly specialized function.

12



inferences in the light most ptise to Plaintiff, the Courts finds the Plaintiff has sufficiently
alleged overhead work and lifting tools and equipment greater than or equal to twenty pounds are
not “essential functions” of thavionics mechan position.

Defendant’s arguments to the contrary @ampersuasive. According Defendant, lifting
items greater than or equal to twenty pousuad performing overheasork “are essential
functions of his position insofar #éise reason that the avioniexhnician position exists is to
perform the essential duties nssary to repair electrical systeron a helicopter.” ECF No. 9-1
at 6. Defendant continues, “[ijis the Complaint concedes, at least some of the duties associated
with repairing a helicopter requirddat Meyer be able to raise l@sms or lift more than twenty
pounds, he could not perform the ed&d functions of his positiofbecause he could not repair
a helicopter) and he is not a (jfiad individual under the ADA.1d. Defendant argues, in
essence, that any task normallrformed by an avionics mechais definitionally “essential.”
However, the fact that an employee may normallfgoe a task is insufficient to establish that
it is essential. The question remains whethertwaad work or heavyfting are essential to
repairing helicopters, and Plaintiff diaufficiently alleged they are not.

Defendant further attempts togae that, even if Plaintiff isarely required to do either of
the restricted tasks, the frequency with which essential functions aoenpedf does not speak to
whether they should be considered essemtiaht 6—7. As support, Defendant points to a case
involving firefighters, finding “thdifting and carrying of victimss an essential function of the
position of firefighter becauseig a task that must be penfioed whenever required, however
infrequent that may beSerrano v. Cty. of Arlingtqre86 F. Supp. 992, 1000 (E.D. Va. 1997).

However, it is readily apparent that the needaffirefighter to be abléo carry a human from a

See29 C.F.R. § 630.2(n)(2)(i)-(iii).

13



fire if the situation presents itself is distingjuable from Plaintiff's ned to lift a heavy object
while fixing a helicopter. That task was, in a very differefactual circumstance, considered
essential even if performed rarely doed change the Court’s analysis he8ee29 C.F.R. §
1630.2(n)(3)(iii).
ii. Reasonable Accommodations

Even assuming Plaintiff could not pemio essential job functions without
accommodations, Plaintiff has alleged there were reasonable accomm®tiziowould have
allowed him to perform those futiens. Plaintiff alleges that heformed Defendant that after
one month, he would be able to work withecestrictions. ECF No. ¥ 71. Plaintiff further
alleges that he could have basansferred to another positidd., I 91. Third, Plaintiff alleges
that a colleague could have performed aegessary overhead work and heavy liftialg, 11 62,
91. Defendant’s claims that these are Baspnable accommodations are not persuasive.

First, Defendant argues that “the medidatumentation that Meyer did submit provides
no indication that his medical reistions would ever be lifted,&nd Defendant is not required to
provide Plaintiff with irdefinite leave. ECF No. 9-1 at 9. ttever, Plaintiff alleges that he
informed Defendant that he would be atdavork without restrictions in a monffECF No. 1
71. InWilson the Fourth Circuit concluded that “a leave request will not be unreasonable on its
face so long as it (1) is for a lited, finite period of time; (2) coisds of accrued paid leave or
unpaid leave; and (3) is shown to be likelatdieve a level of success that will enable the

individual to perform the essential functions of the job in questMilson v. Dollar Gen. Corp

4 Defendant’s argument that it need only have relied enetkt of Plaintiff's medical note, and not on Plaintiff's
own statement that his physician had said Plaintiff would be able to work without restrictionsonth, failsSee
ECF No. 9-1 at 11. Even if the court considers the note iggsdfSec’y of State for Date v. Trimble Navigation
Ltd., 484 F.3d 700, 705 (4th Cir. 2007), taking the facts in the light most fagacaBlaintiff, Plaintiff also told
Defendant the restrictions would be temporary.

14



717 F.3d 337, 345 (4th Cir. 2013) (citirtgalpern v. Wake Forest Univ. Health Scig69 F.3d
454, 465-66 (4th Cir. 2012Myers v. Hose50 F.3d 278, 283 (4th Cir. 1995%ge alsdMoore v.
Md. Dep’t of Pub. Safety & Corr. Servs. Patuxent |[(GCB-11-0553, 2013 WL 549864, at *4
(D. Md. Feb. 13, 2013) (“Additional medical leaveaiseasonable accommodation only where it
is ‘finite and will be reasonably likely to aehle the employee to return to work.™)
(quotingKitchen v. Summers Continuous Care Ctr., LB&2 F. Supp. 2d 589, 596 (S.D.W. Va.
2008));see alsdzarcia-Ayala v. Lederle Parenterals, In@12 F.3d 638, 648 (1st Cir. 2000)
(“Some employees, by the nature of their disgbiare unable to providen absolutely assured
time for their return to employmerbut that does not necessariiyake a request for leave to a
particular date indefinite.d&€h case must be scrutinizeal its own facts. An unvarying
requirement for definiteness agaleparts from the need fardividual factual evaluation.”).
Here, where the Plaintiff informddefendant that he would be albework without restrictions

in a month, a finite periodf leave could be found tee a reasonable accommodation.

Second, regarding Plaintiff’'s suggested trangh another position, Defendant argues
Plaintiff fails to allege factshowing he “had the requisite &avledge, skills, or experience to
perform the duties of a tools apdrts attendant.” ECF No. 9-1&t9. Plaintiff alleged that, at
the time of his termination, he could have parfed the essential functions of vacant positions
with or without reasonable accommodations. ECF No. 1 11 80-81. Plaintiff further alleges that
the tools and parts attendant position “had noirement to reach overhead or lift more than
twenty pounds.ld.,  82. Further factual allegatioase unnecessary at this sta§ee Townes v.
Maryland Dep’t of Juvenile SeryNo. JKB-15-1093, 2015 WL 592811 *6 (D. Md. Oct. 8,
2015) (denying a motion to dismiss where Plé#fiaieges that there were other positions

available which were “compatible with heequested accommodations”). After discovery,
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however, Plaintiff will “bear[] the burden of §howing that such a job was available at the
relevant time and that hewld have performed the essahfunctions of that job.¥Wehner v.

Best Buy Store4..P., No. CV MJG-15-2163, 2017 WL 952685, at *12 (D. Md. Mar. 10, 2017);
see also idat *11 (“Courts have recognizéidat the employer is ia far better position than the
employee to identify vacant positions ttia¢ employee may qualify for because of the
employer’s advanced capacity and resourgeBdr now, the allegation is sufficient.

Finally, Defendant argues that shifting burdé¢o another employee is not a reasonable
accommodation. However, (1) exchanging respalitg#s for marginal functions between
employees or (2) shifting duséhat may be performed “algs have been found to be
reasonable accommodatiosge Benson v. Nw. Airlines, In62 F.3d 1108, 1112 (8th Cir.
1995) (“Job restructuring is a possible accomatiath under the ADA. Restructuring frequently
involves reallocating the margihfunctions of a job.”) (iternal citations omittedRorrer v. City
of Stow 743 F.3d 1025, 1044 (6th Cir. 2014) (“Shiftimgrginal duties tother employees who
can easily perform them &reasonable accommodationsge also EEOC Enforcement
Guidance: Reasonable Accommodation and Undiarelship Under the Americans with
Disabilities Act No. 915.002 (Oct. 17, 2002)An employer may switclthe marginal functions
of two (or more) employees in order to resture a job as a remsable accommodation.”3ge
also Borkowski v. Valley Cent. Sch. Qié8 F.3d 131, 140-41 (2d Cir. 1998pting that in the
hypothetical case of a visually impaired clerk, vehtre essentidlinctions of a job are “the

ability to take in, process, and act on inforimaf’ “[t|he provisionof a reader in these
circumstances does not eliminateemsential function, but rathpermits the individual with a
disability to perform that essealtfunction”). Therefore, if ogrhead work and heavy lifting are

found to be marginal functionand other employees couldveaeasily performed them on
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Plaintiff's behalf, such anreangement would be reasonalilé. Rehrs v. lams C0486 F.3d

353, 357 (8th Cir. 2007) (“[A]Jn accommodatioratiwould cause other employees to work
harder, longer, or be deprivedabportunities isiot mandated.”)accord Milton v. Scrivner,
Inc., 53 F.3d 1118, 1125 (10th Cir. 1995). Plaintiff alegieat “[e]mployeedrequently assisted
each other in the performance of their dutiesl & colleague could have easily assisted him”
with any necessary overhead work or heafitinfi. ECF No. 1 11 60—-62hese allegations are
sufficient at this stage.

Therefore, Plaintiff has alleged suffinigfacts to show that, with reasonable
accommodations, he could have performed the essential functions of the position, meaning he
was a qualified individual with a disability tite time of the allged adverse employment
decisions. The Court next addressesrhdésidual counts in the Complaint.

2. Count |: Termination of Employment

In Count I, Plaintiff alleges he was unlawfuterminated becaus# his disability. ECF
No. 1 11 86-98. A plaintiff may prove that an adecemployment acticaamounts to intentional
employment discrimination through)(direct or circumstantial evihce of discrimination that is
sufficiently probative taneet his burden of proadee Evans v. Technologies Applications &
Serv. Co, 80 F.3d 954, 959 (4th Cir. 1996); or throg@hthe burden-shifting approach first
articulated by the Supreme Court\ttDonnell Douglas Corp. v. GreeAll U.S. 792 (1973).
Under the latter approach, the plaintiff must festablish a “prima facie case of discrimination.”
Laing v. Fed. Exp. Corp703 F.3d 713, 719 (4th Cir. 2013). im@ake a prima facie case for a
wrongful discharge, the plaintifiust show that: (1) he is within the ADA’s protected class; (2)
he was discharged; (3) at the tiwfehis discharge, he was perfung the job at a level that met

his employer’s legitimate expetitans; and (4) his discharge ocred under ciramstances that
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raise a reasonable infeenof unlawful discriminatiorHaulbrook v. Michelin N. Am252 F.3d
696, 702 (4th Cir. 2001). Beyond challenging thaiimiff is a qualifiedindividual with a
disability, and thus part of hADA’s protected class, Defendatoes not appear to seriously
dispute that Plaintiff has allede prima facie case. Thus, fBeurt addresses the prima facie
case only briefly.

As discussed above, Plaintiffgalded facts sufficient to shdwe is a qualified individual
with a disability,seeSection Il.B.1, and thus within the ADA'’s protected classHaulbrook
252 F.3d at 702 (“One is within the ADA'’s protectedsd if one is ‘a qudied individual with a
disability.”) (citing 42 U.S.C.A. 8 12112). Thuthe first element is satisfied. Additionally,
Plaintiff alleged that his emplayent was terminated, satisfyingeteecond element. ECF No. 1
72. Plaintiff further alleges th&iefendant was meeting his emypér’'s legitimate expectations
and was considered an exemplarypoyee, satisfying the third elemerid., 11 27-29. The
court also finds the fourth element satisfiasl Plaintiff was termated immediately after
requesting a reasonable accommodatsae Haulbrook252 F.3d at 706 (“Giving Haulbrook
the benefit of all reasonable infemes, a contested issue of fact arguably exists as to the causal
connection between his accommodatrequest and termination, due solely to the proximity in
time of his termination on November 25 drid assertion on Noverab4 of a right to
accommodation under the ADA.”).

Under theMcDonnell Douglasapproach, once a plaintifftablishes a prima facie case,

“a presumption of illegal disgnination arises, and the burdef production shifts to the

5 The fact that Plaintiff had been on medical leand was not working at the specific moment when his
employment was terminated is not disqualifying, as courts have looked to absenceshewalod/ed leave period

in determining a plaintiff was not meeting expectati@ee Smith v. Charter Communications,,lho. 3:18-CV-
80-MOC-DSC, 2020 WL 3606391, at *7 (W.D.N.C. July 2, 2020) (“Because Plaintiff repeatedly refused to attend
work for three full months after his approved leave, Plaintiff cannot prove he was perfornjisig dtisill, much

less to the level of Charter’s legitimate expectations.”).
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employer” to produce evidence of a legitimaten-discriminatory reason for its adverse
employment actiortHoyle v. Freightliner, LLC650 F.3d 321, 336 (4th Cir. 2011). “If the
defendant carries this burdengrbduction,” the plaitiff must then prove, by a preponderance of
the evidence, “that the proffereglason was not the true reasontldahat the plaintiff “has been
the victim of intetional discrimination."Tex. Dep’t of Cmty. Affairs v. Burdiné50 U.S. 248,
255-56 (1981).

As a preliminary matteRlaintiff argues thd&cDonnell Douglagramework does not
apply to wrongful termination alms based on the need to ma&asonable accommodations. It
is true that failure-to-accommodate ofai are generally not analyzed underMwonnell
Douglasframework.See Nadler v. HarveWo. 06-12692, 2007 WL 2404705, at *9 (11th Cir.
2007) (“A majority of our sister circuits habeen persuaded by this distinction, and we join
with them today and hold thitcDonnell Douglasurden-shifting is not applicable to
reasonable accommodation cases.”). Defendantymiasly for that reamn, did not suggest its
pretext-based argumisnshould apply to Count I, Plaintiff'failure-to-accommodate claim. ECF
No. 9-1 at 2. Plaintiff' sattempt to extend this rule to teymination claim, however, misses the
fundamental distinction beten cases analyzed under kheDonnell Douglagramework and
those not: the need to show distinatory intent, either thrmyh direct evidence or the burden-
shifting construct allowed bylcDonnell Douglas

In failure-to-accommodate cases, ittes irrelevant. As the court iRotterexplains,

[I]t is not the employer’s dcriminatory intent in takig adverse employment action

against a disabled individual that mattdather, discrimination occurs when the

employer fails to abide by a legally imposaty. The known disability triggers the duty

to reasonably accommodate and, if the emplégiés to fulfill that duty, we do not care if
he was motivated by the disability.
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Peebles v. PotteB54 F.3d 761, 767 (8th Cir. 2004). Therefore Mu®onnell Douglas
framework is unnecessary:

Reasonable accommodation claiane not evaluated under theeDonnell Douglas

burden-shifting analysis. . . . This is so bessaa claim against an employer for failing to

reasonably accommodate a disabled employeerdidarn on the employer’s intent or

actual motive. ThécDonnell Dougladine of cases, howevds aimed at fleshing out

this elusive factual question oftentional discrimination.
Id. at 766 (internal quoten marks omitted)see also Lenker v. Methodist HQspl0 F.3d 792,
799 (7th Cir. 2002) (“[W]hen a plaintiff brings claim under the reasable accommodation part
of the ADA, the burden shifting method of prasfboth unnecessary and inappropriate.”);
Higgins v. New Balance Athletic Shoes, Ji®4 F.3d 252, 264 (1st Cir. 1999) (arguing that
reasonable accommodation does not requiremployer’s action be motivated by
discriminatory animus directeat disability, and thus “[t]follows inexorably that th&icDonnell
Douglasscheme is inapposite in respect to such claims”).

However, in a claim where siriminatory intent mattersuch as one of disparate
treatment, thdcDonnell Dougladest still appliesSee Nadler2007 WL 2404705, at *1. The
Fourth Circuit recognized ithprecise distinction iVilliam v. Channel Mast Satellite Sys.,

Inc., writing, “[t{jhe McDonnell Douglagest is designed to circumvea factual dispute over the
reasons for discharge, and is therefore mpgropriate when the defendant disavows any
reliance on discriminatory reasons for ittvarse employment aoti.” 101 F.3d 346, 348 n. 1
(4th Cir. 1996)brogated on other grounds by iBhex rel. Baird v. Rosel92 F.3d 462, 470

(4th Cir. 1999). In a claim brought under 42 I©S§ 12112(b)(5)(B), the Plaintiff must establish
that he or she was terminated “based on the akgdch covered entity make reasonable

accommodation to the physicalmental impairments of the engylee or applicant.” Defendant

disputes that its basis for teinating Plaintiff’'s employment v&adiscriminatory. Therefore, the
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guestion of intent is central, and thleDonnell Douglagramework applies if a plaintiff is
unable to make its case through direatdence of intentional discrimination.

Understanding th&cDonnell Douglagramework applies to @unts | and Ill, the Court
proceeds to discuss whether, as Defendantarghose claims must be dismissed because
Plaintiff has failed to allege €&s showing its legitimate, non-drminatory basis for terminating
Plaintiff was merely a pretext,CF No. 9-1 at 10-12, or, if asaiitiff counters, a showing of
pretext need not be madetlais stage. ECF Nd.4 at 15-16. The Fourth Circuit has stated:

Whether the [defendant]'s nondiscriminatorypknation for rejedng the third-lien

position is in fact pretext i@ question to be analyzed undee long-familiar shifting

burdens regime dficDonnell Douglas v. Greed11 U.S. 792, 93 S.Ct. 1817, 36

L.Ed.2d 668 (1973), and not under Rule 12(b)(6). Still, uhglzal andTwombly the

Court must consider the plausibility of infimg discrimination baskon [the plaintiff]’s

allegations in light of afiobvious alternative explanation” for the condugbal, 556

U.S. at 682, 129 S.Ct. 1937. In other wordsilevfthe plaintiff] need not establish a

prima facie case at this stage . . . we muddtisfied that the [defendant]’'s explanation

for rejecting the loan does not renddre[plaintiff]’'s allegations implausible.
Woods v. City of Greensbqr55 F.3d 639, 648 (4th Cir. 201%3ge also Craft v. Fairfax
County GovernmeniNo. 1:16CV86(JCC/MSN), 2016 WL 1643433, at *4 (E.D. Va. Apr. 26,
2016) (“Plaintiff need not pleaf@cts sufficient to constitute prima facie case under the burden-
shifting framework oMcDonnell Douglas Corp. v. Greghut courts may look to the
requirements of a prima facie case as a guidesassing the plausibility @laintiff's claim for

relief.”) (internal citations omittedHart v. Lew 973 F. Supp. 2d 561, 580 (D. Md. 2013)

(“These two methods of pro@direct evidence and tidcDonnell Douglagramework] establish

6 AlthoughWoodsinvolves a claim brought pursuant to 42 U.S.C. § 1981, its analysis of the McDonnell Douglas
framework is nevertheless instructi®se Ennis v. Nat'l Ass’n of Bus. & Educ. Radio,,|&8 F.3d 55, 57 (4th Cir.
1995), as amended (June 9, 1995), as amended (Mar. 14 (2DO&Ys have applied the McDonnell Douglas
scheme of proof to claims brought under several different statusse"glso Aletum v. Kuehne + Nagel 0%o.

CV ELH-19-1972, 2020 WL 1955553, at *8 (D. Md. Apr. 23, 20e8Jthough McDonnell-Douglasnvolved a

claim of racial discrimination under Title VII, its bwen-shifting methodology has been adapted for use in ADA
discrimination cases.”). Indeed, Adetum v. Kuehne + Nagel Gan employment discrimination action brought
under the ADA, this court looked to the pleading standard outlinéébimds See2020 WL 1955553, at *10.
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the standards to prove intentibeanployment discrimination at trial. But, at the motion to
dismiss stage, they only serve to inform arts evaluation of thallegations.”) (internal
citations omitted).

This Court therefore must determine whetbefendant’s explan@in for terminating
Plaintiff's employment renderssallegations implausible. Dafdant argues that Plaintiff was
terminated because he did not provide a meditedse to return to worik a full-duty capacity
without any medical restrictions, dthat since he was not ablevtork in a full-duty capacity as
of July 11, 2016, he had exhausted his medicakleACF No. 9-1 at 12. This explanation aligns
with that provided in Defendant’s “Exit IntervieForm,” which listed the reason for Plaintiff's
termination as “[e]xhausting 26 weeks of LOAd:, § 76.

Plaintiff argues this basis cannot be congddegitimate becaustamounts to a “100%
healed” or “fully healed” policy and is thereoa per se violation dhe ADA. ECF No. 14 at
16-18, 21-22. Defendant disputes that it has a 13&®led policy or that the Complaint alleges
it does, although it does not state how its own pahey Plaintiff “providea full duty release
certification” upon his return to wk differs from the “100% healed” or “fully healed” policies
discussed in cases suchMsGregor v. AMTRAK187 F.3d 1113, 1116 (9th Cir. 1999). ECF
No. 17 at 16 n.6. “The Fourth Circuit has not added whether a 100% hedlpolicy is a per se
violation of the ADA.”Mullins v. Mayor No. TJS-14-2698, 2016 WL 4240069, at *9 (D. Md.
Aug. 11, 2016). This court declines to addres®w, as the answer does not impact the outcome
of the pending motion.

Plaintiff alleges that he returned to tkan January 8, 2016, to request a reasonable
accommodation, three days before his leave stian date. ECF No. 1 63. Plaintiff further

alleges that he was able to perform the egddnnctions of hisgb with accommodations, and
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that a production manager and day shift supent@drhim on that day that they did not see a
problem with his work restrictiorsnd looked forward to his retural., Y 67—68. Then, on
January 11, he was told lesmployment was terminateld.., 11 69—-72. But the effective date on
the Exit Interview Form, which stated the reafmrtermination as “[e]xhausting 26 weeks of
LOA,” was January 8, 2016, the day he madeaniiml accommodations griest and before his
leave had actually exhaustéd., 11 77—78. Given Plaintiff's allejans, Defendant’s claim that
it terminated Plaintiff due texhaustion of his medical leaged his failurgo provide the
requested medical release does not defegtltusibility of Paintiff's claims.
3. Count II: Denial of Reasonable Accommodation

In Count I, Plaintiff allgges Defendant denied hisquest for a reasonable
accommodation in violation of the ADA. ECF No. 1 {1 99-113. In a failure-to-accommodate
case under the ADA, at the motiondismiss stage, a plaintiff mtiplead facts demonstrating
“(1) that [s]he was an individuatho had a disability within the raaing of the statute; (2) that
the [employer] had notice of [her] disability;) ®at with reasonable accommodation [s]he could
perform the essential functions of the position; @)dhat the [employer] refused to make such
accommodations.’Rhoads v. F.D.I.C257 F.3d 373, 387 n.11 (4th Cir. 2001) (quofititchell
v. Washingtonville Cent. Sch. Djst90 F.3d 1, 6 (2d Cir. 1999)).

As discussed above, Section 111.B.1.a, Rti#i has pleaded fastshowing he had a
disability within the meaning of hADA, satisfying the first element.

Regarding, the second element, nottbe, Fourth Circuit concluded racobsthat an
employee’s conversation with hgupervisors about her disktly constituted “affirmative
evidence from which a reasonableyjgould conclude” that themployer had knowledge of the

employee’s disabilityJacobs v. N.C. Admin. Office of the Coum®80 F.3d 562, 575 (4th Cir.
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2015). “The employer need onlynkw the underlying facts, notdHegal signiftance of those
facts.” Id. (quotingSchmidt v. Safeway In@64 F. Supp. 991, 997 (D. Or. 1994pealso
James v. Oregon Sandblasting & Coating, JiNn. 3:15-CV-01706-HZ, 2016 WL 7107227, at
*6 (D. Or. 2016) (concluding that where the emgeyhad told “his supervisors and coworkers”
about his disability “in an effort tobtain help,” the “Plaintiff caestablish an issue of fact as to
whether he has a ‘record of a disability’”). HeRaintiff alleged thahe provided Defendant a
document entitled “Certificatioaf Health Care Provider fdEmployee’s Serious Health
Condition (Family and Medical Leave Act)’ating he suffered from “disc diseas&CF No. 1

11 38—40. The note additionally statbdt, at that time, theoadition had impacted Plaintiff's
ability to climb, crawl, bend, knegdift more than five poundseach overhead, flex or extend his
neck, and sit or stand methan thirty minutedd., § 39. Plaintiff has thefore alleged sufficient
facts to find the semnd element satisfied.

The third element of the failarto-accommodate analysisnsists of two prongs: whether
the specific accommodation requested wasoregse and whether, if the requested
accommodation was provided, the plaintiff could perform the essential functions of the position.
Jacobs v. N.C. Admin. Office of the Coum80 F.3d 562, 580 (4th Cir. 2015). Plaintiff has
pleaded facts showing he couyddrform the essential function$ the position with certain
accommodations and that those accommodations were reas@ebiipr&ection 111.B.1.b.
However, Defendant disputes that Plairaiétually requested theasonable accommodations
discussed above and argues,thaving failed to request a spixi reasonable accommodation,
Plaintiff's case cannot gorward. ECF No. 9-1 at 7-8.

The process of identifying a reasonable amcmdation is an intactive one between an

employer and employee, and theydiact engage in that process triggered when an employee
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communicates her disability adésire for an accommodation—even if the employee fails to
identify a specific, reasonable accommodatidacobs 780 F.3d at 581 (quotirgilson v.

Dollar Gen. Corp, 717 F.3d 337, 346 (4th Cir. 20133ke also Parkinson v. Anne Arundel Med.
Ctr., 79 F. App’x 602, 604-05 (4th Cir. 2003) (quotihaylor v. Phoenixvill&ch. Dist, 184

F.3d 296, 313 (3d Cir. 1999)) (“Of course, a reqiimsaccommodation need not, in all cases, be
in writing, be made by the employee formally invoke the mgic words ‘reasonable
accommodation.”).

Plaintiff need not allege th&ie requested each specifieasonable accommodation that
should have been consider&ke Fleetwood v. Harford Sy380 F. Supp. 2d 688, 701 (D. Md.
2005) (citingTaylor v. Phoenixville Sch. Distl84 F.3d 296, 317 (3d Cir. 1999)) (“Nevertheless,
an employer cannot escape liapisimply because the employee does not suggest a particular
reasonable accommodation tkaaiuld assist him.”)see also Allen v. Discovery Commc'ns,

LLC, No. PWG-15-1817, 2016 WL 5404558, at *8 (D. Md. 20d®ding, where a doctor’s
letter provided to the defendant recommended that “reasonable accommodations be instituted for

a medically safe return to work,” “[t]his non-egific request is enough”). However, Plaintiff
ultimately must be able to show that a readd® accommodation exists in order to prevail—he
cannot merely assert that Defendant’s faitorenvestigate whethex reasonable accommodation
would allow Plaintiff to continue workingonstitutes an ADA violation in and of itseSee id.
(quotingJacobs 780 F.3d at 581) (“Although [Defendant]ill not be liable for failure to

engage in the interactive process if [Allenjraftely fails to demonstrate the existence of a
reasonable accommodation that would allowtbgyerform the essential functions of the

position,’ [Plaintiff] sufficiently alleged thaghe requested ‘reasonatslccommodations,’ and

[Defendant] did not provide any @@ammodation, and that is all thatrequired at this stage
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under the ADA or the MFEPA."kee also Lamb v. Qualex, In83 F. App’x 49, 59 (4th Cir.
2002).

Plaintiff alleges that he requested thatbe temporarily empted from performing
overhead work and heavy lifting. ECF No. IX(“Mr. Meyer explained his request for a
reasonable accommodation to Mr. Swift and BisLaney, including that it was temporary in
nature and that he anticipateduraing to work in a full duty sttus in one month.”). This, in
combination with the medical teprovided at the same miegf, is sufficier to trigger
Defendant’s good-faith duty undertiADA, as Plaintiff informedefendant of his disability
and expressed a desire for an accommodation.

Finally, Plaintiff alleges that Defendanfused to provide any accommodations that
would allow him to continue working for Defdant. ECF No. 1 § 72. To prevail on a claim for
failure to accommodate, a plaintifeed not show that the employelied on the record itself or
acted with a discriminatory motive. Theetial of a ‘reasonable accommodation’ alone is
discrimination.”Bryant v. Better Bus. Bureau of Greater Md., Ji®823 F. Supp. 720, 742 (D.
Md. 1996);see alsat2 U.S.C. § 12112(b)(5)(A)i¢ting “not making reasonable
accommodations” as discrimination under the ADR)e fourth element is therefore satisfied.

4. CountI11: Retaliation

Plaintiff also brings a taliation claim under the ADAECF No. 1 {1 114-25. To state a
claim for retaliation, “a @intiff must show that: (1) [Jhe enged in a protectedctivity; (2) [his]
employer acted adversehgainst [him]; and (3) [his] protead activity was causally connected
to [his] employer’s adverse actiorRhoads v. F.D.1.C257 F.3d 373, 392 (4th Cir. 2001). A
request for an accommodation ipratected activity under the ADAeeHaulbrook 252 F.3d at

706. As discussed above, Plaintiff pleaded faatficient to show he made a request for a
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reasonable accommodation, satisfying the first elensa@&Section 111.B.3. Additionally,
Plaintiff alleged that his emplayent was terminated, satisfyingeteecond element. ECF No. 1
72.

With respect to the third element of the paifacie case, Plaintiff must prove that “but-
for” the protected activityno adverse action would have been taken againsgberBrady v. Bd.
of Educ. of Prince George’s Cr\No. GJH-15-2196, 2016 WL 7655423. at *9 (D. Md. 2016)
(citing Staley v. Gruenberd75 Fed. App’x. 153, 156 (4th Cir. 2014)). “There is no precise
formula as to when an employer’s actiond trigger application of that inferenceCoursey v.
Univ. of Maryland E. Shoté&77 F. App’x 167, 175 (4th Cir. 2014). However, the Fourth Circuit
has recognized that the dischauaf an employee soon after higages in a protected activity is
“strongly suggestive of retaliatory motiveZarter v. Ball 33 F.3d 450, 460 (4th Cir. 1994), and
“gives rise to a sufficient inference of cation to satisfy the pna facie requirementKing v.
Rumsfeld328 F.3d 145, 151 (4th Cir. 2003). As Plaintias informed he was being terminated
three days after first requesy a reasonable acronodation and during ¢hconversation with
the HR representative regardingthequest, the close timing likewisgives rise to a sufficient
inference” in this case. ECF No. 1 11 63-77.

When those elements are satisfied, theléarshifts to the employer “to rebut the
presumption of retaliation bytaulating a legitimate nonretat@y reason for its actions.”
Rhoads v. F.D.I.C 257 F.3d 33, 392 (4th Cir. 2001) (quotiggall v. Abbott Labs130 F.3d
614, 619 (4th Cir. 1997)). If the employer satistiest burden, “the platiff ‘must demonstrate
that the proffered reason is agext for forbidden retaliation.’Rhoads 257 F.3d at,

392 (quotingHaulbrook,252 F.3d at 706). As discussed ab®esSection 111.B.2, that the Form

stated his termination was efteve January 8, the day Plaiifirst requested a reasonable
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accommodation and three days before his lbadeactually exhausted, together with the
proximity between Plaintiff's riguest for an accommodation and termination, is sufficient at
this stage to find Plaintiff's allegations pkable despite Defendant&ated basis for his
termination. Therefore, digssal is inappropriate.
V. CONCLUSION

For the foregoing reasons, RIaif's Motion for Leave, ECHNo. 18, shall be denied, and

Defendant’s Motion to Dismiss, ECF No. 9aitbe denied. A sepate Order follows.

Dated:Septembei4,2020 s/
EORGE J. HAZEL
Lhited States District Judge
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