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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

DONATO E. PERIA,
Plaintiff,
V. Case No.: GJH-20-0121

WASHINGTON METROPOLITAN
AREA TRANSIT AUTHORITY,

Defendant.

* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Donato E. Peria brgs this case against Deftant Washington Metropolitan
Area Transit Authority (“WMATA?”"), alleging claims of negliggmmisrepresentation, breach of
contract, falsification of evidex®, and violation of due proceselating to a random drug test
assigned on November 29, 2019. Pending bdf@eéCourt are the following motions:
Defendant’s Motion to Dismiss, ECF No.Plaintiff’'s Motion to Amend Response in
Opposition to Motion to Dismiss, ECF No. Iahd Plaintiff’s Motion for Leave to File a
Surreply, ECF No. 20. These issues have beenbukfed and a hearirig unnecessary. Loc. R.
105.6 (D. Md. 2016). For the reasons that follDefendant’s Motion to Dismiss is granted,

Plaintiff's Motion to Amend is granted, afaintiff's Motion for Leave is denied.
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BACKGROUND?

Defendant states, and Plaintiff does nopdis, that Plaintiff is an AA Electrical
Mechanic employed by WMATA. ECF No. 5-1 a?20n November 29, 2019, Plaintiff was
given a random drug and alcotiest form. ECF No. 6 | 6. Plaiffitalleges that there was no
“depart time” listed on the form, that he was towould have time tget to the testing site,
and that he was given “the impressthat it was not time sensitivdd. 11 78. Plaintiff
“became slack on time,” picking dpod on the way and not rushind. 1 9, 29. When he
arrived at the testingte, he was told he was 16 minutete]although he was later told it was
actually 11 minutedd. { 10. Plaintiff claims that he wanot made aware that, under WMATA'’s
policies, in the event of a random drug and alttdst, employees are required to cease working
immediately and report promptly to the testing sit¢hey will be determined to have refused the
test and will incur consequenc&ee idf{ 25, 29, 33, 3B8. Plaintiff was placed on 180 days
suspension without pay due to his failure ppear for the test with a reasonable tim&ee idf
443

Defendant alleges, and Plafhdoes not contest, that as AA Electrical Mechanic
employed by WMATA, Plaintiff isa member of Local Union 68 “Union”). ECF No. 5-2 at
1. At the time of the November 29, 2019 inciea collective bargaining agreement was in
effect between Local Unio®89 and WMATA (the “CBA”).Id. The CBA provides for an
exclusive dispute resolution m@ss by defining grieveee and arbitratioprovisions. ECF No.
5-2 at 1516. The process consists ofdisteps, the first of whidk filing a written grievance

form with the emploge’s immediate superi@nd with the Unionld. Steps 2 through 4 allow for

1 Unless stated otherwise, all facts takeen from Plaintiff's Complaint or documents attached to and relied upon in
the Complaint, and are accepted as true.

2 Pin cites to documents filed on the Court’s electraifiiigf system (CM/ECF) refer to page numbers generated by
that system.

3 According to Plaintiff's Oppositiorthe suspension was later reducetito months. ECF No. 17-1 at 1 n.1.
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the Union to act on the employee’s behalf wohee the dispute, but if the Union remains
unsatisfied, Step 5 allows it tovoke arbitration in accordaneéth Section 105 of the CBAd.
Section 105 of the CBA s&x in relevant part:

Properly accredited representatives of théhAtity shall meetad treat with properly
accredited representatives of the Union, digjadstions and grievances in accordance
with Section 104. Questions or grievances ttannot be amicably adjusted by said
conferences shall be submitted to a Board ditéation . . . the findings of a majority of
said Board of Arbitratiomo be final and binding.

ECF No. 5-2 at 1718.

WMATA is a transit authoritycreated by intetate compact among the District of
Columbia, Maryland, and Virginia, which wagmoved by Congress. Maryland, this compact
(“WMATA Compact”) is codified as Md. @de. Ann. Transp. §10-204. Section 66(c) of the
WMATA Compact requires all labatisputes to be submitted toetlgrievance process and, if not
resolved, submitted to arkation. It specifically states:

In case of any labor dispute involving thetAority and such emplees where collective
bargaining does not result in agreeméma, Authority shall submit such dispute to
arbitration by a board composefithree persons . . . The detgnation of the majority of
the board of arbitration, thiestablished shalie final and binding on all matters in
dispute . . . The term “labor dispute” iz broadly construednd shall include any
controversy concerning wageslaries, hours, working conditions, or benefits including
health and welfare, sick leave, insuranc@ension or retirenm provisions but not

limited thereto, and including any controwerncerning any differeces or questions
that may arise between the pastincluding but not limited to the making or maintaining
of collective bargaining agreements, the termisetancluded in such agreements, and the
interpretation or application of such callive bargaining agreements and any grievance
that may arise and questions concerningesgmtation. Each party shall pay one-half of
the expenses of such arbitration.

Md. Code Ann. Transp. § 10-204(66)(c).
Defendant alleges, and Plaiftifoes not dispute, that neithelaintiff nor the Union have
filed any grievance or initiatearbitration related to thedvember 29, 2019, drug and alcohol

test described in Plaintiff€omplaint. ECF No. 5-2 at 3pe als&CF No. 17-2 at 7-8.



Plaintiff filed a Complaint in the Circuit@lirt of Maryland for Prine George’s County
on December 9, 2019, alleging eight counts of bredclontract. ECF No. 6. Plaintiff reframes
certain claims in his OppositioBeeECF No. 17-2 at 125. Liberally constiing Plaintiff's
claims, the Court understandsaiptiff has made allegatior$ negligent misrepresentation,
breach of contract, falsification of evidence, and violation of due pra8eesd Defendant
removed the case to this Court on January 15),20€F No. 1, assertingithis a civil action
over which this Court has original jediction, pursuant to the WMATA CompasteMd.

Code. Ann. Transp. 810-204(81) (gtiag original jurisdictiorover suits against WMATA to

the United States District Courts); 28 U.S§CL331. Defendant furthenoved to dismiss the
Compilaint for lack of subject-matter juristion. ECF No. 5. Plaintiff filed a response on
February 7, 2020, ECF No. 16, and an amdndsponse on February 13, 2020, ECF No. 17.
Defendant filed a reply on February 2820. ECF No. 18. On March 23, 2020, Plaintiff moved
for leave to file a surreply, ECF No. 20, isin Defendant opposed on March 31, 2020, ECF No.
21. On April 20, 2020, Plaintiff filed a reply Bupport of its motion foleave. ECF No. 22.

1. PRELIMINARY ISSUES

Although not chronological, the Court wilk$it address Plainfif Motion to Amend
Response in Opposition to Motion to DismissFEdo0. 17, and Plaintiff's Motion for Leave to
File a Surreply, ECF No. 20. On February 2320, six days after filing his Response in
Opposition to Defendant’s Motion to Dismissailtiff moved to amend the Response. ECF No.
17. The only change made to the filing was thditeah of an appendix identifying the attached
exhibits.Cf. ECF No. 16-lwith ECF No. 17-2. Defendant does migject to Plaintiff's Motion

to Amend. ECF No. 18 at 1 n.1. Riaff's motionis granted.



Plaintiff later moved foleave to file a surreply to Rendant’s Reply in Support of its
Motion to Dismiss, ECF No. 20, which Defendapiposed, ECF No. 21. “As a general rule, this
Court will not allow patrtis to file sur-replies.See Nicholson v. Volkswagen Grp. of Am., Inc.
No. CIV.A. RDB-13-3711, 2015 WL 1565442, at *3 (&d. Apr. 7, 2015) (citing Local Rule
105.2(a) (D. Md.))see also Roach v. Navient Sols., JA65 F. Supp. 3d 343, 351 (D. Md.
2015) (“Surreplies are highly disfavored in this Bett”). “A party moving for leave to file a
surreply must show a aed for a surreply.MTB Servs., Inc. v. Tuckman-Barbee Const, §o.
1:12-cv-02109-RDB, 2013 WL 1224484, at *6 (Iad. Mar. 26, 2013). The court may permit a
plaintiff to file a surreply if “a defendant raiseew legal issues or wetheories in its reply
brief,” id. (citing TECH USA. Inc. v. Evan§92 F.Supp.2d 852, 862 (D.Md. 2009)), and “when
the moving party would be unabledontest matters presented to the court for the first time in
the opposing party’s replyitl.; see also Khoury v. Mesen268 F. Supp. 2d 600, 605-06 (D.
Md. 2003). However, “[a] motion for leave to file a surreplyynba denied when the matter
addressed in the reply is not neWlarshall v. Capital View Mut. Homeblo. RWT-12-3109,
2013 WL 3353752, at *3 (D. Md. July 2, 2018ge also Dones v. Brennd7 F. Supp. 3d 364,
373 (D. Md. 2015) (denying motion for leave to filswareply where “it apgars that ‘Plaintiff[ ]

seek[s] merely to re-open briefiog the issues raised.”) (quotihgterphase Garment
Solutions, LLC v. Fox Television Stations, |66 F. Supp. 2d 460, 467 (D. Md. 2008)¢re,
Defendant’s Reply did not assert new factsaise new issues that could not have been
anticipated beforehand. IndeedaiRtiff's proposed surreply adesses several arguments made
in Defendant’s Reply as “redunaté and “already [] answered byelPlaintiff” in his Response,

undercutting his arguments in favafirleave. ECF No. 20-1 at 2, Plaintiff's Motion for Leave

to File a Surreply is denied.



1. MOTIONTO DISMISS

A. Standard of Review

Defendant WMATA contends th&iaintiff's Complaint must be dismissed pursuant to
Federal Rule of Civil Procedure 12(b)(1) becaRkentiff failed to exhast the CBA’s grievance
procedures mandated under W&ATA Compact, and therefore¢hCourt lacks subject-matter
jurisdiction over the claimSeeECF No. 5-1 at 1.

The Court must first determine whether failtweexhaust the grievance procedures is
truly a jurisdictional question, rather than afirafative defense or an element of Plaintiff’s
claim. The Supreme Court has acknowledgedn‘fbk subject-matter jurisdiction/ingredient-of-
claim-for-relief dichotomy, this Court arathers have been less than meticulodstaugh v.
Y&H Corp., 546 U.S. 500, 511 (200&ee also Da Silva v. Kinsho Int'| Cor229 F.3d 358,
361 (2d Cir. 2000) (noting that “wtteer a disputed matter concejonsgsdiction orthe merits (or
occasionally both) is sometimes a close questibat courts “often obscure”). The “starting
presumption” is that “when jurisdiction is cenfed, a court may not decline to exercise it.”
Union Pac. R.R. Co. v. Bhd. of Locomotive Eng’'rs & Trainmen Gen. Comm. of Adjustment,
Cent. Region558 U.S. 67, 71 (2009). However, “Coags may make other prescriptions
jurisdictional by incorporating them into a juristional provision” or byleaving “undisturbed” a
“long line” of Supreme Court desibns “attach[ing] a jurisdictiom#abel to the prescription.”
Fort Bend Cty., Texas v. Dayik39 S. Ct. 1843, 1849 (2019) (imal citations and quotation
marks omitted)see also Arbauglb46 U.S. at 515 (finding Congr® can rebut the presumption
of jurisdiction if it “clearly states that a tsfeold limitation on a statets scope shall count as
jurisdictional”). Therefore, “[aktatutory condition that requse party to take some action

before filing a lawsuit isiot automatically ‘gurisdictional prerequisite to suit.’"Reed Elsevier,



Inc. v. Muchnick559 U.S. 154, 166 (2010) (quotidgpes v. Trans World Airlines, Inc155
U.S. 385, 393 (1982))(emphasisReed. Indeed, as the Supreme Court explainelerd it has
“treated as nonjurisdictional” othere-filing exhaustion requirementd. at 166 &

n.6 (citingJones v. Bogkb49 U.S. 199, 216 (2007pee, e.g.Fort Bend Cty., Texas v. Dayis
139 S. Ct. 1843, 1849 (2019).

The Fourth Circuit, consating a similar guestion—wheghthe judicially mandated
exhaustion requirement in thelhar Management Relations Aista jurisdictional precondition
to suit—concluded it was not, as (i) Congress fhatcclearly stated it was jurisdictional and (i)
the Supreme Court’s equitable exceptions tadigeirement indicate it ia prudential limit, as
“the Court has ‘no authority to create equitabkceptions to jurisdictional requirements.”
Staudner v. Robinson Aviation, In610 F.3d 141, 147 (4th Cir. 2018) (citiBgwles v. Russell
551 U.S. 205, 214 (2007))As in Staudneythe WMATA Compact does not clearly state that
exhaustion of the grievance proceduresiisglictional. Thereforethe Court finds the
exhaustion requirement to be nangdictional and will construBefendant’s motion as a motion
to dismiss pursuant to Federall®of Civil Procedure 12(b)(65eeCarpenter v. Virginia Dept.
of Transp.No. 5:06cv35, 2006 WL 3314436, at *2 (W. Va. Nov. 14, 2006) (construing a
12(b)(1) motion associatedith an EEOC exhaustion claias a 12(b)(6) motion based on the
court’s conclusion that the issuethrat case was not jurisdictionaReid v. Prince George’s
County Bd. of Educ0 F. Supp. 3d 601, at 604 (D. Md. Oct. 8, 2014) (finding that although the

defendants appear to rely onl&a2(b)(1) in seeking dismidsdue to untimeliness of the

complaint, “such a challenge is madeguant to Rule 12(), not 12(b)(1)");Nowak v.

4 The Fifth Circuit came to the opposite conclusion,draunded its finding in a line of Supreme Court cases
addressing that specific provisiddat'l Football League Players Ass’'n v. Nat'l Football Leag8@4 F.3d 222, 227
(5th Cir. 2017).



Ironworkers Local 6 Pension Funfl1 F.3d 1182, 1187-88 (2d Cir. 1996) (construing the
district court’s dismissal of aBRISA claim for lack of subjechatter jurisdiction as “a dismissal
for failure to stata claim upon which relief can lgganted under [Rule] 12(b)(6)”).

To survive a motion to dismiss invoking FealeRule of Civil Pocedure 12(b)(6), “a
complaint must contain sufficient factual matter, ateg@s true, ‘to statecaim to relief that is
plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citigell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). The factual alteges must be more than “labels and
conclusion . . . . Factual allegatiomsist be enough tois a right to reliehbove the speculative
level . .. .”"Twombly 550 U.S. at 555ee also id(“[T]he pleading must contain something
more . . . than . . . a statement of facts thakeiyereates a suspicigaf] a legally cognizable
right of action” (quoting 5 C. Wright & AMiller, Federal Practice and Procedure § 1216, 235—
36 (3d ed. 2004)). A complaint witiot survive Rule 12(b)(6) restv where it contains “naked
assertion[s]” devoid of “fuher factual enhancementd. at 557. “A claim hagacial plausibility
when the plaintiff pleads factual content thadak the court to draw the reasonable inference
that the defendant is liadfor the misconduct allegeddbal, 556 U.S. at 663. “But where the
well-pleaded facts do not permit the court to infere than the mere possibility of misconduct,
the complaint has alleged—butias not ‘show[n]'—'that the pleaud is entitled to relief.”See
id. at 679 (citing Fed. Rule Civ. Pra&(a)(2)). Federal courts haae “obligation to liberally
construe a pro se [c]Jomplaint” and may consafiditional facts and farmation supporting the
complaint that is provided in apposition to a motion to dismifRush v. Am. Home Mortg.,

Inc., 2009 WL 4728971, at *3 (D. Md. Dec. 3, 2009).



B. Discussion
Under the CBA, Plaintiff was required tagage in a five-sfegrievance process
culminating in arbitration. Plainfiloes not dispute that he failéo do so, arguing that it would
have been impossibl8eeECF No. 17-2 at 7-8. “The rule ofalsupreme Court and this circuit
is that an employee must follow the grievance procedure established by the collective bargaining
agreement prior to filing suit in federal catirAustin v. Owens-Broclay Glass Container, Inc
78 F.3d 875, 885 (4th Cir. 1996). The Sarmpe Court has further noted:
A contrary rule which would permit andividual employee to completely sidestep
available grievance proceduriesfavor of a lawsuit has lit to commend it. In addition
to cutting across the interssilready mentioned, it would giéve employer and union of
the ability to establish a uniform andotxsive method for orderly settlement of
employee grievances. If a grievance procedaraot be made exclusive, it loses much
of its desirability ag method of settlement.
Republic Steel Corp. v. Maddd79 U.S. 650, 653 (1965). Additionally, the D.C. Circuit has
determined, “under settled law the WMATA empdeg who failed to exhaust the grievance and
arbitration proceedings, available to them, mayseek redress in court on claims that could and
should have been grievedsanders v. Washington Metro. Area Transit ALY F.2d 1151,
1158 (D.C. Cir. 1987.
Plaintiff counters in his Opposition that exiséing the grievance and arbitration process
would have been futile, as the Union would hatve advocated for him in the process based on a
drug and alcohol-related sancti®@@CF No. 17-2 at 7-8. Plaintiff lres on a statement that the

Union had not taken a positive drug tesatbitration in 18 years as of April 20%Td. at 4; ECF

No. 17-3. Plaintiff further alleges that a co-worker approathed/nion concerning a drug and

5 “When addressing the WMATA Compact, the Fourth @trtooks to the District of Columbia Circuit for
interpretive aid, striving to maintain consistency betwieronly two federal circuits likely to preside over
WMATA Compact issues.Hutcherson v. WMATACIV. 08-3044-RWT, 2009 WL 2168998, at *3 (D. Md. July
16, 2009).

5 Plaintiff asserts that they still have not doneSeeECF No. 17-2 at 4.
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alcohol refusal-to-test finding and was tole timion does not accept drug and alcohol-related
grievances. ECF No. 17-2 at 4 n.2.

The futility exception to the exhaustioequirement is “que restricted.'Comm. of Blind
Vendors of D.C. v. D.C28 F.3d 130, 133 n.5 (D.C. Cir. 1994). Csunave generally required
that a plaintiff attempt to engage in the gries process in order show that exhaustion was
futile. See, e.gPerry v. Midstates Independent Unj@® Fed. App’x. 527, 531 (7th Cir. 2001)
(“[A]n employee’s speculation that it would be futitefile a grievance is insufficient to excuse
the employee’s failure to exhaust. . . . Rattiex,employee must put tiggievance procedure to
the test, . . . for example, lijing repeated complaints wompany and union officials.”)
(internal citations anduotations omitted)?arham v. Carrier Corp 9 F.3d 383, 390-91 (5th
Cir. 1993) (finding that to bring suit without firsexhausting available grievance procedures,
“an employee may not simply ass#rat his use of grievance pemtures would have been futile:
he must ordinarily at least a attempted to use them.Bizer v. Safeway Stores, In686 F.2d
182, 184 (10th Cir. 1978) (futility not shown whereptayee “never actually filed charges . . .
and therefore never gave thes®m a chance to work”). Onily limited circumstances, not
applicable here, have couftsind the grievance process futidéhout a showing that the
plaintiff attempted to engage in 8ee, e.gGlover v. St. Louis-San Francisco Railway. (393
U.S. 324 (1969).

Here, Plaintiff never approach#éuke Union, and the allegations in the Complaint, even if
accepted as true, do not establish futility. That.then has not engaged in arbitration related to
a positive drug test does nohder an attempt legally futil®loreover, Plaintiff's assertion
concerning an individual experienoga co-worker is insufficierto show that approaching the

union would have been “clearly uselesRd@ndolph-Sheppard Vendors of Am. v. Weinberger
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795 F.2d 90, 105 (D.C. Cir. 1986), or that the urdertainly would not havpursued Plaintiff’s
claims,see Smith v. Blue Cross & Blue Shj&f9 F.2d 655, 659 (7th Cir. 1992) (“In order to
come under the futility exception, [plaiffis] must show that it isertain that their claim will be
denied on appeal, not merely thia¢y doubt an appeal will rdsin a different decision.”).
Indeed, the Tenth Circuit foundgphtiffs’ claims irsufficient where they claimed “their
coworkers told them not to bother .hecause the union would not process therifes v.
Washington Tru Solutions, LL.G03 Fed. Appx. 576, 579 (10th Cir. 2008). Therefore, the Court
finds Plaintiff failed to allegéacts showing that he exhaustad remedies or that doing so
would have been futile. Plainti Complaint must be dismisséd.
V. CONCLUSION

For the foregoing reasons, RIaff's Motion to Amend is ganted, Plaintiff's Motion for

Leave shall be denied, and Plaintiff’'s Complaiill be dismissed. A separate Order follows.

Dated:Septembel8,2020 /s/
(EORGE J. HAZEL
Lhited States District Judge

" Defendant also moved to dismiss Rtif's claims under Ruld 2(b)(1), arguing, “[tJo the extent this Court
construes any of Plaintiff's claims twt be encompassed by the colleetbargaining agreement and the WMATA
Compact, WMATA possesses governmental immunity.” ECFII8aat 3-5. Having determined that Plaintiff failed
to exhaust the grievance and arbitration procedures, tin ed not consider whiaf Plaintiff's claims are
covered by Defendant’s sovereign immunity.
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