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INTHE UNITED STATESDISTRICT COURT
FORTHEDISTRICT OF MARYLAND
(SOUTHERN DIVISION)

Ward, et al., ;

Plaintiff, g

V. ; Civil Case No.: GL S 20-549
Cane, et al., ;

Defendants. §

MEMORANDUM OPINION
Pending before this Coud a motion for reman@‘Remand Motion”)filed by Carrie M.
Ward, et al. (hereinafter “PlaintiffsJECF No.11). Defendant Wendy Cane (“Defendant Cane”)
has opposed the motion. (ECF Nos. 27, 28, 29, 30, 32, 33). Plaintiffs have replied. (ECF Nos. 26,
31).

Defendant Cane has filed several documents, whidberally construe as a motion to
amend her removal actip and as a motion to “realign” the parti€Amend/Realignment
Motions”) (ECF Nos. 27, 28, 29, 30, 32,)3Plaintiffs have opposed. (ECF Nos. 26, 31).

Upon review of the pleadings and the record, the Court fhrettsi10 heaing is necessary.
SeeL.R. 105.6. For the reasons set forth below, the Remand MoticBRANTED, and the

Amendment/Ralignmenmotions areDENI ED.

1 0On July 8, 2020, Lawrence Jacobs, Esg. entered his appearance as counsel on belealfl. ofidwiar, whom he
identified as the “Personal Representative of the Estate of Raymond J.'H&E&r.No. 35). Only Defendant Cane
removed the action to this Court. No pleading on behalf of Howar has been filed.

1

Dockets.Justia.com


https://dockets.justia.com/docket/maryland/mddce/8:2020cv00549/477796/
https://docs.justia.com/cases/federal/district-courts/maryland/mddce/8:2020cv00549/477796/36/
https://dockets.justia.com/

FACTUAL BACKGROUND RELEVANT TO REMOVAL MOTION?

In July 2001, title tahe propertyocated a#l4477 Tall Timbers Road, Tall Timbers, MD
20690 (“Tall Timbers property”) was conveyed to Raymond J. Howar and Julie M. Howar. (ECF
No. 11-3). In 2006the Howars executed a deed of trust to secure a mortgag€H@anNo. 11-

4).

When the Howars defaulted on the loan, the lender appointed trustees, Wells Fargo N.A.
(“Wells FargaeTrustees”) which initiated a foreclosure action on the Tall Timbers property in July
2015. (ECF Nos. 14, 116). In August 2015, the foobosure paperwork was served on the
Howars. (ECF No. 18). Later, inMarch 2019, Plaintiffsvere substituted as plaintiffdd(). On
June 25, 2019, Wells Fargousteepurchased the properiga foreclosure auctio(ECF N. 1-
2,11-7). On December 6, 2019 the Circuit Court for St. Mary’s County ratified theldgle. (

On December 12, 4®, Plaintiffs became aware that Defend&wdne occupied the
property (ECFNo. 1-2, p. 14) On December 20, 29, Plaintiffs maileda noticeto vacate to the
property. (d. at 17-19)3 On or about December 27, 2019, Defendant responded to the iotice
essence;laiming that she was a bona fide tenant, and provided a completed occupancy form, rent
receipts, and a copy afhat she clairad was her leasé€. (ECF No. 16, at 5-12, 2Q. After

reviewing Defendant’s response, Plaintiffxided that Defendant was not able to prtvat she

2 A court may take judicial notice of recorded deeds and pukilely foreclosure paperSee Phillips v. Pitt County

Mem. Hosp.572 F.3d 176, 1804h Cir. 2009). In addition, pursuant to Fed.R.Civ. P 10(c), this Court may consider
documents attached the removal petition, as long as they are integral to the petition, and there is no dispute about
their authenticity.

3 The notice made clear that althoughl. Code, Real Property §-¥05.8 grants “bona fide” tenants®-day grace

period before evictio, occupants who are not “bona fide” tenants under Maryland law must vacate théyfiper

10 days. The naotice also contained instructions for occupants wishing to assertdbbdbtenfint status, including the
requisite “occupant information form” drthe contact information for where to send$e¢ als&CF No. 17 at 3).

4 The parties dispute the validity of the lease. The proffered “lease” is haedwdtes not identify the property, and
does not contain the name of the granteCF No. 17).
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was a “bona fide” tenajasserting that theurportedease agreement that she provided was invalid
as it did not identify the Tall Timbers property. (ECF No. 1-7, p. 14).

On January 31, 2020, Wells Farfoustee filed a motion for possession of the property in
the Circuit Courtfor St. Mary’s CountyAccording to Plaintiffs, theyaightpossession of real
property pursuant to Md. Rule 1492, which governs the proceddioe obtaining foreclosed upon
propertyfrom someone who refuses to relinquish posses$taintiffs maintained thddefendant
is not a “bona fide” tenant under the Miamyd Protecting Tenants at Foreclosure AtID
PTFA”), Md. Code, Real Propertg, 7-1058(b)(2). Therefore she isnot entitled to stay in the
property for any amount of time, including the 90 days set forth in the MD PBEY% Na. 1-2,
1-5).

Thereafer, m February 1, 2020, Plaintdservedefendant wittthemotion for possession

of the real property. (ECF No.2):

1. PROCEDURAL HISTORY

A. Remand Motion

On February 28, 2020, Defendant filed a notice of removal from the Circuit Court for St.
Mary’s Countyto this Courtpursuant to 28 U.S.C. § 1441. (ECF No. 18) (“Removal Motion”)
Defendant initially claimethat removato this Court was proper because a federal question exists
under the Due Process Clause of th#tn Amendment to the U.S. Constitutiofd.. In effect, she
maintains that as a bona fide tenant of the Tall Timbers property she has a duergloctss
“constitutionally” sufficient notice to vacate the property, i.e., a notice that sét oda hearing
and provided her with “information about how to answer or if one could answer the motion,” as

well as affords her a “right to contest in an evidentiary hearing.” (Removabivati4). In her



RemovalMotion, Defendant Canalso seeksleclaratory reliefpursuant to 28 U.S.C.§ 2201d.(
at 6).

On March 26, 2020, Plaintiffs filed theeRiandMotion. In the motion, Plaintiffsfirst
contend that the case should be remanded to the Circuit Court for St. Mary’s County besause th
Courtlacks subject matter jurisdiction ovanin remforeclosure proceeding amelatedmotion
for possessiarSecondto the extent that Defendant Cane is trying to advance affirmative federal
defensego the stateaction no suchustification for removalo this Courtexists (Id., at 5-7).
Alternatively, assumingarguendothat Defendant Cane could remove the state action to federal
court, herattempted removal is time barred, becaslse did not comply with the thidgay time
period provided for in2 U.S.C.8 1446(b).Id., at 8).

B. Motion to Amend/Motion for “Realignment”

On June 15, 2020, Defendant filed a pleading, which this Ciberaly construed as a
motion for anextension oftime to file an opposition tthe Remand Motion. (ECF No. 23Also
included in that pleadingppeared to beraquest for a twoor threeweek extension to answer the
Remand Motion, “if a motion to amend the pleadings is requirttl.a{2). Moreover, Defendant
mentioned for the first time Fed. R. Civ. P. 5.1, alwb referred to 42 U.S.C.8 1983, seemingly
making a request for leave to amend her removal complaint on the basis of the alleged
unconstitutionality of the Maryland Rules of Proceduld.af 1). Because in her pleading
Defendant Caneeferred to Fed.R.Civ.P. 15(a)(2his Court also construed the pleading as a
motion for leave to amenaer removal actionNECF No. 24).

On June 16, 2020 Plaintiffs filed a response to Defendant’s pleading, citing her failure t

comply with Local Rule€l03.6regarding a motion for leave to amenadd alack of an argument

5> DefendantCane apro selitigant, authored pleadings that are general, conclusory, and difficult to wamter$he
Court tried to make sense of her arguments, which are articulated throughpleiloéngs.
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to support her motion for extension of tirnt@ respond to the Remand Motiorin addition,
Plaintiffs generally asserting that any amendment to the removal action would bgE@iFeNo.
26).

On June 2, 2020, Defendant filed an “Answer to oppositiositjto the Remand Motion,
in which she again sought permission to file an amengl@@ndcomplaint. (ECF No. 27 The
Defendant argued for the first time that the Federal Protecting Tenants at §meélot
(“PTFA") preempts Maryland law and procedure governing evictwhgh she characterized as
unconstitutional. Defendant also asserted for the firstttiaePlaintiffs violated the Federal Debt
Collection Practices Act. She repeated similar allegations of a depniwdither 14th Amendment
right to due procesgld.) Three days later, on June 25, 2020, Defendant fietAaswer to
Motion to Remand advancinghe same arguments as set forth in all of her prior pleadia@s: (
No. 28.% Five days later, Defendant filed a “Correspondence,” in which she sought permission to
file a “Motion to Realign the Parties.” (ECF No. 30). In that correspondence, stethat “the
plaintiff in this case would better fit the role as defendant and is a nominal party actioin for
several reasons.1d.).

On July 1, 2020, Plaintiffs filed a reply to Defend&@dnes response to th®emand
Motion, highlighting that Defendant has not adequately addressed the isbise@dburt’slack of
subject matter jurisdictiofECF No. 3). On July 7 2020and July 8, 202@Mefendant Cangéled
an additionalnotice, and what she describedaas’A ddenda.”(ECF Nas. 32, 33. In sum, both

documents repeat the same arguments that Defe@Gdasadvanced in earlier filings.

6 On June 30, 2020, Defendant supplemented this filing with an additional eta®it.No. 29.
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1. DISCUSSION

A. Removal

Federal courts have removal jurisdiction over state court actions “of which thetdistr
courts of the United States have original jurisdiction.” 28 U.S.C. § 14Rémoval isproper
only if the state case involves maritime issukdgersity of citizensip, or a federal questiorbee
28 U.S.C. § 1331-1333.

Federal subject matter jurisdiction can be challenged by theemooving party at any
time before final judgmenee28 U.S.C. § 1447(c). A removing party has the burden of proving
the existence of tkeral jurisdiction.Marchese v. JPMorgan Chase Bank, N®L7 F.Supp.2d
452, 459 D. Md. 2013).

Federal district courts have “original jurisdiction of all civil actions agsunder the
Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331. Federal quewstthctijon
arisesexists in“those cases in which a walleaded complaint establishes either that federal law
creates the cause of action or that the Plaintiffs’ right to relief netgskgyends on resolution of
a substantial question of federal lawranchise Tax Bd. of the State of Cal. v. Constr. Laborers
Vacation Trust for S. Cal463 U.S. 1, 27-28 (1983).

On a motion to remand, this Courstfictly construgs] the removal statute and resdbje
all doubts in favor of remanding the case to state cbuBee Marchese17 F.Supp.2d at 459
(quotingRichardson v. Phillip Morris, Inc.950 F.Supp. 700, 7GD. Md. 1997)) Thisis because
federal courts are reluctant “to interfere with matters properly before a staté Bochardsonat
701.

As a preliminary matteDefendant Cane fails to respond to any of the arguments raised in

the Remand Motion. On that basis, this Court finds that remand is appropaakerdinand-



Davenport v Children’s Guild742 F.Supp.2d 772, 777 (D. Md. 2010)(aingié's failure to
respond to alefendant’sargument in a motion to dismiss meant that plairifandoed her
claim).

Alternatively, analyzing Plaintiffs’ arguments, the Court also finds that remsnd i
appropriatefor several reasongirst, Plaintiffs’ litigation over the Tall Timbers property with a
foreclosure action. (ECF Nos. 4, 11-6). Next, the “Motion for Judgment Awarding Possession
of Property mentionsonly theMd. Rule 14102 and the MD PTFAId. Thisis a state law and
rule against a Maryland property, i.e.,iarremforeclosure proceedingee Wells Fargo Home
Mortg. Inc. v. Negl 398 Md. 705, 726, 922 A.2d 538 (2003uch an action does not create a
federal questiorover which this Court must exercise discretibiisher v. Federal National
Mortgage Assn360 F.Supp. 207, 2112 (D. Md. 1973) Because of the nature of the action
Defendant Cane’purported due proceshallenge to the Maryland Rule and statute gowerni
foreclosure proceedings, are “not to be reviewed in this Court, [r&ikgt,oughto be heard only
in the state courts in Maryland, over which this Court does not exercise coletézas.” Arnold
v. Waterfield Mortgage C®66 F.Supp. 387, 389 (D. Md. 1996)

Second,Defendant Canassertsa number of affirmativelefensedo the state eviction
proceedingd an apparent attempt to justify remavBhese include arguments that:t@ PTFA
supersedes Maryland la{b) Plaintiffs violated thé-ederal Debt Collection Practices Aahd(c)

Md. Rule 14-102 deprives her of her 14th Amendment right to due proE€SNG. 27 at 1-3

28, 29, 30, 32, 33)This Court must only examinBlaintiffs’ state courtactionto determine
whether a federal qggon is presentedcranchise Tax Bd 1 U.S. at 10 (“For better or worse,
under the present statutory scheme as it has existed since 1887, a defendant may not es@ove a c

to federal court unless tipdaintiff 's complaint establishes that the case “arises under” federal



law”). Indeed, “it is the complaint as framed by the plaintiff in state court thatdmes whether

a federal question is present ... a defendant may not raise a federal question for penpogas

in his defense ... nor can a defendant avoid this restriction by attempting to join a third garty an
asserting a federal counter claim as to that pa@saivford v. Mokhtari842 F.Supp 840, 843 (D.

Md. 1999.

B. Amendment of Pleadings

Local Rule 103.6 and Federal Rule of Civil Procedure 15

Local Rule 103.6ets forth the procedure that a party must file in order to file an amended
pleading in a case duly before this Court. As a preliminary matter, the record thatézefendant
Cane did not complwith the Local Rule when she filed a series of pleadirggsefECF Nos. 27-
29, 30, 32, 33). In addition, Rule 15 of the Federal Rules of Civil Procgduezns motions to
amend pleadingsHowever, because no federal question has been prakenCourt lacks

jurisdiction to entertain the Amendment/Realignmentiomst

V. CONCLUSION

For the foregoing reasortfie Remand Motion (ECF No. 11)&RANTED. In addition,
the motion to amend and the motion for “realignnie(ECF Nos. 27, 28, 29, 30, 32, 33)e
DENIED.

An Order follows, consistent with this Memorandum Opinion.

Dated: Septembdrl, 2020 sl//
The Honorable Gina L. Simms
United States Magistrate Judge




