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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CASA DE MARYLAND, INC., et al.,

Plaintiffs, *
V. * Civil Action No. 8:20€v-02118PX
*
CHAD F. WOLF,et al., *
Defendants *

*kk

MEMORANDUM OPINION

This caseoncerns the validity afighteerfinal agency ruleshat overhaul the criteria for
issuing work authorization to asylum applican®aintiffs, five non-profit organizations
providingservices to immigrardnd asylum populations across the country, khigaction
against Defendants Chad F. WEWolf"), in his official capacity as Acting Secretary of
Homeland Security, and the U.S. Department of Homeland Security (‘DHS” or “ageiayh
No. 1. Plaintiffs mount dull-throated attack on the challenged agency rules, invoking the
Administrative Procedure Act (“APA”), the Federal Vacancies Reform Act (“FYyRad the
Homeland Security Act (“HSA").

Plaintiffs now move to stay or preliminarily enjoin enforcement ofdhallenge these
rules, which went into effect on August 21 and August 25, 2020. ECF NoaR8-9; ECF
No. 24-2; ECF No. 24-3Forthe following reasons, the Court grants in part and denies in part
themotion Until this Court reaches the merits of Plaintiffs’ claims, it wiliminarily enjoin
Defendants from enforcing a subset of the rule changes as applied to the indngduars of

Plaintiffs Casa de Maryland, Inc. (‘CASA”) and AsyluBeeker Advocacy Project (“ASAP”).
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l. Background

For the last forty yearshe United States Government has permisiegl migrant
“physically preseritin the United States-regardless of where or under what status they-enter
to apply for asylunt. 8 U.S.C. § 1158(a)(1)(rhmigration and Nationality A&tor “INA™),

(2009) see alsdrefugee Act of 1980, Pub. L. No. 96-212 § 208, 94 Stat. 102, 105 (1980)
(amending the INA). A person is eligible for asylum when unable or unwilling to rettier to
home country “because of persecution or a well-founded fear of persecution on accoeet of ra
religion, nationality, membership in a particular social group, or political opinion.” 8 U.S.C. 88
1101(a)(42), 1158(b)(1A). The United States boasts of a generous tradition of granting asylum
seekers critically important avenu® becoming a lawful permanent residant ultimately a
United States citizenSeed. 88 1159(b), 1427(a).

Thisroad to asylum, however, is long and windinghilethe INA requiresmmigration
judges and the Department of Homeland Security’s Citizenship and ImmigrationeSearffice
(“USCIS”) to adjudicateasylum applications within 180 dayd, § 1158(d)(5)(A)(iii), the
process often takes years to compl&eeAsylum Applicaton, Interview, and Employment
Authorization for Applicants (“Broader EAD Rules”), 85 Fed. Reg. 38,532, 38,548 (June 26,
2020) (detailing asylum “backlog” resulting in “years-long wait” to obtain asyl&@} No.24-

19 at 6 n.14; ECF No. 24-20 at;43CF No. 24-41 1Q ECF No. 24-0] 13; ECF No. 24-A] 10
During this time, asylum applicants are not eligible for a wide varietpcfl or medical

benefits? ECF No. 24-20 at 42.

1 Among other changes, the Refugee Act of 1980 amended the definition of “refugea”théhNA to conform to
the United States’ treaty obligatior@@pngress also for the first time required the Attorney General to enact
“proceduregor determining eligibility for asylumi East Bay Sanctuary Covenant v. B&64 F.3d 83283940
(9th Cir. 2020).

2 Plaintiff Centro assists affirmative asylum sewskand juveniles whose asylum applications have been pending
since 2014. ECF No. 28 1 13. Asylum hearings cancelled because of the C&dlpandemic have been reset
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To mitigate tls evident economic hardship on asylum applicahtesagencyhas
historically granted asylum seekers work authorization in the form of an employment
authorization document (“EAD”), so thapplicants may lawfullgupport themselves while they
await final decision otheir asylum applications SeeBroader EAD Rules85 Fed. Regat
38,544. In addition,r/aEAD is often the first identification document an applicant receives
which asylum applicantsanthen use to obtain other critical documents suchdaver’s
licenseor social security numbeiSeeTimeline Repeal Rule, 85 Fed. Rej37,527. Also with
an EAD, an applicardanmore easilyenroll injob trainingprograms ocollege,conduct
personal banking, and obtdiealthinsurance.Seed.; ECF No. 24-4 14-16.

For twenty-five yearghe EAD application process hémrgely remained unchange&ee
ECF No. 23-1 at 10; ECF No. 41 atRules and Procedures for Adjudication of Applications for
Asylum or Withholding of Deportation and for Employment Authorization (*1994 Reforms”), 59
Fed. Reg. 62,284, 62,289-62,303 (Dec. 5, 1994). Pertinent to this motion, these rules worked as
follows. Asylees first had to submit a completed application for asylum and then waitys50 da
from the date the asylum application veeemed complete before the applicant could abgay
for aninitial EAD. Id. at 62,289; Broader EAD Rules, 85 Fed. R&@®8,598. To ensure the
150-day clock started tickinghe USCISdeemed any asylum application pendimig30-days
without furtheragencynotification as “completefor purposes ofhe EAD waiting period Id.
Thus, functionally, the applicant had to wait a total of 180 days—150fidagghe time she
submitted a complete asylum applicatlmefore she could apply for an EAD. Thengce an
applicant submiedan EAD application, the agenbtyad thirty days to grant or deny the initial

EAD application. See1l994 Reforms, 59 Fed. Rea).62,299;Removal of 30-Day Processing

for as late as fall of 2023d.; see alsd&CF No. 247 1 10(of Oasis’ 500 clients with pending asylum applications,
over half have been waiting more than three years for adjudication).
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Provision for Asylum ApplicanRelated Form-+765 Employment Authorization Applications
(“Timeline Repeal Rule”), 85 Fed. Reg. 37,502, 37,505 (June 22,;B2@der EAD Rules, 85
Fed. Regat 38,545 see als@&CF No.41 at 8.

Importantly, theeregulations represented a purposeful decision to stagger the asylum
and EAD application process to deter asylum applicants fitmm boilerplate asylum
applications solely to obtain work authorization. ECF No. 23-1 at 11; ECF N @3ted at
85 Fed. Reg. 38,544 n.30). That s@#lS took great pains tminimize the hardship to asylum
seekersstating unequivocally that the 150-day waiting peregaresentethe time “beyond
which it would not be appropriate to deny work authorization to a person whose claim ha[d] not
been adjudicate SeeRules and Procedures for Adjudication of Applications for Asylum or
Withholding of Deportation and for Employment Authorization (“Notice of 1994 Reforms”), 59
Fed. Reg. 14,779, 14,780 (proposed Mar. 30, 1994). And in the event the underlying asylum
application was not timely resolved, the agency also imposed a backstop in requiring USCIS
(then the Immigration and Naturalization Serviteprocess EAD applications within 30 days.
Seel994 Reforms, 59 Fed. Reg}.62,284. Congress later codified the 180-day waiting period
for filing EAD applicationgo mirror theseregulations.SeeBroader EAD Rules, 85 Fed. Red.
38,545;lllegal Immigration Reform and Immigrant Responsilikict of 1996, Pub. L. No. 104-
208, § 208, 11Gtat 3009-693 (1996).

The challenged rulesverhaul the EAD application process entireBeeTimeline
Repeal Rule, 85 Fed. Rex}.37,545-46; Broader EAD Rules, 85 Fed. Ra{8,626-28.DHS
maintains thehallengedules arenecessary tmitigate the increased strain on the agency’s
limited resourceandto “disincentivize aliens who are not bona fide asylum seekers from

exploiting a humanitarian program to seek economic opportunity in thedBtates Broader



EAD Rules, 85 Fed. Regt 38,546 see alsdimeline Repeal Rule, 85 Fed. Rej37,502. The
challengedules are complex, and practicethey make it substantially harder, if not nearly
impossible, to obtaipre-asylum work authazation® Below more particularly describesoe
changes at the heart of this litigatiand their combined impact on asydeability to work
lawfully while awaitinga decision on their underlying asylum claims.

A. Changesto the EAD Rules

On September 9, 2019, DHS began the process of changing thee&mischemedoy
eliminating 30day EAD processingule. SeeRemoval of 30-Day Processing Provision for
Asylum ApplicantRelated Form-I765 Employment Authorization Applications, 84 Fed. Reg.
47148 (proposed Sept. 9, 2019) (to be codified at 8 C.F.R. pt. 208). Osgextyheay comment
period, DHS received roughly 3,200 commergeTimeline Repeal Rule, 85 Fed. Rad).
37,510. DHS published the final Timeline Repdalile unchanged on June 22, 2020, which took
effecton August 21, 2020ld. at 37,502.TheTimeline Repeal Rulaow eliminates any
deadlines previously imposed on the agency to process EAD applications, allowing the agency
unfettered time to determine whether to grant the asylum applicant an ldA&1 37,505.

The comment period on the Timeline Repeal Rule closed on November 8, 2019. 84 Fed.
Reg. 47,148 Six days later, on November 14, 2019, the agency issued a second notice of
proposed rulemakinfpr seventeen addinal rule changesll related to the EAD application
process.SeeAsylum Application, Interview, and Employment Authorization for Applicants, 84

Fed. Reg. 62,374 (proposed Nov. 14, 2019) (to be codified at 8 C.F.R. pts. 208 and Bé4a). T

31n the lastyear, the agency has also pursued other rulemakings, which are not the subjechafléniges but
would make it more difficult to secuesylum. SeeU.S. Citizenship and Immigration Services Fee Schedule and
Changes to Certain Other Immigration Benefit Request Requirements, 84 Fe@2286.(proposed Nov. 14,
2019);see alsd’rocedures for Asylum and Bars to Asylum Eligibility, 84 Hedg. 69,640 (proposed Dec. 19,
2019); Procedures for Asylum and Withholding of Remp@atdible Fear and Reasonable Fear Review, 85 Fed.
Reg. 36,264 (proposed June 15, 2020).



seventeeproposed additionaiule changes areotiectively termedthe “Broader EADRules”

SeeB85 Fed. Reg. 38,598-38,608. sixty-day comment period followed, during which the

agency received,Q74commentsubmissions Seed. at 38,553. e agencyssued thdinal

Broader EAD Rules on June 26, 2020, which remained largely unchanged save for clarifying that
the rulesin their entirety, would apply only to those EAD applications submitted after the
effective date of the Broader EAD Rules, August 25, 2&8&d. at 38,536, 38,626—28.

The Broader EAD Rulealter an array of interlockingubstantive and procedural
requirements. First, the new rules more than double the waiting period beforeuam asyl
applicant mayile for EAD—from 150 to 365 daysCompare8 C.F.R. 88 208(8)(3),
208.7(a)(1)(ii), and 274a.12(c)(8) (effective until Aug. 25, 3q2be filing of an incomplete
application shall not commence the 188y period”)with Broacer EAD Rules, 85 Fed. Reagt
38,626 (to be codified at 8 C.F.R. 8§88 2@8)&), 208.7(a)(1)(ii) and 274a.12(c)(8)) (“Receipt of
a properly filed asylum application will commence the 365-day period after which theaappl
may file an application for employment authorization.”); (“An applicant for asylumateapply
for initial employment authorization earlier than 365 calendar days after the $@i& 0r the
immigration court receives the asylum applicatiofdiscussing worleligible asylee who has
waited 365-day waiting period).

Second, th@ew rules eliminatehe“deemed complete ruldhat triggers the now 365-
day waiting period. Where previously agency silence on whether an asylum application was
completeautomatically deemeitl completeand startedhe EAD application clock, now the
applicant must waian urspecified timeo receiveagency notice that the underlying asylum
application is completeCompare8 C.F.R. § 208.3(c)(3) (effective until August 25, 2020)

(“[An] incomplete application shall not commence the 150—day period after which theaapplic



mayfile an application for employment authorizatiy (“If the [agency]has not mailed the
incompleteapplication back to the applicant within 30 days, it shall be deemed corf)pléte
Broader EAD Rules, 85 Fed. Rex38,626 (to be codified at 8 C.F.R. § 208.3(c)(3Receipt
of a properly filed asylum application will commence the 365—day period after which the
applicant may file an application for employment authorizatioriitje elimination of th
“deemed completefule could conceivably relun an asylum applicant waiting an indefinite
period of time for confirmation that her underlying asylum application is completestibfor
365-day EAD clock begins to run.

Third, the Broader EAD rulesliminate automatic EAD authorization where #syum
applicant met preexisting criterimow such EAD applications may be denied at ikerdtionof
the agency Compare3 C.F.R. § 274a.13(a)(1) (effective until August 25, 2020) (“The approval
of applications filed under 8 CFR 274a.12@&)¢cept for 8 CFR 274a.12(c)(&re within the
discretion of USCIS."Wwith Broader EAD Rules, 85 Fed. Rex}.38,628 (to be codified at 8
C.F.R. 8 274a.13(a)(1)) (eliminatirgylee exceptioand stating that the “approval of
applications filed under 8 CFR 274a.12(c) is within the discretion of U3CIBSourth and
relatedly the Broader EAD Rulealsoeliminate the agency’s preliminary review process
whereby if an applicameceival a “noticeof recommend approval™dicating the asylee is
likely to secure an ultimate grant of asylum—the applicant could apply for an EAD bedore th
expiration of the waiting periodCompare8 C.F.R. § 208.7(a)(1) (effective until August 25,
2020)(“In the caseof an applicant whose asylum application has been recommended for
approval, the applicant may apply for employment authorization when he or she receives notice
of the recommended approvaldhd § 274a.12(c)(8)(ii) (asylee is eligible for EAD who “[h]as

been recommended for approval, but who has not yet received a grant of asylum or withholding



or deportation or removaliyith BroaderEAD Rules, 85 Fed. Regt 38,626-28 (to be codified
at 8 C.F.R. § 208.7(a)(1) and 8§ 274a.12(c)(@mifting reference to notice of recommended
approval in both provisions); (requiring that asylee wait full 365-day waiting period).

Fifth, anyapplicant withunresolved, applicardaused delayin the underlying asylum
applicationwill be denied an EAD. Applicant-caused delays include the applicant’s requesting
to amend or supplement the pendasylum application; faihg to appear to receive and
acknowledge receipt of the asylum decisi@mguesing an extension of time to submit additional
evidencepr submitting additional documentary evidence fewer than 14 days before the asylum
interview. SeeBroader EAD Rules, 85 Fed. Re1i38,626-27 (to be codified at 8 CFR 88§

208.4, 208.7(a)(1)(iv) and 208.9(e)) (“[Alny delay in adjudication or in proceedings caused by a
request to amend or supplement the application will be treated as a delay causeppiidinet

for purposes of § 208.7 and 8 C.F.R. 8§ 274a.12(c)(8).”); (“Any delay requested or catised by
applicant ... that is still outstanding or has not been remedied when the initial amplioat

[EAD] ... is filed will result in a denial of such application.(}[T]he asylum officer may

consider evidence submitted within the 14—day period priortinterview date or may grant

the applicant a brief extension of time during which the applicant may submit additional
evidence.Any such extension will be treated as a delay caused by the applicant for purposes of
§ 208.7.").

Sixth, the Broader EAD Rek allowthe agency—for the first time—to deem either a
failure to appear for an asylum interview or a biometeivicesappointment, a newly added
requirement in the EAD application process, an “applicant-caused delay” for migi&se
208.7(a)(1)(iv). CompareBroader EAD Rules, 85 Fed. Rex§ 38,627 (to be codified at 8

C.F.R. 8 208.1()) (“The failure to appear for an interview or biometric services appomitme



may result in .... [w]aiver of the right to an interview or adjudicationisfdissal of te

application for asylum; [dferral ... to the immigration court; or, [d]enial of employment
authorization.”with id. at 38,599 (explaining no such penalties in prior rule). Under the old
rules, applicantaused delaydid not result in the agencydenialof an EADapplication but
rathertolledthe 180-day EAD clockSee8 C.F.R. 88 208.4(c) and 208.9(e) (effective until
August 25, 2020) (“[Alny delay caused by such request shall extend the period within which the
applicant mg not apply for employment authorization in accordance with § 208.7(Ar);
“asylum officer may grant the applicant a brief extension of time following an iatemuring
which the applicant may submit additional evidence. Any such extension shall extend by an
equivalent time the periods specified by § 208.7 for the filing and adjudication of any
employment authorization application.”).

Seventh anEAD will be denied to anyone who has fiegd for asylum within one year
of entering the United Statésinless and until an asylum officer or immigration judge finds
applicable one of the statutory exceptions to the one-year filingdmmpareBroader EAD
Rules, 85 Fed. Re@gt 38,626 (to be codified at 8 C.F.R. § 208.7 (a)(1)(iii))(F)) (making ineligible
for purposes of EAD an asylee who filed his or her asylum application on or after &gust
2020 and “filed after the one-year filing deadline, unless and until the asyluer affic
immigration judge determines that the applicant meets an exception for late filingnless u
the applicant was an unaccompanied child on the date the asylum application wisedfitst
with 8 C.F.R. § 208.7 (effective until August 25, 2020) (no seslriction).

Eighth, the Broader EAD Rudaequire pplicantsto submit biometrigcnformation—

including fingerprints, photographs, and signaturasa-scheduled biometric services

4 This new rule does not apply to unaccompanied rsinBeeBroader EAD Rules85 Fed. Reg. at 38,533
(explaining the “the ongear filing deadline does not apply to unaccompanied alien children”).

9



appointment.SeeBroader EAD Rules, 85 Fed. Reg. 38,626 (June 26, 2020) (to be codified at 8
C.F.R. § 208.7) (“The applicant must request employment authorization ... in the manner
prescribed by USCIS ... and must submit biometrics at a scheduled biometricesservic
appointment.”). Applicantwill also be required to pay a fee of $85 for this serv@ee idat
38,576 (‘DHS anticipates that the biometrics that (c)(8) EAD applicants will pay. at least
$30 and no more than $8b. The new biometric rule and fees will applybmth the asylum and
EAD applications.See d. at 38,599 (“no such requirement” but “thera@igequirement to
submit biometrics with an asylum application.”).

The remaining rulehangesritroduce a host of individual “disqualifying” everitet
limit access ta&=AD authorization. They include refusal to grant EAD to any applicant who
crosses into the United States anywhere but an authorized port of entry, absent certai
exceptionsseeBroader EAD Rules, 85 Fed. Rex§ 38,626 ((to be codified at 8 C.F.R. 8
208.7(a)(1)(ii))(G)) disqualification for having sustained a conviction for a “particularly serious
crime” or where there is “serious” evidence suggesting the apptioamitted a “serious non-
political crime” outside the United Stateéd. (to be cdalified at 8 C.F.R. § 208.7(a)(1)(iii))(B)-
(C)); earlier termination oEAD once the underlying asylum application is dengeé, id.at
38,599, 38,627-28 (to be codified at 8 C.F.R. § 208.7(b) and 8§ 274a.13(d@)3B}erminating
EAD authorizatiorafter two yearsn all casessee id.at 38,599, 38,627 (to be codified at 8
C.F.R. § 208.7(b)(1)).

B. The Plaintiffs

The five organization Plaintiffs take umbrage wthle eighteen separate rule changes
and thus ask this Court to emjdheirenforcement wholesalelhe named Plaintiff, BSA, is

the largest membaidriven organization with over 100,000 members and whose mission is to
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assist immigrants in relocating to the United States lawflHEZF No. 244 § 23. Since its
founding in 1985, BSA has provided social, health, job training, employment, and legal
services to immigrardnd refugeeommunities in Maryland, Virginia, and Pennsylvaria. 1
3-5. Most of CASA'’s services are offered only to members at a reduceda:ois members
pay an annual membership fee between $35 and $40, which &llows them tdake
advantage o€ASA'’s various servicesld. 8. (GASA members are part of the organization’s
leadership and are active participants in the organization’s advocacy and dewtlefjomnts.

Id. 1 #8. Thousands of £&SA’'s members have applied for asylum and work authorizatidn.
109.

ASAP, too,is a membr-driven organization. It currently retains over 4,000 members,
the majority of whom are mothers who sought asylum at the Mexico-U.S. bordemitiellg
detained by border agents, then released and placed in removal proceedings. ECF No. 24-5 1 7.
ASAP members live throughout the United States, in over 40 states, and in the District of
Columbia. Id. 1 9. ASAP provides imemberswvith “community support and legal services
regardless of where they are locatettl” § 4.

The remaining three organizations, Centro Lelgala Raza (“Centro LegalPasis
Legal Services (“Oasis’and Pangehegal Services (“Pangeaarenon-profit organizations
whose missions include providing asylum seekewdirect legal representati@s well as other
social and educational service&/hile each organizatiohas a slightly different business model,
theyprimarily offer pro-bono immigration relatelbgal service. See generallfECF No. 24-6;
ECF No. 247; ECF No. 24-8.Centro Legaprovidesdirect legal servicesiostseducational
trainings for lawyers and clients, and engages in advocacy efforts. ECF No. 24-6 {1 2, 3, 17-19,

24. It alsopartneswith local law firms to host singlday workshops for asyta seekers who
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need help preparing their asylum or EAD applicatidds {{ 24, 17. Centro Legal does not
charge clients for any of its servicdsl. § 25.

Oasisprovides direct legal services to clients in the San Francisco Bay B@EF No 24-
7 11 3, 44. loperats on a “low bono/pro bono model,” in which itesa sliding scale based on
a client’s income.ld. 1 44. For an asylum case, ifses range from $0 to $400énd its clients
areonly expected to pawhat they can affordld. Many ofits clientscan afford Oasis’ services
once they receivan EAD and find lawful employmentd.

Pangeas a nonprofit organization focused dinect legal serviceand advocacy worfor
immigrant populatios, including asylees. ECF No 24-8 11 2, 4. It provides senddts
clientseither at a low cost or free of charde. For clients who do not qualify for free services,
Pangeadypicaly charges $200 to epare an EAD applicatiord. 1 10, 38.

All five Plaintiffs aver that thehallenged rulefustrate their missions by requiring
diversion ofalreadyprecious time and resources to processing as many asylum and EAD
applications as possibbefore thechallenged rules tookfect. ECF No. 24-4 1 2930; ECF
No. 24-5 11 336; ECF No. 24-0[1 2023; ECF No. 247 11 3638; ECF No. 24-8 1 12.
Plaintiffs also assethat with far stricter rulesowin place, each organizatiovill haveto
devote more timand resourcet® counsel their clients properly and thgeparetheir
applications.See, e.g.ECF No. 24-7 § 360asisspecificallymaintains that because it deriaes
third of its revenue from its cliertsmany of whom only become paying clients once they
work-approved—the challenged rule§eopardize”its “ability to stay operi Id. | 46.

The Complaint and accompanying declaratiolesitify five individual members—Hree

from CASA andtwo from ASAP—for whom theAsylum EAD Rules will adversely affect their
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prospects of obtaining an EADASAP memberW.L., fled Guatemala with haightyearold

son after being raped repeatedly and then threatened with death by a man whose praminence
Guatemala allowed him to evade arrdSCF No. 1 § 7. W.L. currently shares a single room

with her children and is supported by familg. W.L. filed her asylum application on April 3,
2020. 1d. 1 8. Under the old rules, she would have been eligible to apply for an EAD by August
31 and have her application processed within 30 diysAlso, under the old ruleshe agency

was required to issue her an EAD provided she is wbgible. W.L. planned to work either at

a local church, or another stable job once she could do so letghlly.

Underthechallenged ries, W.L. will be forced to wait deast seven more months before
she can even apply for an EAD. 1 9. She mughen wait an indeterminate length of time for
USCIS to process her application. As a result, W.L. is stripped of opportunity for gainful
employment necessary to feed, clothe, and house her children or hire an immigrartnay adt
pursue her asylum claimd.

ASAP member N.G. escaped Honduras with her daughter and entered the U.S. in May
2019. 1d. 1 134; ECF No. 24-5 1 26. N.G. filed for asylum in April of this year. ECF §o. 1
133. Under the oldules,N.G.would have been eligible to apply for work authorizatios
monthbut will now have to waitt least sevemoremonths to apply and an indeterminate time
until she hears back from the agen8geeid.; see als@Broader EAD Rules, 85 Fed. Rat38,

626 (to be codified at&208.7(a)(1)(ii) ad 274a.13(a)(1)).In the meantime, N.G. has been
unable to work, secure stable housing, alleviate her family’s food insecurity, or hirgea ta
assist with her asylum applicatioBECF No. 1 { 134. N.G. and her daughter have survived on

the generosity of otherdd.

5> Four of these individuals are specifically identified in the Complaint, whiléiftheH.V., is discussed only in
CASA'’s submitteddeclaration.SeeECF No. 244 1 23.
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CASA memberM.C., came to the United States in December 2017 after fleeing
Honduras with heelevenyearold daughter.ld. § 131; ECF No. 24-4 5. M.C. found a place
to live with a man who ended up abusing her and preventing her from applying for asylum
within one year after her arrivald. As of the filing of the Complaint, CASA was helping M.C.
prepare and submit her asylum applicatith. | 26.

CASA member, H.V., has struggled to find work without an EAD since arriving with her
four-yearold daughter in May 2019d. § 23. That hardshipexacerbated by the lasting effects
of the trauma that required her to flee Honduras—has prevented H.V. from finding adaayer
applying for asylunbefore thechallengé rules went into effectld. Given that H.V. will
submit her asylum application after August 25, 2020, she is now ineligible unaairenged
rules to receive prasylum work authorization unless amctil an immigration judgeoncludes
that she hademonstrated “good cause” for filing beyond the gear deadline SeeBroader
EAD Rules, 85 Fed. Regt38,626. The practical effect is th&t.V. will be deprived any
opportunity to receive work authorization timely and in advance of adjudicatioer afsylum
application. ECF No. 24-923.

A.O., aVenezuelan national who entered the U.S. on aimomigrant visitor’s visa in
December 2019s also a BSA member ECF No. 1 {1 132. A former journalist in Venezuela,
A.O. and her family fled Venezuela and a@v seeking asylum from protracted physical
violence and threats aftpublicly opposing Presideiicolas Maduro Id. CASA is now
assistingA.O. with submittingher asylum applicationld. Shetoo will have to wait a
significantly longer time to obtain an EAD under the maies Id.

. Procedural Background

On July 21, 2020Rlaintiffs filed their Complaintattackng the entirety of the challenged

rules. ECF No. 1. They soon after moveda stayof thechallengedulesor alternativelyfor a
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nationwide injunction pending resolution on the merits. ECF No. 28-dupport of their
requestedelief, they make three bold and complicated arguments.

First, they argue that Wolf's appointment aedure as Acting DHS Secretarplate
section3346 ofthe FederaVVacancieRReformAct (“FVRA”) . Id. at 27. With certain
exceptionsthe FVRAgenerallybarsacting officials from serving for more than 210 days in a
position that requires Presidential appointment and Senate confirmation (“P2¢%.U.S.C. §
3346. The last Senateonfirmed DHS Secretary, Kirstjen Nielsen (“Nielsen”), resigned oril Apr
10, 2019. ECF No. 41-1 at 44-4Bcting Secretary WIf did not assume the role of Acting
Secretary untihis predecesspKevin McAleenanresignedon Novemler 13, 2019—217 days
after Nielsen resigneaind the officdirst became vacanteCF No. 23-1at 34; ECF No. 41t at
71. Thus, according to Plaintiffs, the FVRA timing provision applie&/tdf's designation,
Wolf acted beyond the 21d@ay FRVA time limt when promulgating the challengades,and
thusthe FVRAdemandwacaturof the rules ECF No. 23t at33.

SecondPlaintiffs assert Wolf'@ppointment violated the succession provisions of the
agency’senabling statutehe Homeland Security Act (“HS’). 6 U.S.C. 8 113(g)(2)TheHSA
statutorily sets an order of successiothe event of a vacangig. 88 113(a)(1)(A), (a)(1)(F)
and (g)(1) and if such pre-identified positions are vacant, allthesSecretary to designate a
“further order of successighid. 8 113(g)(2). However becauséehe installation ofNVolf's
predecessor, Acting Secretdgvin McAleenancontravened Secretary éeris order of
succession, McAleenanfater amendmerdf the order was unlawful, as we#olf's ascension
ECF No. 23-1 at 34-37.

Third, Plaintiffscontend that the agency’s rulemaking process violated the AdR At

16-31. They challenge the new rules@®cedurally deficient and as arbitrary and capricious.
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As for the Timeline Repe&tule, Plaintiffs maintain that thegency’selimination of ay
processing deadlinacked a reasoned basisd runs counter to the agency’s stated rationale for
implementing the rulesSee id.

With only 28 daygrom the request for injunctive relief the effective date of the
Timeline Repeal Rule-andthe Broader EAD Rulescheduled to go inteffect four days after
that—the Court put the parties and itself on an expedited briefing schedule. ECF®No. 28.
However,as is often the cagately with challenges to executive agency action, the sands shifted
in the legal landscape during briefing.

On August 5, 2020, the United States Court of Appeals for the Fourth Gesud its
decision inCasa de Maryland, Inc. v. TrumpNo. 19-2222, 2020 WL 4664820 (4th Cir. Aug. 5,
2020), which addressed questions of standing and the propriety of issuing the very nationwide
injunction that the Platiffs press hereTo complicate matters further, the parties had not
briefed stading, a fundamental question invoking this Court’s jurisdiction to hear the case at alll.
SeeECF Nos. 23-1 & 41. With five organizations challenging the entiregygbiteerrule
changesit was incumbent upon the Court to require further briefing and argument on standing.
ECF No. 53.

Also, on the morning of the first hearing, the U.S. Government Accountability Office
(“GAQ”) issued itsaadvisory opinion that Wolf hathken office as Ating Secretary in violation
of the applicable succession order and thus has been acting without lawful authorityo ECF N
51-1 (U.S. Government Accountability Office Decision, Department of Homeland §eeuri

Legality of Service of Actingecretary of Homand Security and Service of Senior Official

6 The Court also permitted the Constitutional Accountability Center (ECF No. 88)iiKNeed of Defense (ECF
No. 39); Morton Rosenberg (ECF No. 40); the District of Columbia and State of NéwE©F No. 42); and
Oxfam America and the University of Maayld Carey Immigration Clinic (ECF No. 43) to file briefs as Amici
Curae.
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Performing the Duties of Deputy Secretary of Homeland Security (Aug. 14, 202@)GAQO’s
decision mirrored many of the arguments Plaintiffs had put before the Court, althoughtheithe
partiesnor the Court had any meaningful opportunity to digest the decision. Most pertinent to
this case, the Government could not yet take a position on its impact. ECF No. 56 afThe-17.
Court, therefore, requested additional briefing related to the validity of Wolf's appmititand
thus his authority to promulgate the challenged ruts=ECF Ncs. 53 & 64.

Lastly, the Court was mindful that the additional briefing and careful consideration of
these fundamental issues would mean that this opinion could not issue prior to the challenged
Rules taking effect on August 21 and 25, 2020 respectively. The Court thus allowed briefing on
the Plaintiffs urgent plea for a “stay” to issue pursuant to section 7@beoAPA. ECF No. 53.

The Government rightly respondedtfasection 705tay, in effectfunctions similarly to a
preliminary injunction and so it would not contest this Court’s power to issue such aastay aft
the effective date of the challengedes. ECF No. 55.

The Court conducted a subsequent hearing on August 28, 2020, and allowed further
expedited briefing. ECF No. 64. Based on a careful consideration of the parties’ submissions
and for the following reasons, Plaintiffs’ motiéor injunctive relief isgrartedas tosome, but
not all, of the challenged rules.

[I1.  Standing

As a preliminary matter, the Court must determine whether the Plaintiffs havangtemd
bring this caseSeel.ujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). Pursuant to
Article 11l of the United States Constitution, federal courts are of limited jurisdichearing
only live “cases” and “controversieslt. at 559; U.S. Const. art. lll, 8 2. A legal action meets
the caseor-controversy requirement where the “questions [aedented in an adversary

context.” Massachusetts v. E.P.A549 U.S. 497, 516 (2007 oting Flast v. Coher892 U.S.
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83, 95 (1968)) (internal quotation marks omitted). Standing “must be supported in the same way
as any other matter on which the pldirtiears théburden of proofi.e., with the manner and
degree of evidence required at the successive stafes lafgation.” Overbey v. Mayor of
Baltimore 930 F.3d 215, 227 (4th Cir. 201@)tations omitted).“Thus, when a defendant
challenges a plaintiff'standing, we analyze the challenge differently depending on the stage of
litigation at which thechallenge is brought and the substance of the defendant’s argunidnts.”
Because the Government challenges stanttinghe pleadigs, [the court will] accept as
true all material allegations tiie complaint and construe the complaint in favor of the
complaining party.” Deal v. Mercer CtyBd. of Educ.911 F.3d 183, 187 (4th Cir. 2018)
(quotingS. Walk at Broadlands Homeownefss'n, Inc. v. OpenBand at Broadlands, L [AQ3
F.3d 175, 181-82 (4th Cir. 2013)laintiffs alsohave submitted detailed declarations regarding
the structure and function of their organizations and the challenged rules’ impaletabedse
members The Gurt construes such facts most favorably to Plaintiffs vassessing whether
jurisdiction is proper.See Lizarbe v. Rondp642 F. Supp. 2d 473, 479 (D. Md. 2009) (citing
Velasco v. Gov't of Indonesid@70 F.3d 392, 398 (4th Cir. 2004)).
Standing “is an essential and unchanging part of the case-or-controversy requirement of
Article 111.” Davis v.FEC, 554 U.S. 724, 733 (2008) (citations omitted).retjuires a plaintiff
to have “suffered an injury in fact that is (a) concrete and particularized padtgal or
imminent, not conjectural or hypothetical,” “fairly traceable to the challenggaheof the
defendant,” and “likely . . . [to] be redressed by a favorable decisBistiop v. Bartlett575
F.3d 419, 423 (4th Cir. 2009) (quotations omitted). A plaintiff must have a cognizable and
redressable injury as to “each claim” presented and “each form of relief” sddgWis 554

U.S. at 734 (citations omitted). In this way, “the standing inquiry remains focused onwhethe
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the [plaintiff] ... ha[s]the requisite stake in the outcome when the suit was filleld (citations
omitted).

Plaintiffs arguehat standing is proper under two alternative yet related theories. They
each clainmorganizational standing to pursue injuries sustained to the organization dasctly,
well as associational standing to pursue claims on behalf of their mendaets theory, they
argue, confers standing as to all claims applicable to all eighteen rules. Thetl@&vafore,
must determingvhetrer any one Plaintiff has sufficiently demonstraggitier organizational
standing or representational standioghallenge eactule change See Casa de Maryland
2020 WL 4664820, atT0; Bostic v. Schaefe760 F.3d 352, 370 (4th Cir. 2014) (citibgp’t of
Commerce v. U.S. House of Representatd2s U.S. 316, 330 (1999) (holding that a case is
justiciable if some, but not necessarily all, of the plaintiffs have standing gmattiaular
defendant Rumsfeld v. Forum for Acad. Inst. Rights, Inc.547 U.S. 47, 52 n.2, (2006)[T]he
presence of one party with standing is sufficient to satisfy Article llls-oagontroversy
requirement.)). The Court concludes that no Plaintiff has organizational standingvbut t
Plaintiffs, CASA and ASAPmaintainrepresentatioriatanding to challengeertainAsylum
EAD rules.

A. Organizational Standing

Organizational standing is conferred when an organization must show it has suffered an
“injury in fact,” in that defendant’s “actions impede its efforts to carry ouhission.” Lane v.
Holder, 703 F.3d 668, 674 (4th Cir. 2012) (citiHgvens Realty Cor v. Coleman455 U.S.

363, 379 (1982))see alsaNarth v. Seldin422 U.S. 490, 511 (1975). Organizational standing,
therefore, derives from injury the organization itself has suffered. In thisctedpeFourth

Circuit recently clarified that an aagization’s “voluntary budgetary” choices or shifts in
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priorities do not constitute a constitutionally cognizable inj®ge Casa de Maryland020

WL 4664820, at *9. This is because “[0o]rganizational injury ... is measured against a group’s
ability to operate as an organization, not its theoretical abiligffextuatats objectives in its

ideal world.” Id.

Plaintiffs respond that they have suffered the same type of direct injury that ednferr
standing intHavensRealty Corp. v. ColemarECF No. 66t 2-3. The Court disagreedn
Havensthe plaintiff organization;HOME,” provided counseling and referral services to its
minority clients in an effort tpromote equal opportunity in housing55 U.S.at 368. The
Supreme Court founthatHOME had standing because tiefendaris alleged practices
“perceptibly impairetlits “ability to provide counseling and referral services for low and
moderatancome homeseekersld. at379.

Plaintiffs maintain that, liketHOME, eachhas organizational standibgcause the
challenged rulefustrate their missia ECF No. 59 at 1; ECF No. @2at 2 Each
organizatiordescribeshe same injury but in different termbattherules have already required
them—and will continue to requirthem—to devote significantly more time and resources to
understanding the rule changes, advisivegr staffattorneys and clients accordingly, and then
processing asylum and EAD applicati@ishe expense of other clients they serve and other
importantservicesoffered ECF No. 24-4]Y 2930, ECF No. 24-5 § 35; ECF No. 24-6 1 20-23;
ECF No. 24-7 1 36; ECF No. 24-8 1 25. The Rules, in short, put further striieiicadready
precious time and resources.

Thisfinancial strain, however, does not constitute a cognizable injury. A “diversion of
resourcesnight harm the organization by reducing the funds available for other purfingés,

‘it results not from any actions taken by [the defendant], but rather from thaiagaris] own
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budgetary choices.’ Lane 703 F.3d at 675 (quotirfeair Empt Council of Greater

Washington, Inc. v. BMC Mktg. Cor28 F.3d 1268, 1276 (D.Cir. 1994)). As the Fourth

Circuit made clear ihane prioritization of resources to combat a perceived ill does not
constitutecognizable injury“To determine that an organization that decides to spend its money
on educating members, responding to member inquiries, or undertaking litigation in response to
legislation suffers a cognizable injury woudd to imply.. that any sincere plaintiff could

bootstrap standing by expending its resources in response to actions of ariather703 F.3d

at 675 (citations omitted).

Any potential doubt as to the proper reading or scopaéis extinguished by the
Fourth Circuit’s recent decision fDasa See2020 WL 4664820, at *9. There, the Fourth
Circuit cautioned that “standing is not measured by the intensity of the lisgatdtest or the
fervor of his advocacy.’ld. (internal citatons omitted). It distinguished between “voluntary
expenditure of resources tounteract governmental action” and governmental action that
“directlyimpairs’ an organization’s ability to “provide counseling, referral, or other services to
immigrants” Id.

In light of this clear guidance, and on the current record, the Court cannot find that any
one Plaintiffhasorganizational standing. The Plaintiff organizatiamsr facts that are
indistinguishable from those averredGasa that each will experience the financial impact of
choosing to reallocate resources to help its members respond to the challengefieriidsBut
none aver the kind of direct impairment necessary to confer standing. Making voluntarg choice
about redirecting resources does not sufféee d. (“CASA’s unilateral andincompelled

response to the shifting needs of its membarmot manufacture an Article 11l injury.”)

"The Court recognizes that as the record currently stands, Plaintiff OasisHhetb substantially farther than the
others, given that its business model relies on asylee clielgsable to pay at some point, and that many can only
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B. Representational Standing

Representational standing, in contrast, concerns injury suffered by an organization’s
membersas opposed to the organization itself. To establish representational standing, the
organization must establish that: “(1) its own members would have standing to sue in their ow
right; (2) the interests the organization seeks to protect are germane to theabigas
purpose; and (3) neither the claim nor the relief sought requires the participatidiviofual
members in the lawsuit.5.Walk 713 F.3dat 184 (citing Hunt v. WashState Apple Adver
Comm’n 432 U.S. 333, 343 (1977)). This requires that the organization put forward facts to
make plausible that “at least one identified member had suffered or would suffet I8
Walk 713 F.2d at 184.

Onthe current recordhe Court concludasat PlaintiffSCASA and ASAPhave
demonstratedepresentationatanding vis-a#s their individual membersSpecifically, when
construing the facts alleged most favorably to the Plaintiffs, the membersllegesl anjury
arising from enactment of the Timeline Repeal Raladfive of the BroadeEAD Rules

e The 365-day waiting period, 85 Fed. Reg. at 38,626-28 (referenced throughout and

as codified at 8 C.F.R. § 208.3(c)(3); § 208.7(H)(), (a)(1)(ii))(E), and (b)(1)(i);
and § 274a.12(c)(8));

e Removal of “deemedomplete” rule, 85 Fed. Reg. at 38,626 (codified at 8 C.F.R.

§ 208.3) (omitting instruction that if the agency has not “mailed the incomplete
application back to the applicant within 30 days, it shaldeemed complete.”).

e The discretionary review rule, providing that agency is no longer required to issue

EADs to eligible asylees, 85 Fed. Reg. at 38,628 (changes reflected at 8 C.F.R. §
274a.13(a)(1)).

do so once they have obtained an EAD. In this way, Oasis’ financial concerns dateaorgbluntary
expendituredut rather the organization’s future revenue streams. But WheeandCasa de Mgyland
emphasized the difference between the direct and indirect effects of governmemtaltaetCourt finds that Oasis’
theory—that it will suffer the downstream effects of the direct, financial injury to iteastients—cannot confer
standing.

885 Fed. Reg. at 37,545 (printing parts of the regulations to be codified at 8 C.F.RZ(&)20B. (omitting
language stating that agency hasda® processing deadline)

22



e The one-year filing bar, 85 Fed. Reg. at 38,626 (codified at 8 C.F.R. §
208.7(a)(2)(iii)(F)).

e The rule requiring submission of biometric information as part of EAD
applications, 85 Fed. Reg. at 38,626 (codified at 8 C.F.R. § 208.7(a)(1)(i) and
(@)(2)(iv)(E) and§ 208.10).

The identified membensill suffer concrete and particularizegury arising fromthis
subset othe challenged ruleshich add economic burdens to the application process and
indefinitely delay or deny advance work authorizati@ee, e.g. ECF No. 24-@[7 1112
(explaining how delay or denial of EAD will exacerbate “physical or mental hamoh” a
exacerbate already exasit “economic insecurity”). With many asylees waiting years for their
underlying asylum claims to l@judicateé—and no assuranasder the new rules as to whether
or when theywill everhear from the agency regarding their EAD application-s¢hgew rules
also undermine the applicantility to pursue their asylum clasnand may well result in some
of themabandoninguchclaims altogether.

As to the remaining elements of representational standingG&8A and ASAPeasily
satisfy them See S. WaJkr13 F.3cat 184. The interest of these individumémberssquarely
within CASA and ASAP’sespectivanissionsand eacldevote significant time and resources to
representing asylees as they navigate the EAD and asylum application pmeds(interests
must be “germane” to organization’s purpose). As to the third pRIagtiffs’ legd challenges
do not requirghe participation of individual members in the lawsuiit. Plaintiffs seek the
ultimateremedy of setting aside the rules, not money damages or other remedy thastiegjuir
individual member to join the litigation as a parSeeECF Nos. 1 & 23. Thus, with each prong
satisfied the Court concludes CASA and ASAP have demonstrated representational standing on

the current record.
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The Court settled on the abowkentifiedrules after concluding that least one
identified member would have individual standing in her own rigbhtdlengesach of these
rule changesSeeCasa de Maryland2020 WL 4664820, at *9 (citingriends of the Earth, Inc.
v. Laidlaw Envt’l. Servsinc., 528 U.S. 167, 183-84 (2000)). Unsurprisingly, Plaintiffs oppose
the Court’swinnowing down of their claims. Instead, they offer a theory of standing that would
treat the Broader EAD Rules as a “packagbéreby this Court mayeachall seventeerule
changesbecaussomeof themwill work a concrete and particularized haom ther five
members.ECF Nos. 64 & 66. This theory cannot be squared with theastblished
requirement thato have standing plaintiff muststate a cognizable and redressable injury as to
“each claim” presented and “each form of relief” sougb¢e Davis554 U.S. at 734 (to
challenge two different subsections within the same statutory prov#ntiff needed to show
a cognizable injury flowing from the applicationedchsubsectioh

Certainrule changeselpillustrate the point.For instance, one of thehallenged rules
prohibits preasylum work authorization for any applicant wértes the United Statesn or
after August 25, 2020ata place other thaan authorized port of entry (the “unlawful entry
bar”). SeeBroader EAD Rules, 85 Fed. Rexy.38,626 (to be codified at 8 C.F.R. §
208.7(a)(1)(ii))(G)). Each of the fivanembers identifiegnteredhie U.S. long before August
25, and so they do not appear subject to this prohibition. Thus, this Court strains to see how this
rule change visits any harm on Plaintiffs. To the extent it does, Plaintiffs have ndtadeéat
least one member” who has or will be harmed by this rule change, as requieedhen
applicablepleading standardsS. Walk 713 F.2d at 184.

Similarly, another rulehange broaderibe categoryf criminal convictions that

disqualify anapplicantfrom receivingan EAD. See id(to be codified at 8 C.F.R. §
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208.7(a)(1)(ii))(B}(C)). But no membeappeas to have criminal records or pending charges.
This Court cannot divine how this rule change would visit any harms on té4ran
representational standing is the only basis on which this Court has jurisdiction, theil@piyrt s
cannot endorsehallengeto a wide swath of rule changes that bear no relation to the harms that
their identified members have suffergd.

With standing established as to six identified rules, the Court next tuttms noerits of
Plaintiffs motion See @sa de Maryland2020 WL 4664820, at *10 (finding jurisdiction where
only some parties adequately alleged a constitutionally cognizable irgagy$so Casa de
Maryland v.DHS 924 F.3d 684, 701 n.14 (4th Cir. 2019) (finding that because certain
individual plaintiffs have standing, Court need not consider whether other plaintiffiseale
standing).

V. Standard of Review for Requested I njunctive Relief

A preliminary injunction “is a stopgap measure, generally limited as to time, and
intended to maintain a status quo or ‘to preserve the relative positions of the "paetieshg
final judicial review. Sherley v. Sebeliu689 F.3d 776, 781-82 (D.C. Cir. 2012) (quotihgyv.
of Texas v. Camenisch51 U.S. 390, 395 (1981)). Because a preliminary injunction often issues
on anincomplete recor@nd, in the context of agency rulemaking, compels the defendant to act
or refrain from acting on such rules, the Court must proceed with a healthy apqpneoiathe
substantial dangers inherent in granting such extraordinary rebieéHughes Network Sys.,

Inc. v. InterDigital Commc’ns Corpl7 F.3d 691, 693 (4th Cir. 1994jtations omitted).For
this reasq, a preliminary injunctive is arrantedonly upon “a clear showing that the plaintiff is

entitled to relief.” Dewhurst v. Century Aluminum C649 F.3d 287, 290 (4th Cir. 2011)

9 Had Plaintiffs carried their burden to demonstrate the Broader EAD relesnm-severablesee infrapp. 6768,
they may have otherwise maintained standing to challenge the rules packade entire
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(quotingWinter v. NaturaRes Def. Counci| 555 U.S. 7, 22 (2008)) (internal quotation marks
omitted)

A preliminary injunctionrmust not issue unless tRéintiffs demonstrate, by a
preponderance of the evidence, four vesitablished factor¢i) a likelihood of success on the
merits; (2) a likelihood of suffering irreparaldharm in the absence of preliminary relief; (3) that
the balance of equities tips in the party’s favor; andh@)issuing the injunction is in the public
interest. SeeWinter, 555 U.S.at 20; Dewhursf 649 F.3cat290. At this stage,lie first factor is
the“most important”one. Aamer v. Obamar42 F.3d 1023, 1038 (D.C. Cir. 2014)here the
government is a party, the final two factors mer§ee Kravitz v. U.S. Dep’t of Commersé6
F. Supp. 3d 681, 755 (D. Md. 2019) (quotkgrsuing Am. @atness v. FE(331 F.3d 500, 511
(D.C. Cir. 2016).

Similarly, pursuant to section 705 of the APa#eviewing cour maystay“agency
action” pending judicial review “to prevent irreparable injury.” 5 U.S.C. § 70%e ‘factors
governing issuance of a preliminary injunction also govern issuance of a 8§ 705Ritsty of
Columbia v. Dep't of Agri¢ 444 F. Supp. 3d 1, 16.D.C. 2020),appeal filed No. 20-5136
(D.C. Cir. filed May 15, 2020)c{tations omitted)see Texas v. ER&29 F.3d 405, 424, 435 (5th
Cir. 2016);Humane Soc’y of United States v. Gutier®a8 F.3d 896, 896 (9th Cir. 2009);
Assoc. Sec. Corp. v. SEZ83 F.2d 773, 774—75 (10th Cir. 196Wixginia Petroleum Jobbers
Ass’n v. Fed. Power Comm’859 F.2d 921, 925 (D.C. Cir. 1958) (per curia@ngnin v. U.S.
Dep't of Agric, 919 F.2d 439, 446 (7th Cir. 1990) (“The standard is the same whether a
preliminas injunction against agency action . . . or a stay of that action is being sousgg.”);

also South Carolina v. United Stat®9)7 F.3d 742, 756 (4th Cir. 2018) (comparing the court’s
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discretion under section 705 to stay rules pending final reviewitsithandatory obligation to
set aside unlawful agency action under sectior).706

With this framework in mind, the Court addresses each of théNmterfactors
separately.

A. Likelihood of Successon Merits

For purposes of this motioRJaintiffs argue they will succeed on three claims, each of
which renders the challenged rules a nullBlaintiffs first argue thabecausé\cting Secretary
Wolf promulgated thehallengedulesin violation ofthe FVRA, they “have no force and
effect.” ECF No. 23-1 at 33. Secoruhd alternatively, the rulese null and void because
Wolf's ascension to the position of Acting DHS Secretary violated the agency’ssiacce
order. Id. at 34. Thirdthe rulesarearbitraryand capricious in violation of the APA, U.S.C. §
706(2). Id. at 16. The Court recognizes that Plaintiffs need only demonstrate success on the
merits of one claim However, becaussach claim is one of first, or near first, impressibe,
Court will address each in turn.

1. Challengeunder the FVRA

It is undisputed that the office of tilHHS Secretarys one subject to Presidential
nomination and Senate Confirmation, otherwise known as a “PAS” position. 6 U.S.Gag 112
The last tine the office of DHS Secretary had been occupied by a PAS officekpihd 0,
2019, wherecretanKirstjen Nielsen (“Nielsen”yesignedand made way for two successive
Acting Secretarie® ECF No. 41 at 29; ECF No. 41-2 at 45. First, Customs and BBaio!

CommissionerKevin McAleenan(*McAleenan”), assumed the role of Acting Secretary ungil h

0 The parties dispute whether Nielsen's resignation became effective di7 A20i9, when she announced her
resignation, or whether it occurred on April 10, 2019, when she took her last aatifinén SeeECF No. 231 at
33-34; ECF No. 41 at 29. The Court does not find it necessary to resolve this factua. disput
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resigned on November 13, 2019. ECF No. 41-1 &i&xt, uponMcAleenans departurgthen
Under Secretary of Homeland Security for Strategy, Policy and Plans\V@#igdlotted into

the position of Acting Secretary and has served in that capacity ever klnae71; ECF No. 41

at 32. All told, as of the writing of this opinion, the DHS has been without a PAS Secretary for
520 days.

As this vacancyunderscoreshe confirmation processn bdess than a model of
efficiency. The Appointments Clause of theS. Constitutionrequires presidentially appointed
“Officers of the United States” to receive Senate confirmation, U.S. Condt, 8 2, cl. 2. But
wherea vacancy arises and “the President and Senate cannot promptly agree on a replacement,
the ensuing delay riskbadt thePAS office remains unfilled antis official actsgo
“unperformed” N.L.R.B.v.S.W. Genral, Inc, 139 S. Ct. 929, 934 (2017). To avei
unnecessargtandstill,Congress hasnacted legislation (collectively refed to as “vacancies
acts”), that importdlexibility into an otherwisdixed constitutional requirementSee d. These
vacancy statutes have taken many forms, but theyeakhnimated bg common unifying
principle—the Senate céug limited authority to thé=xecutive Brancho appoint an interim
officer so as to maintain orderly administration of agency functidshsat 935(citing Act of
July 23, 1868, ch. 227, 15 Stat. 168; Act of Feb. 20, 1863, ch. 45, 12 Stat. 656).

Passed i1868, heoriginal Vacancies Act generally designated the “first or sole
assistant” as the acting official but gave the President the option to appoint somesaudy“al
serving in a PAS office.d. (citing 15 Stat. 168). By 1891, Congress put time limits on such
interim appointments to sexfor not more than 30 daysd. (citing Act of Feb. 6, 1891, ch. 113,
26 Stat. 733). Later versions of the Act maintained similar features, inclirdi@dgmitations

on interim serviceSeePub. L. No. 89-554, 80 Stat. 378, 426 (Sept. 6, 1966); Pub. L. No. 100-
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398, 102 Stat. 985, 988 (Aug. 17, 198&he Acts were amended over time because, as one
Court aptly observed, Presidents did “not always compl[$W Generallnc. v. N.L.R.B.796
F.3d 67, 70 (D.C. Cir. 2015) (quoting M. Rosenberg, Congressional Research Service Report for
Congress, 9892 A., The New Vacancies Act: Congress Acts to Protect the Senate’s
Confirmation Prerogative 2—3 (1998)).

By the 1980s, the Executive Branch had taken the positionehdstof executive
agencies retained independent authority apart from the Vacancies Act to tésnphiRAS
offices. SeeS.W.General 137 S. Ct. at 935. To hold agencies accountable, Congress extended
an olive branch by lengthening the period of acting service to 120 days under the Atttewith
periodtolled while a nomination for a PAS was pendimg. at 936 (citing Presidential
Transitions Effectiveness Act, § 7, 102 Stat. 983¢spite this, “tensions” betweémely
appointment and confirmation BfAS offices and lengthy service of acting officers “did not
ease.”ld. In fact, as of the FVRA’s emément in 1998, roughly 20% of PAS positions were
filled by acting officials, many of whom were serving beyond the d&p}mit under the
Vacancies Act Id. Butacourt’s “sanctioning this conduct . wasthe straw that broke the
camel’s back. ECFNo. 404 at ¥ (citing Doolin Sec. Sav. Bank, F.S\B.Office of Thrift
Supervision139 F.3d 203 (D.C. Cir. 1998

In Doolin, the United States Court of Appeals for the D.C. Cires#entially read the
1988 Vacanciea.ct aspermittingseriatim temporary appointments that, taken toge#tiexyed
a PAS officeto be filled indefinitely byinterim officers. Id. 139 F.3d at 208—09n responsé¢o
this decisiona Senat€ommittee Repomotedthat “this portion of the court’s opinion
necessitate[d] legislative actionS. Rep. No. 105-250, at 6 (1988). Accordingly, Congress

passed th€VRA in 1998,whichtotally replacel the formeVacancieAct. SeePub. L. No. 105
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-277, Div. C, tit. 1, § 151, 112 Stat. 2681-611-16 (codified at 5 U.S.C.88 3345-38d8d)iso
S.W.General 796 F.3d at 70 (citing 144 Cong. Rec. S6413-14 (daily ed. June 16, 1998)
(statement of Sen. Thompson)). As promised, the FVRA fixetirtiieg problem identified in
Doolin. 139 F.3d at 208-09t made clear thahe timing provision—which sets the default
maximum length of acting service2it0 days—begins to rdrom the date the vacancy arises,
rather than the date when theting official assumes officesSee5 U.S.C. 8§ 334@&)(1)
From thischangethe Plaintiffs argue quite simply that becaugalf became Acting
Secretary after the 210th day from when the office’s vacarase Wolf assumed office in
violation of the FVRA, and thufhechallenged ries must be declared “without force and
effect,” as mandateby the Act. ECF No. 23-1 at 33. If it were only that simple. To understand
why notrequires a careful walkthrough of the FVRA.See S.W. General96 F.3d at 74.
(“Throughout theFVRA, the Congress was precise in its use of internal cedesences.”)
(citations omitted)
Section 3345 of the FVRA sets out three avenues for an acting officer to assume a PAS

office when a vacancy arises. The first, known as the default rule, provides:

(a) If an officer of an Executive agency ... whose appointment to

office is required to be made by the President, by and with the advice

and consent of the Senate, dies, resigns, or is otherwise unable to

perform the functions and duties of the office—

(1) the first assistant to the office of such officer shall perform the

functions and duties of the office temporarily in an acting capacity

subject to the time limitations of section 3346;
5 U.S.C. § 3345(a)(1) (emphasis added). Section 3345 also permits “the President (and only the
President to direct a PAS official to “perfornthe functions and duties of the vacant office

temporarily in an acting capacity subject to the time limitations of section 334&’;'direct an

officer or employee of such Executive agency to perform the functions and duties of the vacant
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office temporarily in an acting capacity, subject to the time limitations abse®846,” if such
officer of employee meets certain criteria not relevant hiete§ 3345(a)(2) and (a)(3).
With regard to an acting officer selectander thedefault ruleor by the President under
3345, section 3346 provides:
(a) Except in the case of a vacancy caused by sickness, the person
serving as an acting officer as describgdler section 3345 may

serve in the office-

(2) for no longer than 210 days beginning on the date the vacancy
occurs

5 U.S.C. § 3346(a)(1). Accordingly, notwithstanding certain exceptions not relevard here,
person who is tapped to fill a vacant PAS office pursuant to section 3345 of the FVRA may only
serve in that “office” for 210 days as measured from the date of vacSeeyd.

However, Congress enacted the FVRA against the backdrop of several goetifig-s
succession statutes applicable to PAS offi=eS. Rep. No. 105-250, at 15-1To
accommodate thesgencyspecific statues, Congress added section 3847.S.C. § 3347.
Known as the “exclusivity” provision, section 3347 makes dleairthe FVRA is the exclusive
mechanism for temporary appointments of PAS offineiess an agenegpecific statute
provides an alternate method of selection. Section 3347 states:

(a) Sections 3345 and 3346 are the exclusive means for
temporarily authorizing an acting official to perform the
functions and duties of any office of an Executiveagency
(including the Executive Office of the President, and other than the
Government Accountability Office) for which appointment is
required to be made by the President, by and with the advice and
consent of the Senatanless—

(1) a statutory provision expressly—

(A) authorizes the President, a court, or the head of an Executive
department, to designate an officer or employee to perform the

functions and dutiesf a specified office temporarily in an acting
capacity; or
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(B) designates an officer or employee to perform the functions and
duties of a specified office temporarily in an acting capacity

Id. 8 3347(a)(1) (emphasis added). Accordingly, when such an agpacific succession
statute exists, the FVR& no longethe “exclusive” meandut ratheis “a means” of selecting
a person to serve in an acting capacity for a vacant PAS o8ee.Hooks v. Kitsap Tenant
Support Servs816 F.3d 550, 556 (9th Cir. 20168¢e also Guedes v. Bureau of Alcohol,
Tobacco, Firearms, & Explosive856 F. Supp. 3d 109, 143 (D.D.C. 2019)(“Agespgcific
statutes like the AG Act were expected to operate alongside the FVRA, neplarcdiit”) aff'd
on other grounds920 F.3d 1, 12 (D.C. Cir. 2019) (per curiatdjited States v. Castilla@72
Fed. Appx. 11, 13 n.5 (3d Cir. 2019) (collecting casefs)Jnited States v. SmitB62 F.3d 755,
762-63 n.1(4th Cir. 2020).

Critically, section 3347 also makes clear tvaen the FVRAoperates as the exclusive
means for filling a temporary PAS position via section 3345, thed2yGtme limit plainly
applies. Seeb U.S.C. § 3347. Congress took great ptondentify “Sections 3345 and 334és
the“exclusive means for temporarily authorizing an acting official to perform theiéunscand
duties of any office ..unless” an agenegpecific statut@authorizes the agency head to designate
an order of successiond. § 3347(a)(1)(A)(emphasis added)Congress thus tied the timing
provision ofsection3346 only to offices filled undexection3345, and no othersSee d. 88
3346, 3347.

Next, section 3348, known as thenforcement mechanism” of the FVRA, limits the
sanctionfor violating the FVRA only to those serving pursuant to its specific provisions. S. Rep.
105-250, at 17. Section 3348(b) makes clear thanl§gs” an officer is performing “in

accordance with sections 3345, 3346, and 3347,” then the office “shall remain vacant.” 5 U.S.C.
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§ 3348(b§1). The purpose of 3348(b) is to clarify that any person installed pursuant to the
FVRA will be considered in lawful service only if compliant with the provisions of ttie A
includingthe time limitation irsection3346. After such time, the office is considered vacant.
See id.
Section 3348(d) also makes clear that as for acts taken by a person selected under the

FVRA but in excess of the FVRA'’s terms have no force and effect. It states:

(d)(1) An action taken by any person who is not acting under section

3345, 3346, or 3347, or as provided by subsecfmn in the

performance of any function or duty of a vacant office to which this

section and sections 3346, 3347, 3349, 3349a, 3349b, and 3349c

apply shall have no force or effect.
Id. § 3348(d)(1).Thus, where a person selectedserve pursuant the FVRA exceeds the
limits of the FRVA (“not acting” under the relant provisions) in the performance of a function
or duty covered by the act (“to which this section and sections 3346, 3347, 3349, 3349a, 3349b,
and 3349c apply; then their actions “shall have no force or effedt” Importantly, nowhere
doesthis erforcement provisiomspecify that ilappiesto thoseacting officialswho serve
pursuant tanexceptiornto the FVRA—one othe agencygpecific succession statutes.

Congress passed the HSA in 20fie years after enacting the FVRA and clearly with

the FVRAIn mind. SeePub. L. No. 107-296, § 103, 116 Stat. 2144 (20@2)er identifying
otherPAS officerssening under the SecretarZongress expsslydesignatedhe Deputy
Secretary as thefficial who, for “purposes of sbchapter Il of chapter 33 ofitle 5” (the
FVRA), “shall be the Secretaryfgst assistant.”ld.; see als® U.S.C. 8113(a)(1)(A)(the
updated provision but containing identical langyagehat Congress used the term “first

assistant” with reference to the Deputy Secretary is signifi¢distorically, each Vacancies Act

since 188 identified the “first assistant” as the most senior and capable official te sean
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acting capacity as the head of the ageri®ge suprgp. 28-29. And the FVRA default
provisionspecifies that the “first assistant” is the officer who “shall” assuraeffice subject to
the time limitations of section 334&. U.S.C. § 3345(a)(1). Congress, therefore, unambiguously
identified the Deputy Secretary as the officer whib slot into the Secretary position in
accordance with théefault provision of the FVRA, section 3345(a)(Hee6 U.S.C. §
113@)(1)(A). In 2016, Congress amended section 113 of the,l84in with the FVRA as its
beacon. It added that the Under Secretary for Management “shall be fetdrggsi the Deputy
Secretary of Homeland 8arity for purposes of subchapter 11l of chapter 33 of title thé (
FVRA). SeeNational Defense Authorization Act for Fiscal Year 2017, Pub. L. No. 114-328,
81903, 130 &t 2000, 2672 (2016) (codified at 6 U.S.C1B3(a)(1)(F)). It also added section
113(g) to address the order of succession applicaiiddyto the office of the Secretary. The
section reads its entirety

(g) Vacancies

(1) Absence, disability, or vacancy of Secretary or Deputy
Secretary

Notwithstanding chapter 33 dfitle 5, the Under Secretary for
Management shall serve as the Acting Secretary if by reason of
absence, disability, or vacancy in office, neither the Secretary nor
Deputy Secretary is available to exercise the duties of the Office of
the Secretary.

(2) Further order of succession

Notwithstanding chapter 33 of Title 5, the Secretary may designate
such other officers of the Department in further order of succession
to serve as Acting Secretary.

(3) Notification of vacancies

The Secretary shall notify the Committee on Homeland Security and

Governmental Affairs of the Senate and the Committee on
Homeland Security of the House of Representatives of any
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vacancies that require notification under sections 3345 through

3349d of Title 5 (commonly known as the “Federalc&iacies

Reform Act of 1998”).
6 U.S.C. 8§ 113(g). Thus, section 113%g} aclear order of successierthe Deputy Secretary
followed by the Under Secretary for Management—pursuant te\lRA’s default provision,
section3345(a). But it also establishadfurther order of succession” as designated by the
Secretaryin the event thathe predetermined “first assistant” offices are both vadaht§
113(g)(2). In this respect, the HSA'’s succession provision is uniquely hybrid. It, at once,
statutorilydesignates the “first assistartas well as the baelp “first assistant—for purposes
of the FVRA's default provision, bahenalso provides a clear “further order of succession” to
designate in advance an “Acting Secretary” to serve where the fitbaspositions are vacant.
Id. § 113(g).

Although this distinction between “first assistant” and “actingfogffs vexes academics,
practitioners and now judges alikkthe use of these terms supports thafihier order of
succession establishes aternative and noexclusive means to filling the office of the
Secretary.ld. 8 113(g)(2). Congress knew how to designate expressly who will serve as “first
assistant and it did so in rich traditionSee id§ 113(a)(1)(A) and (F)see als&. Rep. 105-
250, at 12.This Court must credit th&ongress usesuchterms of arfpurposely and
consistently.SeeS.W. General796 F.3d at 74. Had Congress meant to provide a “further order
of succession” relative to secti@345(a)’s default provision, it could have easily done so by
using the term “first assistant.” It did not. And this Court cannot rewrite theestaherwise.

With this satutory backdrop in mind, the Coueturns to Plaintiffsargument. To

begin, Wolf did not assume the position of “Acting Secretary” pursuant to 3345 of the FVRA.

11 See, e.gAnne Joseph @onnell Actings 120 Colum. L. Rev. 613 (2020)
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ECF No. 41 at 31-32As theUnder Secretary for Strategy, Policy, and Plans, \WWal nad in

one of the statutorily proscribed positions to slot in as “first assistant.” 6 U.313(&)(1)(A)

& (F). Nor was he tapped by the President. 5 U.S.C. 8 @3§2%(a)(3) Rather, he was named
in the Secretary’s further order of succession. 6 U.S.C. § 113(g)(2) (“Notwithsjastdipter

33 of Title 5, the Secretary may designate such other officers of the Deparirhetiter order

of succession to serve as Acting Secretaryl he parties do not dispute that Wolf was selected
pursuant to the HSA'’s specific succession provision applicable to the office ofciieta®e
Accordingly, by the FVRA's terms, the Court cannot generally extieadrVRA’stiming
provisions to a person serving temporarily and in an acting capacity putc@anagency
specific statute.

Here, Wolfs designation pursuant sgction113g)(2) is no exceptionSee id.This
provision establishes its own separate mechanism for appointment to be read albrgside t
FVRA. Butunlike certain othesuccession statutesowhere does this subsection (g){2elf
establish any length of service for those who assume the position of “Acting Sgtréias
opposed to ‘fst assistant’ Cf.5 U.S.C. 88§ 3345, 3346. Nor does the language of the provision
permit importing the timing and sanction provisions of the FRVA to the further order of
successionSee6 U.S.C. § 113(g)(2). Thus, the Court cannot find Waetf's tenure
contravenes the FVRA, despite his serving well past the FVRA'sla¢@ime frame.

Plaintiffs respond, rightly, that this reading imposes no time limitafmmhose who

12 Notably in other agency specific succession statutes, Congress has provideditgramlinterim serviceSee,

e.g, 29 U.S.C.§ 153(d)(acting officer may not serve in position of General Counsel for the Natiobal La
Relations Board for “more than forty days when the Congress is in session ... dieafidjagurnment sine die of
the session of the Senate in which such nomination was submitg&Il.S.C. § 54@providing that acting U.S.
Attorney may serve until the earlier of thaé qualification of a United States attorney for such district appointed
by the President.. orthe expiration of 120 days after appointment by the Attorney GépetdlU.S.C. § 304°A
vacancy occasioned by death or resignation may not be filled temporarily undssctivs for longer than ten days,
and a temporary appointment, designation, or assignment of another wifigenot be made except to fill a
vacancy happening during a recess of the Séhate.
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ascend to the position of Acting DHS Secretary pursuant to § 113(g)(2). Thus, say & |#netiff
Court must apply the FVRA 21day limit tosubsection 113(g)j2so as to avoid an
interpretation thatnayrun afoul of Constitution’s Appointments Clause. ECF No. 66 at 3-4.
The Court acknowledges the tension of crediting an agency succession statute as one that
provides “temporary” service that can continue indefinitely. But for several redsmignsion
is not one the Court can or should resolve as Plaintiffs suggest.

First, the Court disagrees that the doctrine of constitutional avoidance is wigeee
The doctrine applies only where a statute is ambiguous, or subject to more than one meaning.
See Clark vMartinez 543 U.S. 371, 381 (2005)n such circumstarg; the Court should
construe the ambiguity in a way that avoids an unconstitutional r&egtid. That is not this
case. Although the FVRA and HSA are complex, and at times maddening, as to the applicati
of the FVRA's timing and sanction provisions, they are not ambiguous. Sections 3346 and 3348
arecabined to those acting officers serving under section 3345, and neither statute aukherizes
Court toexterd the FVRA's timing provision to selections made pursuant to the “further order of
succession” irsection 113(g)(2)See5 U.S.C. 88 3345, 3346, 3348; 6 U.S.C. § 113(g){®)r
does section 113 of the HSA include an express timing provision or can be read in a way that
imports the FVRA'’s timing provision to succession under its terms.

Second, to the extent the statutes are ambiguous, the FVRA'’s legislative higitiescla
that Congress nevertended to displace agenspecific succession statutes even if such
provisions had no time limitationSeeS. Rep. 105-250, at 17T he Senate Repoatcompanying
the FVRAexpressly notethat preexisting agency succession statutes did not “place time
restrictions on the length of the acting officer,” and that “the various authorizinguitie®s may

choose in the future to reexamine whether these positions should continue to be dillgt thr
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the existing procedure.ld. But nowhere does it articulasa intention to apply the FVRA’s
timing provision to such statutefnsteadthe Report reaffirmed that “even with respect to the
specific positions in which temporary officers may serve under the spedcititestéhis bill
retains, the Vacancies Act widwcontinue to provide an alternative procedure for temporarily
occupying the office.”ld. Simply put, Congress envisioned the FVRA operating alongside
agencyspecific statutes but nehgraftingthe FVRAS requirements onto selections made
pursuant to suchatutes.

Third, the Court is not as convincedasPlaintiffs thatits reading of the HSAaises
“serious constitutional doubts,” such that the Court must read the FVRA'’s timing prowvition i
the statute.Clark, 543 U.S. at 381The Vacancies Acts have always represented the Senate
ceding of its confirmation power to the Executive Branch to ensure continuity in agency
administration.See SV.Genera) 137 S. Ct. at 935 (“Since President Washington’s first term,
Congress has given tigesident limited authority to appoint acting officials to temporarily
perform the functions of a vacant PAS office without first obtaining Senate appyovdlis is
particularly relevant when reading the succession provision here. Section 113(@p aplelly
to the head of the agency, the Secretary. As the chief of DE&gencygreated in the wake of
the September ldttacksto combat terrorism anaaintan national securitysee6 U.S.C. § 111,
it is not unthinkable that Congress would prioritize continuity of service over quick noominati
Stated otherwise, to require the office of Secretary be subject to the FVRAveoylwell risk
thatthe agency’s topffice remain “vacant,” and acts taken only to be nullified, if eventual
nomination for he permanent officer holder falls victim to the delays associated with the
nomination processSeeS. Rep. 105-250 at 30-31We must be sure that the operation of

[3348] does not cause an unintended shutdown of the Federal agency within which the vacancy
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exists due to administrative paralysis and that the provision is drafted cledrt #s scope,
mainly the extent of government functions and duties it would affect, is well undefstood”

Plaintiffs press that readirggction113g) exclusive of thé&=VRA and not applying its
timing provisions to the “further order of succession” results in the absurdity 21 €hday
limitation applying to the Deputy Secretary or Under Secretary of Manageasethie(“First
Assistant” under the FVRA), but not to inif@ officers selected to serve as Acting Secretary
undersection113(g)(2). ECF No.®at 34. Although the point is intuitively appealing, it is
ultimately unavailing. The “further order of succession” provision is triggered otiig top
three pogions at the agency are vacafees U.S.C. 8 113(g)(2)Where the agency has been
stripped of such permanent positions (perhaps because the President has ¢h#éd for
resignations and then chosen not to submit nominations), Congress logically would want to
instill continuity in the functioning of the agency. Relaxation of the timing provisions is
certainly one way to do so.

For the above reasons, Plaintiffs are not likely to succeed in establishiigatfiat
promulgation of thehallenged rulesutside the FVRA’s 21@ay time limit requires @i this
Court declare themwithout force and effectAccordingly, as to this theory of relief, Plaintiffs’
request for preliminarinjunction is denied.

2. Challengetothe Order of Succession

Plaintiffs next argue thdtecause Acting Secretary McAleenan ascemgdedntravention
of SecretaryNielsen’ssuccession ordeDelegaibn Order01006,McAleenars subsequent
change tdelegation Orde®0106for Wolf to succeed him as Acting Secretargs issued
without authority. ECF No. 23-at 3. Thus, say Plaintiffs, the challenged rules Hikesvise

been enactetivithout lawful authority and must be set aside under section 7ab®RAPA. 1d.
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at36-37.

The Governmendoes not contest that if the Court credits Plaintiffs’ argument, the rules
were promulgated without authority amdist be set asideECF No. 65 at 3 (citing 5 U.S.C. §
706). Insteadhe Governmentounters, essentiall{hat Delegatior©Order00106 does not
mean what it says, and that this Court shoeldudeNielseris true intento change the
succession order shatMcAleenan would replace heasevident from her contemporaneous
public statements ardHS press releases=ECF No. 41 at 30-31; ECF No. 60 at 4-8. But
Delegation Order 00106 is plain, and the Government provides no support for this Court to look
beyondthe Order itself For the following reasontye Plaintiffs are likely to succeed on the
merits of this claim.

Broadly speaking, Delegation Order 001G beemhe DHS' repository for changes to
the order of succession for the office of the Secretaryvaadty-eight other PAS positions
within the agency. ECF No. 4llat 368; see als&ECF No. 41 at 30. First issued by former
Segetary Jeh Johnson in December 2016, Deleg&@ialer00106 is updatedny time the
Secretary changes the succession ordeegECF No. 41-1at 3-6. During Nelsen’s tenure, she
had changed Delegation Order 00106 several times by similarly styled aprd@sd&ee id at 6
(showing changes made during Nielsen’s tenure to Annexes G, U, and Z). However, each
change left in place the framework bgtSecretary Johnson which had provided succession
orders applicable to two different scenari@ee idat 3-6. The first covered succession in the
event of the Secretary’s death, resignation, or inability to perform the functions ofitkee Ste
id. at 3. The second covered succession if the Secretary was unavailable to act dur@stea dis
or catastropic emergency.See id.

At the time of the Aprik019 amendmenDelegationOrder 00106&tated thain the
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event of the Secretary’s death, resignation, or inability to perform the functions ofitee thie
order of succession was governed by Executive Order 13753 (E.O. 13&8)dat 3 see also
ECF No. 51-1 at 5. But for tigecretaris unavailaliity during a disaster or catastrophic
emergency, Delegatid@rder00106 referredo a different list, entitledAnnex A.” SeeECF
No. 41-1at 3;see alsoECF No. 51-1 at 5. As of April 2019, however, both succession lists—
E.O. 13753 and Annex A—happenedish the same offices in the same ord8eeECF No. 51-
1 at 513
On Nelsen’s last day of service, she amendethex Aof DelegationOrder 000106,

which applied only to succession “in the event of disaster or emergeDejegationOrder
00106 now read:

Annex A of DHS Orders of Succession and Delegations of

Authorities for Named Positions, Delegation No. 0018®er eby

amended by striking the text of such Annex in its entirety and

inserting the following in lieu thereof: Annex A. Order for

Delegation of Authority by the Secretary of the Department of

Homeland Security.
ECF No. 411 at 70 (emphasis addeg)see alsoECF No.51-1 at 56.14 As for the order of
succession triggered by vacancy, it was unchanged and still referred to E.O. $8@8F No.
41-1 at 3; ECF No. 51-at 67.

Yet when Nelsen vacated the officandMcAleenanassumedhe position of Acting

Secretaryhe wasot next in line pursuant to E.O. 13733irector of theCybersecurity and

Infrastructure Security AgencgZhristopher Krebsyas SeeECF No. 1 § 179ECF No. 511 at

B The first four offices to assume the role of Acting Secretary either uponoyasaemergency were: (1) Deputy
Secretary, (2) Under Secretary for Management, (3iAdtrator of the Federal Emergency Management Agency
(FEMA), and (4) Director of CISASeeECF No. 511 at5.

¥ The Order of succession under new Annex A was: (1) Deputy Secretary of Homelarity S@) Under

Secretary for Management; (3) Commisgioof U.S. Customs and Border Protection; (4) Administrator of the
Federal Emergency Management Agency.
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8 n.111® McAleenan’s leapfroging over Director Krebshereforeviolated the agency’s own
order of succession. From this record, the Court cannot help but conclude that McAleenan
assumed the role of Acting Secretary withlawtful authority.

McAleenan next amended Delegationder00106 on November 8, 2019. But unlike
Nielsen’s amendmenMcAleenan actuallghanged the order sticcessiompplicable in the
event of a vacangyuch thatolf—thenUnder Secretary for Strategy, Policy, and Planss-
next in line to take over as Acting SecretaGompareECF No. 411 at D with id. at 71.
However, McAleenan had not lawfully assumed the offickAafing Secretary’ and because
only the Secretary may designate such “further order of successs@6,'U.S.C. § 113(g)(2),
his changes to the succession order wikesvise without authority See als&CF No. 511 at 7
10. And kecause Wolf promulgated the challengelés without authority, they are liketo be
invalidated undethe APA Seeb U.S.C. § 70&directing courts to “set aside” agency action that
is “not in accordance with law” or “in excess of ... authoritg®e also L.M.-M. v. Cuccinelli
442 F. Supp. 3d 1, 35-36 (D.D.C. 20268 alsdECF No. 65 at 3 (Government acknowledging
that “if Acting Secretary Wolf were not lawfully serving in an acting capacity under the HSA,
the rules challenged here [cdig set aside under the APA.”).

In responsgthe Government singularly urges the Court to reael¢ris April 2019

amendment t®elegationOrder00106 to also apply in the case of resignatitaspite its clear

15 The position of Under Secretary for National Protection and Programs, gsatediin E.O. 13753, refers to the
Director of CISA. Since the E.O.issuance in December 2016, that agency has bedgsignated as the
Cybersecurity and Infrastructure Security Agency, and its statute indtnattmoving forward, the Under Secretary
for NPP is the Director of CISASeeCybersecurity and InfrastructuBecurity Agency Act of 2018ub. L. No.
115278 § 2202132 Stat 4169(2018) (codified ab U.S.C. 8§ 652 (“Any reference to the National Protection and
Programs Directorate of the Department in any law, regulation, map, docuecend, ror other pap®f the United
States shall be deemed to be a reference to the Cybersecurity and Infrastructure Rgmuy."); (“Any reference
to an Under Secretary responsible for overseeing critical infrastructueetwat cybersecurity, and any other
relatedprogram of the Department as described in section 103(a)(1)(H) ... shall beddedmsea reference to the
Director of Cybersecurity and Infrastructure Security of the Departfent
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languagdimiting application to disaster and emergen®&CF No. 41 at 29-31; ECF No. 60 at 4-
8. TheGovernment relies on a memorandfrom thenGeneral Counsel, John Mitnick, to
Nielsen that accompanied Delegation Order 00106. ECF No. 41 at EEBINo. 60 at 4-8.
The memorandum states in pertinent part‘tfidty approving the attached document, you will
designate your desired order of succession for the Secretary of HometamitySe accordance
with your authority pursuant to Section 113(g)(2) of title 6, United States Code.” ECF No. 41-2
at 5. That language, says the Government, must be read wigirébatory language
Delegation Order 00106 which statéfb]y the authority vested in me as Secretaryl hereby
designate the order of succession for$keretary of Homeland Security as folloivéd. at 6
Together, the Government says, these preambles supgplseisintention to changboth
succession lisigot just Annex A. ECF No. 41 at 30-31; ECF No. 60 at 4-8.

But this language at best states the obvidilstNidsen had the authority to change the
succession ordexs applied to the office of the Secretatiydoes not support thaielsen
changed two separate succession lists applicable tseanhrio SeeECF No. 41-2at5-6.
Minnick’s memaandum applies with equal force to the changes thes@&hdid make to Annex
A in that she made them pursuant to her authority under sect®¢g)1The memo does nothing
to undermine the basic proposition that “the plain lang{@aiggae Order]... controls [and]
speaks for itself.” ECF No. 51at 9 see als&kingdomware Tech., Inc v. United Stat#36 S.
Ct. 1969, 1978 (2016) (“prefatory clauses or preambles cannot change the plain meaning of the
operative clause)! DHSv. Regents of the Univ. of Californig40 S.Ct. 1891, 1908 (2020)
(stating agency action “must be viewed critically to ensure that the rescssionupheld on the
basis of impermissiblpost hoaationalization.) (citations omitted)seeMotor Vehicle Mfrs.

Assn. of U.S., Inc. v. State Farm Mut. Auto. Ins, @83 U.S. 29, 50 (19838)[C]ourts may not
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accept .. post hoaationalizations for agency action(ditations omitted).

The Governmemext asserts that Delegati@rder00106 is‘administrative” and a
“non-binding document” and so the Court should not accord it any real weight. ECF No. 41 at
30. But oddly, the Government cites no authority—nofa-is position. See id;see als&ECF
No. 60 at 4-8.In fact, the parties agree that the Delega@oder00106is the only written
repositorythat memorializeSecretary’s changés thesuccession ordsr SeeECFNo. 41 at 30
n.10;ECFNo. 23-1 at 35.

Predictably, the Government next reverts toApel DelegationOrder00106itself and,
embracing its force, attemptsgpin its text to its advantage. ECF No.4&t70; ECF No. 60 at
4-7. TheGovernment focuses on the phrase “I hereby desigimateder of successichand
concludes from it that Nielsen must hameant to changg.O. 13753, because Annexigaan
“Order for Delegation of Authority,” not a succession order. ECF No. 60 dtisdussing ECF
No. 41-1 at 70). Thus, the Government contendséh’sinvocation of section 113(g)(2),
which applies to the Acting Secretary’s further order of successfiacts that Mlsen had
every intention of making the same changes to both lists. ECF No. 60 at 4-7. Again, the
Government provides no authority for this Court to eschew the plain meariglsén’s order
and divineherintent as meaning something else. Holding senior government offteitisir
word is not an “idle and usekformality.” Regents of the Univ. of California40 S. Ctat
1909 (quotations omitted)As the Supreme Court recently remind4@jarticularly when so
much is at stake .... the Government should turn square corners in dealing with the gdople.”
(citations omitted). For the reasons articulated, the Court finds Nielsen’s order changed Annex
A, and Annex A only.

In sum, the Court concludes tHalaintiffs are likely to demonstraldcAleenarns
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appointment was invalid under the agency’s applicable order of succession handded the
authority to amentheorder of successiai ensure Wolf's installation as Acting SecretaBy
extensionpecause Wolfilled the role of Acting Secretary without authority, he promulgated the
challenged rules alsin excess of ...authority,” and néin accordance with the law 5 U.S.C.
§ 706Q)(C) and (a)(2).0On this ground, therefore, Plaintiffs have established their likely success
on the merits of this claim.
3. APA violations

The Court lastly turns to the likelihood of success on Plainti®A claims ECF No.
23-1 at 16-31. The APA requires courts to “hold unlawful and set aside agency action, findings,
and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.’5 U.S.C. § 706(2)(A). While courts are not to “substitute its judgment for
that of the agencyBowman Transp., Inc. v. Arkans&est Freight Systernc., 419 U.S. 281,
285 (1974)quotations omitted)t must ensure thegency has “examine[d] the relevant data and
articulate[d] a satisfactory explanation for its actioBfate Farm463 U.Sat43 (quotations
omitted) Courts must “engage in a searching and careful inquiry of the administrative record
.... [to] consider whether the agency considered the relevant factors and wheagrearor of
judgment was madeCasa de Maryland924 F.3dat 703 (quotations omitted).An agency
action that ‘entirely failed to consider an important aspect of the problem, offeeegblanation
for its decision that runs counter to the evidence before the agency, or is soiligthas it
could not be ascribed to a difference in view or the product of agency expertisetreyadmd
capricious.” Gresham v. AzaO50 F.3d 93, 99 (D.C. Cir. 2020) (quotiState Farm463 U.S.
at43).

The requirement that an agency engage in reasoned danialong is further reflected
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in the APA’s threestep process for noticendcomment rulemakingSee Perez v. Mortgage
Bankers Assocrb75 U.S. 92, 96 (2015). The agency must first “issue a ‘[g]eneral notice of
proposed rulemaking,’ ordinarily by publication in the Federal Registdr.(citing § 553(b)).
Second, where notice is required, the agency must “give interested persons an opportunity to
participate in the rule making through submission of written data, views, or argumients.”
(citing 8 553(¢). Third, toafford thepublic meaninfuparticipaton, the agency must “consider
and respond to significant comments received during the period for public comnaeiititing
Citizens to Preserve Overton Park, Inc. v. Vol@&l U.S. 402, 416 (197I)hompson v. Clark
741 F.2d 401, 408 (D.C. Cir. 1984)). In promulgating the final rule, the agency “must include in
the rule’s text ‘a concise general statement of [its] basis and purplaséciting § 553(c)).
Rules properly enacted through this process have the “forceffaet of law.” Perez 575 U.S.
at 96 (quotingChrysler Corp. v. Browm441 U.S. 281, 302—-303 (1979)).

Because this process is designed to ensure the agency engages in reasoned decision-
making,seeNorth Carolina Grower'’Assn, Inc. v. United Farm Works, 702 F.3d 755, 763
(2012) (quotingSpartan Radiocasting Co. v. FC&19 F.2d 314, 321 (4th Cir. 198@hocolate
Mfrs. Ass’n v. Block755 F.2d 1098, 1103 (4th Cir. 1985)), concerns raised by the public can
alert the agency to “an important aspect efpnoblem,” for the purposes of arbitrary and
capricious reviewGresham 950 F.3cat 103;see also Am. Wild Horse & Campaign v.
Perdue 873 F.3d 914, 924 (D.C. Cir. 201 AVhere a significant concern is raised, the agency
must “adequately analyze . the consequences” of its actiond. at 93L. It cannot “brush
aside” important factsd. at 932, or offer “conclusory statements” to prove that it “consider[ed]
[the relevant] priorities,Getty v. Fed. Savs. & Loan Ins. Cqrf05 F.2d 1050, 1057 (D.C. Cir.

1986). The agency must actually give meaningful consideratitr@$aeconcerns, lest its actio
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be deemed arbitrary and capricio&ee Greshan®50 F.3dat 103.

Plaintiffs offer several reasons as to why the challengieg violate the APA, a number
of which are unavailing at this stage. ECF No. 23-1 at 16-31. That said, Plaintiffs have shown
that in both rulemakings the agency either failed to respond to significant coraiseasornto
consider an important aspect of the problem, as more fully explained below.

i Challengeto The Timeline Repeal Rule

The Court begins with Plaintiffs’ challge to the Timeline Repeal Rule. ECF No. 23-1
at 29-31. This rule eliminates the agency’s twefiwy-year practice of processing asylees’
initial EAD applications within thirty days. Moving forward, the agency providesmeframe
by when itwill detemine eligibility for an EAD SeeTimeline Repeal Rule, 85 Fed. Red).
37,545.

Plaintiffs contend that the Timeline Repeal Rule is arbitrary and capricémasige its
rationale for eliminating this deadline is not only belied by the record but shath¢hagency
failed to consider the important alternative of a longer processing timeline NEC231 at29-
30. In support, Plaintiffs point to numerous comments urging the agency to extend the thirty-
day deadline rather than eliminate it outrigl@eeTimeline Repeal Rule85 Fed. Reg. 37,512,
37,520-21. Even the agency itself recognized the wisdom of imposing o i€Hifay
processing deadline, which would provide “more predictability to asylum seekers and [give]
USCIS ... more time to adjudita” Id. at37,521. But it ultimately concluded that imposing
“hard processing deadlines” would be “imprudébgcause USCIS cannot reliably predict
future workload, processing, and other changéd.”

The Court agrees with Plaintiffs that the agéscgsponse to this concern likely

rendered its decision arbitrary and capricious in two ways: tiwstagency’€laimedinability to
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reliably predict future processing timaéiruns counter to the recqrandsecond, the agency’s
“conclusory” responses to considered commenngflgcts a totafailure to consider the
important alternative of a longer timefram@ee State Farm63 U.S. at 43Getty, 805 F.2d at
1057.

To begin, the Court must step back. In 2017, individual asylum applicants filed a class
action inRosario vUSCIS 365 F. Supp. 3d 1156, 1162 (W.D. Wash. 2017), challenging
USCIS’ failure to process EAD applications within the 30-day deadline setdtr ifs that
time, USCISwas takingas much as 60 or 90 days to process the EAD applicatieesd. at
1163. TheRosarioplaintiffs sought an injunction requiring USCIS to abide by its own 30-day
processing ruleld. at 1159-60.The Plaintiffsprevaled, and the Court granted both preliminary
and permanent injunctive relief, requiring that USCIS process work applicatidns thi¢ 30-
day processing periodd. at 1158.

TheRosarioCourt, citing to the statement of basis and purposth&agency’shen-
existing30-day rule, explained that a “chief purpose” of the rule was “to ensure that bona fide
asylees are eligible to obtain employment authorization as quickly as pdssiblat 1160
(quotationsomitted. The Court further noted that the agency had origirsglgcted the 30ay
processing rule, in combination with the 150-day waiting period prior to application, because
that represented a timéeyond which it would not be appropriate to deny work authorization to
a person whose claim has not been adjudicatdd.’at 1161 (quoting Notice of 1994 Reforms,
59 Fed. Reg. 14,779 Thus, the Court correctly concluded that the agency intendexibn’
what was already-in the agency’s view-an extrardinary amount of time to wait for work
authorization.” Id.

Shortly afterRosariq the agency promulgated the Timeline Repeal Rule to “ensure

48



USCIS has sufficient time to receive, screen and process applicationgednde opportunities
for fraud.” SeeTimeline Repeal Rule85 Fed. Regat35702. To afford itself greater flexibility,
the agency landed on the solution of completely eliminating the 30-day rule. When pressed as to
why a longer timeline would not solve its problerar-alternative thavould also ensure agency
accountability and a certain level of predictability in the process for asytbesagency
maintainedhatit “cannot predict” the processing times for future applicatid®ese idat
37,519; 37,520-21.

This response runs coentto the agency’s findings elsewhetg.its responseshe
agency reassusé¢he public that it “expects to return to the adjudicatory timeframe before
Rosarid because that timeframe is “sustainable” and in line with future agency expectations
at 37,521. Thagency cites thpre-Rosarioprocessing timgas roughly 60 days for 78% of the
applications, and 90 days for 92% of all applicatiolas.at 37,503, 37,513. If the agency is to
be believed, it can certainly “predict” processing times, and can therefore impketreeframe
processing rule in line with such predictions. On this basic point, the agency’s soleedtional
rejecting this alternative-that it cannot reliably predict future expectations—runs counter to its
findings and ressurances elsewhere that it c&eeState Farm463 U.S. at 43. In this respect,
the agency’s explanation as to why a longer timeframe would not suffice runs couhéer to t
record. Seeid. at 51; Timeline Repeal Rule, 85 Fed. Rat7,521.

The ageny’s reasoninglsoreveals its failure to consider an important “policy
alternative” See State Farm63 U.S. at 51see also Regents of the Univ. of Califorriid0 S.
Ct. at 1913. Given the original purpose of the 30-day ritbelimit asylees’ waitig time once
they became workligible, to ensure the application process has some level of predictability, and

to hold the agency accountable in its timely processing of these applications—the proposed
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alternative of a longer timeframe falls squarely wittiie “ambit of the existing policy.Seeid.
(quotingState Farm463 U.S. at 51). But rather than giving adequate consideration to this
important alternative, the agency provided a half-baked and internally contradictayatiqi
for rejecting it Its rationale does not pass mustBeeState Farm463 U.S. at 57.

Nor does the agency’s general need for “flexibility” adequately explain ésti@j of a
longer processing timeline. Timeline Repeal Rule, 85 Fed.&8d,509. The agency has
historically processed 78% of the applications in 60 days, and 92% of all applications within 90-
days. Id. at 37,503, 37,513. Where the agency has committed itself to returning to this
timeframe, the Court cannot see how eliminating deadlineaffordsthe agency any more
flexibility than simply lengthening the processing time to the agency’s reasonablactetn.

The agency’s attempts to respond to this very point are wholly unsatisfactory. The
agency first notes the fact made smlident byRosaric—that it has failed to adjudicate
applications within the 3@ay time frame.See d. at 37,513. While the agency’s difficulty in
complying with the 30-day deadline supports extending the timeline, it hardly explains why there
should be no timeline at all. Next, the agency notes that it considered extending thentiene fra
to “60 or 90 days,” but rejects that alternative because “it would not be feasilieases’ Id.

By its own account, DHS can and has predicted how long it will take to process the lioa’s shar
of EAD applications.See idat37,513, 37,521. And to the extent the agency wishes to achieve
perfect compliance with any timeframe it selects, it provides no ratiforalehy it cannot use

past as prologue to fashion a longer, sufficient timeline, rather than repeal timetotdéd.

The agencyurthernotes that it is unable to plan its workload and staffing needs “with
the level of certainty that a binding tin@fne may require and has no way of predicting what

national security fraud concerns may be or what procedures would be necessary urdlie fut
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Id. at 37,513. As stated above, this response runs counter to the agency’s affirmatineessura
that it will adhere to the prBosarioprocessing timelines, and that such a goal is “sustainable”
one. Id. at 37503. Butevenmoreto the point, accepting this argument would allow agencies to
do away with their internal deadlines becausa m@mote and hypotheal possibility that such a
deadline might become unworkable. This sort of “conclusory” statement falls shioet of
“reasoned decisionmaking” required under the AR, Wild Horse873 F.3d at 932.

Lastly, the agency’s attempts to minimize the inypdits decision are unavailing. In
rejecting the public’s suggestion of a longer deadline, the agency explains that theelimel
Repeal Rule does not “prohibit or otherwise limit an asylum applicant’s eligifalitan EAD or
to apply for or receive ggum.” Timeline Repeal Rule85 Fed. Reg. at 37,513 he agency
utters this talismanic phrase as if saying it makes it tidieat 37512, 37520, 37527, 37528.

But logic and the record thus far demonstrate otherwise. Doing away with any processing
deadlinewill likely reduce or even eliminate advance work authorizations because nothing now
renders the agency bound to adjudicate them. And, as more fully discussed below, tme Timeli
Repeal Rule, in combination with the Broader EAD Rules, will indegzict an asylee’s

chancs of success on the underlying application. Accordingly, the Court concludes that on this
record, the agency has faileddmnsider any legitimately raised policy alternativBtaintiffs

have demonstrated a likelihood of success on the merits as to their challenge rtoeliree Ti

Repeal Rule.

il. Depriving the Public its Right to Comment via Staggered
Rulemaking

The Court next turns to Plaintiffs’ challenges regarding the agency’s faleansider
the rules’ combined effect. ECF No. 23-1 at 17-23. Although Plaintiffs’ argumentsfagach

and wide, the Court focuses solely on those that appear likely to succeed on the merits.
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Plaintiffs arguehat because DHS staggered the noticecanagment period for the
Timeline Repeal Rule and the Broader EAD ruledejtrived the public of the right to comment,
and ensured no consideration of how the rules together would adversely disadvantage applicants
See id.5 U.S.C. 88 553(b), (cWnitedFarm Workers702 F.3d at 769-70 (to comply with
sections 553(b) and (c), the agency must “receive comments on” and respond to “relévant a
significant issues” in the rulemakingee also State FarmM63 U.S. at 43 (emphasizing that
agency action is “ronally” arbitrary and capricious when the agency “entirely failed to consider
an important aspect of the problem”). For the following reasons, the Court agite&3amitiffs.

The public comments repeatedly draw the agency’s attention to the combieeskad
effect of the challengediles. Yet time and again, the agency sidesteis fundamental
concern. FKst, in the Timeline Repeal Rule, the agency declines to address the “interaction or
overlap” between the rules and notewilt address such coams if it finalizes the broader
rule.” Timeline Repeal Rule35 Fed. Regat37,530. But then in the Broader EAD Rules, the
agency acknowledges the “potential interaction[]” of the rules, but concludesnb@ipbrating
such interactions in the impaassessments for this rule would be speculative as it assumes [the
Timeline Repeal Rule] will be finalized, and without changel’at 38,590. The problem for
the agency is that the Timeline Repeal fhad already been finalized without change
Compae Timeline Repeal Rule, 85 Fed. Raf)37,502 (effective August 21, 202@)th
Broader EAD Rules, 85 Fed. Rex38,532 (effective August 25, 2020yhe record reflects that
the agencyirst delayed, then denied, any meaningful consideration of the rules’ interaction.
Indeed, the agency only refers to the Timeline Repeal Rule twice in the proposeeBEAD
Rules, neither of which constitutes a discussion of their inter@BagBroader AD Rules, 84

Fed. Reg. 62,389, 62,392 (proposed Nov. 14, 20&8tause the agency never meaningfully
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addressed the interaction of these rutesonever accounted for those comments cutting to the
heart of the adverse impact the rules visit in comitom. ECF No. 23-1 at 18.

That said, if the agency’s only sin was to stagger the notice and comment period of the
rules, that alone may not support a finding that the agency violated the 2d¢&Anited Farm
702 F.3d at 770. However, when considgrihe agency’s circular deferral of assessing the
combined impact of the rules, the force of the claim is strengthenedalgoaonsidering the
cumulative impact of the rules on bona fide asylum seel@&rs.d. (finding the agency’s
staggered rulematkgs violate noticendcomment procedures and precluded consideration of
important issueskee also Pereb75 U.S. at 96 (stating the agency must “consider and respond
to significant comments received during the period for public comment” to complyhsith
APA’s procedural requirements). The Court next addresses this impact astparPlaintiffs’
third argument—that the agency failed to consider the impact of the rules on such applicant
ECF No. 23-1 at 23-24.

iii. Agency Failure to Consider Harms to Bona Fide Asylum
Seekers

The Court agrees with Plaintiffs that consideration of the effects on bonayldmas
seekers is of paramount importan&ee Judulang v. Holdgs65 U.S. 42, 55 (20113ee also
Regents of Univ. of Californjd40 S.Ct. at 1913 (identifyingpolicy alternativeshat fell within
“ambit” of previous regulation amportantconcerns that must be considered). The
Government does not dispute this proposition. ECF Nat 40, 25-27 (arguing agency gave
adequate consideran, not that concern was unimportant for purposes of arbitrary and
capricious review) But so long as the agency considered, and rationally responded to, this
relevant and important issue, this Court cannot “substitute its own analysis [oiffBlaint

analysis] for the agency’s.State v. United States Nuclear Regulatory Com8d4 F.3d 1012,
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1022 (D.C. Cir. 2016) (quotations omittedge also Regents of the Univ. of Califordia0 S.
Ct. at 1905 (quotinyolpe 401 U. Sat416) (asking whether thegency’s decision was “based
on a consideration of the relevant factors and whether there has been a cle&jatgment”).

Even with this appropriate deference, the Court finds little evidence that theyagenc
addressed the clear economic harm the chianges will visit on bona fide asylum seekers. The
commenters highlighted that the rules work together to erect a series of proaeduiaincial
barriers that render néarimpossible pre-asylum work authorizatiocBeeBroader EAD Rules,

85 Fed. Regat 38,558 (the combined effect of the rules making pre-asylum work authorization
“virtually unattainable”). Yet the agency responded with a series ofsexuiturs and

generalized “understandings” of the commenters’ positions that cannot substitedés@ned
responsesSee Mayor and City Council of Baltimore v. AZdo. 19-1614 & No. 20-1215, 2020
WL 5240442, at *10 (4th Cir. Sept. 3, 2020).

As to the several changes to #8&D timing provisionsthe new ruledirst eliminate the
30-day default period after which a pending asylum application is deemed completi¢eal
change because now applicants do not have any way of knowing whether their EAD clock has
actually startedSeeBroader EAD Rules35 Fed. Regat 38,626 (to be codified at 8 C.F.R. 8§
208.3(c)(3)). Second, after the agency deems the asylum application complete, taa@appli
must wait a full 365 days before applying for an EARee d. (to be codified at 8 C.F.R. 88
208.3, 208.7(a)(1)(ii), and 274a.12(c)(8)). Third, once the EAD application can finally be
submitted, the agency is no longer bound to process the application by any specifitetme.
Timeline Repeal Rules, 85 Fed. Rag3754546. On these timing changes alone, an applicant
no longer has any safeguardo prevent the agency from delaying and deferring any advance

adjudication of an EAD application. The Court’s understanding of how these timing provisions
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intersects further confirmed by another one of the agency’s rule changes, in whiatifies
that asylees are not entitled to4a®ylum work authorization, and that the agency’s review of
these applications is purely discretionaBeeBroader EAD Rules, 68,599, 38,628 (to be
codified at 8 C.F.R. § 274a.13(a)(1)).

In reponse, DHS simply paid lip service to a certain “degree of economic hardsaip”
thenewrules inflict. Seed. 38,549 (“DHS acknowledges that these reforms will also apply to
aliens with meritorious asylum claims, and that these applicants may expes@ne degree of
economic hardship as a result of heightened requirements for an Edé®’ajsdlimeline
Repeal Rule, 85 Fed. Reg. at 37,526. DHS declared the rule changes necessary to “maintain
integrity in the asylum process” and that “it is not unreasonable to impose additiaahtim
security requirements on asylum seekers before they may apply for an BAdader EAD
Rules, 85 Fed. Reg. at 38,54But the agency never addreg$®w it can maintain “integrity” in
a system that will now foreclose advance work authorization for leg@iagtium seekers as a
means to address non-specific fraudulent applications. Stated differently, thg bgemot
“display[ed] awareness” of thextentto which it is “changing position,” and so its responses do
not provide a “reasoned” basis for departing from the “circumstances that undefeypriot
policy.” F.C.C. v. Fox Tel. Station, In&56 U.S. 502, 515 (2009).

Of greatest concero Plaintiffs is the agency’s failure to addréssv the newules will
“actually discourage and reduce legitimate claims for asylum.” ECF Nb.a224 (citing
Broader EAD Rules85 Fed. Reg. at 38,564-65meline Repeal Ruléd5 Fed. Reg. at 37,520).

It is axiomatic that withoubeing able to work, asylum applicants lack the resources to pursue
their claims. SeeECF Nos. 24-19 & 24-25. Indeed, the denial of work hits an already destitute

population,” many of whom are “relying on limited savings to survive.” Broader EAD Rules, 85
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Fed. Reg. at 38,575. Several public comments brought to the agency hard evidence that having
the means to pay for legal counsel can “triple asylum seekers’ odds of success,” ackl diie |
resources can mean utter failutd. at 3§585, 38,591. Not to mention a host of other hidden

costs necessary to pursue valid asylum claims, such as hiring an interpreterriiathe i

“credible fear” interview (a new agenayposed requirement); biometric information fees; fees

for FOIA requests; and transportation codts.at 38,576, 38,591; 38,62%ee alsdlimeline

Repeal Rule, 85 Fed. Reg. at 37,525.

The agency, in response, completely sidestepped this critical impact of thelemw r
The DHS merely noted that thesges do not “change the eligibility requirements or process by
which asylum seekers obtain employment authorization or asylum statuest.’37527-28;see
alsoid. at 37,520; Broader EAD Rules, 85 Fed. Reg. 38,591 ,928(5%Asylum applicants will
not be impacted in their pursuit of their asylum claims because this rule does notamange
eligibility criteria for asylum.”) This non sequitur is not a meaningful answ8ee Azgr2020
WL 5240442, at *10.The issuas not whether the rules visit substantive changes on the asylum
criteria for those who applyt is whether th@ew rules make it substantially harder, if not
impossible, to apply in the first place.

In the end, the agency never wrestled with the fundamental implications ofrdgterr
denying advance work authorization. Substantially limiting approval of work authorization for
bona fide asylees will inevitably affect their ability to afford the costs disgasylum,
including hiring legal counselSeeECF Nos. 24-19 & 24-2%ee ato Timeline Repeal Rule, 85
Fed. Reg. at 37,520, 37,525 (citing studies that even with pro bono legal representation,
applicants cannot afford the “other costs inherent” to the application process withr&ut

authorization); Broader EAD Rules, 85 Fed. Reg. at 38,591 (citing “reports and reseanch ... o
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monetary and qualitative impacts to asylum applicants”). By glossing over the aboventesmme
the agency failed to address this important concern or explain why, notwithstanding ttos cost
bona fide asylunseekers, the rule changes were justififde F.C.C. v. Fox Te5tations, Ing
556 U.S. 502, 537 (2009) (“An agency cannot simply disregard . . . inconvenient facts|.]”).

The agency’s failure to consider the impact on bona fide applisanmtade more
indefensible when considering that the agency’s stated impetus for the BroadermeSivRs
to reduce the asylum backlog for the long-term benefit of bona fide asylum sesa88. Fed.
Reg. at 38,5545ee also Bedford Cty769 F.2d at 1022 (explaining the agency’s rationale for a
rule change is an “important issue” for purposes of reviewing agency action). Taking the
agency'’s stated goal at face value, it was irrational to not also consider wthetekame rules
visit substantial hardship on tho$etagency claims to proteckee State Farn63 U.S. at 43.
Moreover, where the oldiles “engendered serious reliance interests,” if anything the agency
was required to provide arforedetailed justification” for its changes$:ox. Tel Stations Ing.
556 U.S. at 515see also Regents of the Univ. of Califorriid0 S. Ct. at 1913 (“When an
agency changes course it must be cognizant that longstanding policies may have engendered
seriaus reliance interests that must be taken into account.”) (citations omitetie very least,
it was required to give a “reasoned explanation” for “disregardir[gs] Jorior policy,” which
grantedwork authorization to asylees as they navigated the protracted and costly asylus proces
F.C.C. v. Fox. Tel. Station556 U.Sat 516.

In sum, the Plaintiffs have demonstrated that they are likely to succeed in shimating
the challenges rules for which they have standiegot the product of reasoned

decisionmaking.SeeRegents of Univ. of Californjd40 S. Ct. at 191%ifations omitted)see
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also State Farn463 U.S. at 43. Having found that Plaintiffs are likely to succeed on the merits
as to two of their three liability theorigthe Court next turns to the remainM{interfactors.
B. Irreparable Harm
The Court considers next whether Plaintiffs have shown a likelibbmceparable harm
To succeedPlaintiffs must establish they will suffer harm that'reither remote nor
speculéive, but actual and imminent.’Direx Israel, Ltd. v. Breakthrough Med. Grou§h2
F.2d 802, 812 (4th Cir. 1991) (quotiigcker Anthony Realty Carp. Schlesinger888 F.2d
969, 975 (2d Cir. 1989)). “Additionally, the harm must be irreparable, meaning that it ‘cannot be
fully rectified by the final judgment after trial.” Mountain Valley Pipeline, LLC v. 6.56 Acres of
Land, 915 F.3d 197, 216 (4th Cir. 2019) (quotiBwller, Inc. v. Steak N Shake Ente@95 F.3d
676, 680 (7th Cir. 2012)¥see also \ter, 555 U.S. at 22 (citinylazurek v. Armstrong20
U.S. 968, 972 (1997) (per curiam)) (explaininginctive relief isan“extraordinary remedy that
may only be awarded upon a clear showing that the plaintiff is entitled to such)elief.”
Plaintiffs have met their burderPlaintiffs CASA and ASAP have established
representational standing based on &féheir membersSince the rules took effeoh August
21, and August 25, 202B]aintiffs, by way oftheirindividual members, have safed andwill
continue to suffer a concrete harone that cannot simply be rectified at final judgmedee
Diaz. v. 1.N.S.648 F. Supp. 638, 647-48 (E.D. Cal. 1986) (quoNatjl Center for Immigrants
Rights, Inc. vI.N.S, 743 F.2d 1365, 1369 (9th Cir. 1984) (“The hardship [to aliens] from being
unable to work to support themselves and their dependents ... is beyond question.”)).
ASAP’s membersW.L. and N.G., only became eligible to apply for work authorization
under the old 18@ay ruleshortly after these rules went into effeBCF No. 1 1 8, 133. Under

the old rules, each could have appliedEAD immediatelyandhave their applications
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processedvithin thirty days. Now they must wait an additional 215 days to applyhen
indefinitely for a decisionECF No.23-1 at 39. Moreover, nothing suggests that either would
be ineligible to work. Meanwhile, H.V. is in an even worse predicament; absent exdeptiona
circumstancesshe is now disqualifieddm receivingpre-asylum work authorization under the
one-year filing bar. ECF No. 24-4 1 23. Thus, every additionaltesye individualsvait will
visits on them cripplinglependence on the charégd good will of others® ECF No. 245 1
23-29 ECF No. 24-25 at Broader EAD Rules, 85 Fed. Rex§ 38,501 (acknowledging “there
could be monetary and qualitative impacts to applicants and their support networksngncludi
numerous types of hardships.”)

Further, ay potential form of relief at the merits stage cannot retroactreplgir the
ongoing and concrete harimat will befall bona fide asylees whose EAD applications are
delayed or deniedSee Ramos v. Thornburgf32 F. Supp. 696, 699 (E.D. Tex. 198%)
cannot validly be disputed that an unreasonable denial of work authorizatiorjelay.... in
work authorization, results in a substantial threat of harm to plaintiffs, by preventmdrtm
working to support themselves pending resolution of their claims for asyj{fiMonetary
damages at some future time can never adequately compensate aliens living at orebelow th
poverty line, for the hardships they must endure as a result of presently existing unlavefs| de
of employment authorization.{kitations omitted).Mostirreparable is the damageliona fide
applicantsability to seek asylum in the first instance. Plaintiffs have demonstratetth¢hatles
strip such applicants of lawful employment dikdwise ofthe ability to pay the myriadosts
inherent to the asylum procesSee suprgp. 54-56.While adjudication times for asylum

applications vary, they are consistently long; applicantsyeaitsto learn whether they have

16 plaintiffs’ argument is well taken that “ftgse harms will only be more severe in the context of the current
pandemic, which makes access to mediea¢ and stable housing especially vitatCF No. 231 at 3940.
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received asylumSeeBroader EAD Rules, 85 Fed. Rex}.38,548 (agency describing the “years-
long wait”); ECF No. 24-4] 10 ECF No. 24-6] 13; ECF No. 24-% 10 ECF No0.24-19 at 6

n.14; ECF No. 24-20 at 43NMhat is morethe fees and costs associated with pursuing the claim
are steep. And without any ability to work fortdeasta yearand likely far longerit is plain that
legitimate asylum claimshay be abandonealtogether.SeeECF No. 23-1 at 40 (citing ECF No.
24-5 1 31; ECF No. 24-6 1 153amos 732 F. Supp. at 700 (“[T]he inability to work for the
extended period ... may compel an applicant to abandon his or her asylum appliciod) ...
subject the applicant to even more severe persecution upon return to the country he or she has
attempted to fle&); see also Christopher Phelps & Assocs., LLC v. Gallowag F.3d 532, 544
(4th Cir. 2007) (attributing irreparability to the intangible nature of the injury, and that
calculating such injury at the merits stage would “entail a substantial amount olasipacand
guesswork?”).

In response hie Governmenpoints to supposed altetive “avenues to address excessive
delays” such ascase status inquiries, expedite requests when circumstances warrant, and even
judicial redress through filing a mandamus action to compel a decision.” ECF No. 41 at 34
(citing 85 Fed. Recat37,511). hese avenues are dead entise challenged rulediminate
any timeline on the agency and render the adjudication of EADs entirely discretionaagy S
claimed“redresswithin the application procestselfis illusory. Nor can the Court take
seriously any reference tmandamus” as an available path to redréssgitimate asylum
applicants seek refuge under dire circumstances and will be stripped under tlesext
affording the necessities to apply for asylum in the first instance. How thepsgulation
would be expected to pursue the extraordinary judicial remeshantiamuss confoundingif

even available as a matter of laee5 U.S.C. 88 555(b) and 706(%f; Norton v. S. Utah
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Wilderness Alliances42 U.S. 55, 64 (2004) (explaining a “claim under 8 706(1) [of the APA]
can proceed only when a plaintiff asserts that an agency failed to take a digeretg action
that it is required to take”) (emphasis in original). The delay inherent in mandanons abone
underscores the absurdity of this positi@eeTelecommResearch & Action Center v. FCC
750 F.2d 70, 80-81 (D.C. Cir. 1984) (delay of five years did not warrant grant of mandamus);
Debba v. Heinauer366 Fed. Appx. 696, 699 (8th Cir. 2010) (delay of ten years found
reasonable)in re City of Virginia Beach42 F.3d 881, 886 (4th Cir. 1994) (despite fanda-
half year delay on the city’s application for a water pipeline, mandamus unwedrvérees
agency has “promise[d] to adhere to a tight[er] schedule”).

The Court accordingly concludes that the kind of harm identified to the members of
Plaintiffs CASA and ASAP isndisputably irreparable.

C. Balance of Equities and the Public I nterest

Finally, Plaintiffs must establish that “the balance of equities” tips in its favor ahd th
“an injunction is in the public interestWinter, 555 U.S at 20 Because the Government is a
partyin this casethese factors mergesSee Kravitz366 F. Supp. 3dt 755 (quotingPursuing
Am. Greatness v. FE@31 F.3d 500, 511 (D.C. Cir. 2016)).

Thebalance of equities tips in favor gfanting Plaintiffs’ preliminary relief.The Court
balances on the one hatié Plaintiffs irreparable harms agstthe Government'asserted
harns that arise from temporarily enjoining the enforcement of the challengecgalest two
of the partiesuntil the Court can reach final judgmemt the merits ECF No. 41 at 36-37.

For the Timeline Repeal Rule, t®vernment contends that thgencywill be
irreparably harmebflecause such relief wilequireit to continue devotinghore resources than it

would like tomeet its30-day processing deadlingd. at 36. Wherethe agencyasfunctioned
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with this deadline since 1995, the Court does not find this argument persuasive. Further, because
the Court must draw injunctive relief narrowly, it will not at present require thecgde set

aside the new rule for all applicant€onsidering that the scope of ithgunctive relief afforded

will reach only thosenembers of the Plaintifirganizations vth representationadtandingsee

Trump 137 S. Ct. at 2087-88 (accounting for the scope of relief granted when balancing the
equitiey, the Governmerntias offered no reason to believe it will suffer irreparable harm that
outweighs that visited on the members of the Plaintiff organizations.

As to the Broader EAD Rulet)e Government maintains that preliminary reliéf
whatever form and of wdtever scope-is contrary to the public intereftecauset will delay the
agency’sability to “address the crisis at the Southern bqgtder well as'strain [its] sovereignty,
[the] rule of law, and [its] resourcesBCF No. 41 at 36-37. Again, in light of the narrowly
drawn reliefthis Court will issugsuch sweeping pronouncements are unpersuaSeel.rump
137 S. Ctat2087-88' As for the Government’s larger philosophical concerns about strain on
the “rule of law,”the agency would do well to look inward. The agency cannot itself violate
those principleshen claim irrepaable harm because it is held to account for such violations.

D. Remedy

Finally, dl that is leftfor this Courtto decides the scope gbreliminary relief. While
this decision“rests within the sound discretion” of this CowgeSouth Carolina v. United
States 907 F.3d 742, 753 (4th Cir. 2018) (quotationstted),the reliefgranted should
“carefully addreds ... the circumstances of the cas€d. Soc’y for Human Life, Inc. FEC,

263 F.3d 379, 393 (4th Cir. 200byerruled on other grounds by Real Truth About Abortion,

Indeed, if Plaintiffs ultimately succeed on its APA claims, the Governmentavi#t to likely revert tohte
previous rules.See Nat'l Min. Ass’n v. U.S. Army Corps of Esgl45 F.3d 1399, 1409 (D.C. Cir. 1998) (the
“ordinary result” for agency action found in violation of the APA is vacatur).
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Inc. v.FEC, 681 F.3d 544 (4th Cir. 2012), and “should be no more burdensome ... than
necessary to provide complete relief to the plaintifféddsen v. Women'’s Health Ctr., In612
U.S. 753, 765 (1994)For this reason, a court “need not grant the total relief sought by the
applicant butmay mold its decree to meet the exigencies of the particular caserip 137 S.
Ct. at 2087 ¢itations omitted).

Plaintiffs seek astayor alternatively a nationwide injuncti@s to all thechallenged
rules ECF No. 23-1 at 41; ECF No. 59 at helGovernmerasks the Court to limit relief to
the five individual organization members wh@@®SA and ASAPhave identified in support of
associational standing, and omly tothe Timeline Repeal Ruldghe 365day wating period, and
the one-year filing ban. ECF No. 60 at 3; ECF No. 65 &tite Court canotcredit either
argument.

Turning first to the Plaintiffs argument, the Court recognizessibetion705 of the APA
grants to the Court, as it does to the agency itself, the povisste all necessary and
appropriate process” to “preserve status or rights pending conclusion of the resce@dings.”
5U.S.C. § 705. Section 705 operates broadly to allow the agency to postpone enactment of a
rule for a host of reasons, or for a Court to suspend enforcement or enjoin its appli&agon.
e.g, Dept’ of Agric, 444 F. Supp. 3dt48. And although the standard for a preliminary
injunction and a stay pursuant to 5 U.S.C. 8 705 are the same,g.Texas v. EPA329 F.3cht
435,section705 is a congressionalbponferred remedgxclusive in the APA context and
available to the Courtvhen necessary to “prevent irreparable injulexichem Specialty
Resins, Inc. v. EPA787 F.3d 544, 562 (D.C. Cir. 201avanaugh, J., dissenting in pasge
alsoln re GTE Service Corp762 F.2d 1024, 1026 (D.C. Cir. 1985) (recognizing that § 705

supplies “statutory authority to stay agency orders pending review in this cdukeh) v.
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Holder, 556 U.S. 418, 428 (2009 injunction “direct[s]the conduct of a particular actor,
[whereas]a stay operates upon the judicial proceeding itself ... by halting or postponing some
portion of the proceeding, or by temporarily divesting an order of enforcedhijlit.(citing
Black's Law Dictionaryl413 (6th ed.19904gfining “stay” as “a suspension of the case or some
designated proceedings within it"Washington v. DH$108 F.Supp.3d 1191, 1212 (EWash.
2019) (“Section 705 and preliminary injunctions under Rule 65, although determined by
application of similar standards, offer different forms of relief.”) (quotetiomitted).

Employing thisauthority to afford uniform preliminary relief seenspecially warranted

here, to avoid running “afoul of the constitutional and statutory requirements for uniform

immigration law and policy.””Regents of Univ. of California 2HS 279 F. Supp. 3d 1011,

1049 (N.D. Cal. 2018) (quoting/ashington v. Trum@B47 F.3d 1151, 1167 (9th Cir. 20),7)

aff'd, 908 F.3d 476 (9th Cir. 2018ee alsdHawaii v. Trump 878 F.3d 662, 701 (9th Cir. 2017),

rev'd on other groundsl38 S. Ct. 23922018) (“Because this case implicates immigration

policy, a nationwide injunction was necessary to give Plaintiffs a full expressionrof the

rights.”). At the same timethe Court is bound to draw such preliminary relief, even in the APA

context, narrowly, and to avoid issuance of nationwide injunctions absent the most extraordina

circumstances not present he&ee Casa v. Trumg020 WL 4664820, at *26. The Court so

concludesespeciallyin light of the Fourth Circuit’s recent pronouncement on this very issue.
In Casa the Fourth Circuit was called upon to review the issuance of a nationwide

injunction as applied to DHS’ changed definition of the “public charge” raleat *1. The

Court not only reversed on the merits but took the opportunity to offer a stinging and lengthy

rebukeof implementing anationwide injunction to prohib&nforcement of the challengedblic

chargerule. See idat *23. In so doing, the Fourth Circuit expressly rejected the propriety of
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injunctive reliefeven though such nationwide application would promoi®um enforcement

of immigration regulations over haphazard and patchwork applicatérCasa de Maryland,
Inc. v. Trump 414 F. Supp. 3d 760, 785 (D. Md. 2019) (quotimy Refugee Assistance Project
v. Trump,857 F.3d 554, 605 (4th Cirgs amende@June 15, 2017yacated and remanded on
other grounds sub namlrump v. Intl Refugee Assistancg&38 S. Ct. 353 (2017)).

Relatedly, the Fourth Circuit concluded that the district court erred ilmmting
preliminary relief toonly the two individuaPlaintiffs with standingand sceffectively rejected
the wellestablishegbrinciple that in théAPA context a district court retains discretionaocord
the same preliminary relief thatould beavailable at the merits stag8ee Nkenb56 U.S. at
425-26 Sierra Club v. United States Army Corps of Engd@9 F.3d 635647 (2018) acatur
as available form of final reliefPortland Cement Ass’'n v. EP865 F.3d 177189 (D.C. Cir.
2011).

Nor did the Fourth Circuiaddress whether the APAspecific statutory power codified
in section 7050 “stay” enforcement of a challenged ruédlectsconsiderations beyond those
invoked in the exercise of the Court’s general equitable pawensant injunctive relief See
Casa v. Trump2020 WL 4664820at*24 (quotations and citations omittedOur power to
grant equitable remedies is commensuratk this duty); (“It is, to put it mildly, hard to see
how the court could still be acting in the judicial role of resolving cases or contrevwetsia it
issues such a faeaching and pervasive equitable renigdff Nationwide injunctions also run
afod of the prescribed scope of our equitable poiye¢: Any inherent equitable authority that
the courts possess under Article Il is likely bounded by the 9ame

That said, this Court cannot meaningfully distinguish this case @asa The Plaintiffs

in Casasoughtthe samenjunctive reliefunder 705 and the Court’s equitable powerstave off
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application of an immigration rule whichn its view,likely violated the APA. See Casa v.

Trump 414 F. Supp. 3d at 78&nd the Plaintiffs herdave done little to set this case apart from
the reach o€Casa Accordingly, even though this Court remains concerned dblizting and
dicing”!® application of theulesin a manner contrary to the uniform administration of
immigration laws, the Couldelieves itselbound to follow theCircuit’s bindingprecedent?

The Court will limit the injunctive relief tthe members of CASA and ASAP, ttveo
organizational plaintiffs who have demonstrated associational standing atgeis3ta Casa v.
Trump 2020 WL 4664820, at *25ee alsalrump v. Int'l Refugee Assistance Projek37 S. Ct.
at2087 ([T]hepurpose of preliminary equitable relisfhot to conclusively determine the rights
of the parties, but to balance the equities as the litigation moves foryvard.”

Finally, this Court mustnake clear that the scope of the relief is limited to the rules for
which Plaintiffs have standingRlaintiffs view the challenged ruless a “packagé which are
interconnected antinfected by the same procedural improprietieECF No. 66 at 2 n.2. Thus,
according to Plaintiffsall the rulesmust be enjoinedld. Conversely, the Government contends
that because the rules are severable, each rule stands alone, and any challengesidce limi
those rules for which the Plaintiffs have standing and otherwise meéafinier factors ECF
No. 60 at 3.The Governmerittas the better argument

The doctrine of sevebdlity ariseswhere, as here, subset of the rule changes within a

broader rularefound invalid or unlawful. In decidingthether toenjoin enforcement dhe

18 SeeDistrict of Columbia v. Dep’t of Agric444 F. Supp. 3d at 37.

¥ The dissent ifCasa v. Trumpiews the decision on remedy as dicta in light of its reversal on the merits. 2020 WL
4664820Qat *47. This Court is not as convinced when considering that if the panel decision on teésmerit

reversed en banc or by the Supreme Court, the scope of the remedy remainsrdariversy. See, e.g United

States vFord, 703 F.3d 708, 711 n.2 (4@ir. 2013) (citations omitted) {Where a court makes alternative holdings

to support its decision, each holding is binding precetjeBravo v. United State$32 F.3d 1154, 1162 (11th Cir.
2008) (same)ynited States v. Wrigh#96 F.3d 371, 375 n.10 (5th Cir. 2007) (same).
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entire rule, including the non-offending provisions, couortsst ascertaithe ‘intentof the

agency and ... whether the remainder of the regulation could function sensibly without the
strickenprovision.” MD/DC/DE Broadcasters Ass’'n v. F.C,236 F.3d 13, 22 (D.C. Cir.

2001) see also Minnesota v. Mille Lacs Band of Chippewa India®8 U.S. 172, 191 (1999)
(Unless “it is evident that the [lawmaking body] would not have enacted those provisions which
are within its power, independently of that which is not, the invalid part may be dropped if what
is left is fully operative as a law;"$ee also Azar2020 WL 5240442, at *24. Thus, the Court
must determine whether the rules for which Plaintiffs clearly have staadinseverable from

the remaining broader package of rukitherbecause theemainingprovisions cannot function

on their own, or becauske agencyvould not have wanted them t8eeMD/DC/DE
Broadcasters236 F.3cht 22.

As clear evidence of agency intent, the Government points to the severability provision in
the Broader EAD Rulesvhich stats: “[t]he provisions in this section are intended to be
independenseverablgarts. In the event that any provision in this section is not implemented,
DHS intends that the remaining provisions be implemented as an independent rule.” 85 Fed.
Reg.at38,627 (codified at 12 C.F.R. § 208.7(c)his provision creates a presumption that the
agency “did not intend the validity of the [remaining rules] .... to depend on the validity of the . .
. offensive provision.”Azar, 2020 WL 5240442, at *24 (quotirigaska Airlines, Inc. v. Brogk
480 U.S. 678, 686 (1987) herefore,unlessPlaintiffs marshafstrong evidence” to the
contrary the “objectionable provisi¢s]|” areto be “excised” from the remainimgovisions
within the Broader EAD RulesAzar, 2020 WL 5240442, at *24 (quotirigyock 480 U.S. at

686).
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Plaintiffs have not overcome this presumption. Nor have they explainethieow
remaining rulesre unable téfunction independentlyfrom the enjoinedules SeeMD/DC/DE
Broadcasters236 F.3d at 22. Without amelpfrom Plaintiffs, he Court does not see how an
injunctionlimited tothe rules thaPlaintiffs have standintp challengewill interferewith, for
instancethe agency’s continued enforcement of the unlawful entry rule, the criminallbaor
the rules governing when EADs terminate following a denial of asybeeBroader EAD
Rules, 85 Fed. Reg. at 38626-ZBhus, at least at this stagBlaintiffs have not shown how the
“whole structure” of the Broader EAD Rules would be undermined were the Courbio enjy
those rules for which Plaintiffs have demonstrated standing and success on theSaerits
MD/DC/DE Broadcasters236 F.3d at 22.

Therefore, theCourt will preliminarily enjoin enforcement of the following rule changes
against CASA and ASAP’s members

- The Timeline Repeal Rule, 85 Fed. Reg. at 37,545 (printing parts of the
regulations to be codified at 8 C.F.R. § 208.7(a)(1));

- The 365-day waiting period, 85 Fed. Reg. at 38,626-28 (referenced throughout and
as codified at 8 C.F.R. § 208.3(c)(3); § 208.7()), (a)(1)(iii)(E), and (b)(1)(i);
and 8 C.F.R. § 274a.(@(8));

- Removal of “deemedomgete” rule, 85 Fed. Reg. at 38,626 (codified at 8 C.F.R.
§ 208.3)

- The discretionary review rule, providing that agency is no longer required to issue
EADs to eligible asylees, 85 Fed. Reg. at 38,628 (changes reflected at 8 C.F.R. §
274a.13(a)(1))

- The oneyear filing bar, 8%-ed. Reg. at 38,626 (codified at 8 C.F.R. §
208.7a)(2)(iii))(F)); and

- The rule requiring submission of biometric information as part of EAD

applications, 85 Fed. Reg. at 38,626 (codified at 8 C.F.R08% (a)(1)(i) and
(@)(2)(iv)(E) 208.10).
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V. Conclusion
The Court is convincethatpreliminary injunctive relief limited to the members of
Plaintiff organizations CASA and ASAP is both proper and necessary to avoid ibledaaem.
Accordingly, the Court GRANTS in part and DENIES in part Plaintiffs’ motion foryaata

preliminary njunction. ECF No. 23-1. A separate order follows.

9/11/2020 IS/

Date Paula Xinis
United States District Judge
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