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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JOHN E. STOTE, *
*
Petitioner, *
*
V. * Civil Action No. 01ev-121394T
*
GARY RODEN, *
*
Respondent. *
ORDER
Octoberl3, 2020
TALWANI, D.J.

l. Introduction

PetitionerJohn E. Stote’s petition for a writ of habeas corpus under 28 U.S.C. § 2254
challenges hisustody on the grounds that the prosecutor’'s comments during closing argument
were so unfair as to constitute a denial of due process anédtit@oner’'scounsel at trial and on
appeal hadctual conflics of interest or potential conflicts that resulted in prejudregitioner’s
Refiled Amended Petition Under 28 U.S.C. § 2254 for Writ of Habeas Corpus by a Person in
State Custody (“Secondndended Petiticl) 3-4 [#63]. For the following reasons, the petition is
DENIED.

II.  Procedural History

OnJune 23, 1997, Petitionaas convictedafteratrial, of first degreemurder under
theories of deliberately premeditatedlice aforethoughand extreme atrocity and cruelty.

Supplemental Answer $.A.”) 7.1 He gpealed his conviction directly to tiSipreme Judicial

! The Supplemental Answer was not scanned “due to its size, or the way in which it was bound.”
SeeClerk’s Notice[#39-1]. As such, it is not available for electronic viewing, but “[t]he original
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Court (“SJC”)pursuant to M.G.L. c. 278, § 33®/hile the appeal was pending, Petitioner was
granted leave by a single justice of the SJC to file a motion for a new trial, whiath, laegiiing
thatnewly discovered evidence in the form of an affidavit from a blood spatter expert
corroborated Petitioner’s trigéstimony that the victim had attacked hiBeeS.A. 121-125. e
trial judge deniedhe motion Petitioner appealetie denialandthat appeal wasonsolidated

with his direct appeah front of the SICSeeCommonwealth v. Stote, 433 Mass. 19, 20 (2000)

(“Stote I").

In that consolidated appeal, Petitioner argiiied during closing argumenthe
Commonwealthmade improper remarks about bedf-defense claim and the victim’s lack of
involvement in organized crim&eeid. at27-292 The SJC affirmed Petitioner’s conviction and
the denial of the motion for a new trial and declined to exercise its plenary power under M.G
c. 278, 8 33E to reduce the degree of gldltat 20.

Petitioner vas represented by John Bryson &vidl iam Walsh Jr,, at trial, seeS.A. 644,

and by Walsh on the motion for a new trial and on the consolidated ape@ommonwealth

v. Stote, 456 Mass. 213, 214 (20{®tote II").

OnDecember 5, 200Betitionerfiled aPetition for Writ of Habeas Corpus [#1] witthis

court (Tauro, D.J.), which was staytedallow him to exhaust state court remed&seReport
and Recommendations by Ch. Mag. Judge Marianne B. Bowler, [R&Bprt and
Recommendations by Ch. Mag. Judge Marianne B. Bowler [#16]; Status Report;1J#de]

Adopting Report and Recommendation (July 7, 2003); Order Extending Stay (October 5, 2004).

is available for viewing in the Clerk’s Office.”

2 Petitioneralso argued that he was prejudiced by the prosecution’s delayed disclosure of a state
police chemist’s report, Stote433 Massat 2225, and that the trial court and prosecution had
“mishandled” evidence of the victim’s alleged involvement in organizede. Id. at 2527.
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In 2005, the caswas closed witout judgment pending the resolution of the state court
proceedings, to be reopened on the motion of either party. Order for Closure [#24].
Meanwhile, @ February 13, 200®etitioner proceedingro se, filed a second motion for
a new trialin state courtSeeStatus Report 1 [#18]. On May 27, 2003, represented by current
counsel, heiled an amende(second motion for a new trial raising, among other issues, a claim
that Walsh providetheffective assistance of counsel at trial andppeal due to conéits of
interest resultindgpothfrom his personal relationship with the prosecutor, whom he had dated for
two years in a relationship that ended amicably seventeen years prior to tlaadfiam his
personal relationshiwith anattorney working in the appellate division of the District Attorney’s
office, whomhe dated while litigatingortions of the first motion for a netrial and
consolidated appedlS.A. 11, 537-610. The court denied the motion onevater 20, 2003,
aftera non-evidentiary hearing. S.A. 11, 644.
Petitioner filed a petition for leave to appeal the denial of the amended (secoiwt) fmot
a new trial with the SJGn December 17, 2003. S.A. 17, 313-364. On February 28, Z2085a a
conference, S.A. 18, thangle justiceallowed the petition “as to the issue of the alleged conflict
of interest stemming from defense counsel’s relationship with a member afthietD
Attorney’s appellate division during the time that defense counsel was pursuing thaadéfe

direct appeal and the appeélthe denial of his first motion for a new triatthich could

3 The SJC noted that “[hough the assistant district attorney who was the trial prosecutor also
represented the Commonwealth in connection with the defendant's appeal, we refes thder a
‘trial prosecutor’ to distinguish herdm the assistant district attorney in the appellate division,
whom we refer to as d\DA,’ who did not represent the Commonwealth in connection with
prosecuting this defendant, either at trial or on app8&abte Il 456 Mass. at 214 n.2. The court
adopts the SJC’s terminology in reference to the two Commonwealth attorneys with the
exception that the “trial prosecutor” is referred to simply as “the prosecut@tagmnition of

her role in litigating the appeal.
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potentially entitle Pitioner to a new appeal. S.A. 658. On March 5, 2010, the SJC affirmed the
denial of Petitioner's amended (second) motion for a new S&dStote || 456 Mass. at 224.
Petitioner’s petition for rehearing was denied on April 28, 2010. S.A. 23.

OnJune 17, 201(Retitionerfiled aMotion to Reopen Case [#25], which the court allowed

on July 7.Order [#29].0n April 29, 2011, Petitioner filed an Amended Petition Under 28 U.S.C.

8 2254 for Writ of Habeas Corpus by a Person in State Custody [#34]. Respgdadent

Motion to DismisBecause Grounds 12(A)-(B) are Unexhausted and IX{E3re Timebarred

[#36]. Petitioner filed hiOpposition [#49] on July 31, 2012. On September 27, 2013, the court

granted Respondent\otion to Dismisg#36] without prejudice to Petitioner amending his
Petition so that it containatb unexhausted claim®rder [#59].

On November 1, 2013, Petitioner filedRa-filed Amended Petition Under 28 U.S.C.

8 2254 for Writ of Habeas Corpus by a Person in State Custody (“Second Amended’Petition

[#63] containing two claims, labeled to correspond to the earlier versions of thenpasiti 2(C)
and 12(D).Claim 12(C) relates ttwo allegedly improper remarks made by the Commonwealth
at closing argument.l@m 12(D)relates to Attorney Walsh’s alleged conflicts of interest.

Petitioner then filed &otion to Expand the Record [#]7dnd_Motion for an Evidentiary

Hearing[#75] as to hizonflicts-of-interestclaim, which the court allowed, Order [#78], but then
vacated, Order [#81], andtimatelydeniedafter reviewing further submissions from the parties.

Order [#94].0n May 20, 2014the case was reassigned. Elec. Ndttd®2]. Petitioner

4 Petitioner also filed renewed amendethird) motion for a new triabn March 10, 2008, S.A.
13, 661-676, which was denied without hearing on March 26, 2008 13. On April 18, 2008,
Petitioner filed a petition for leave to appeal that denial with a single judtibe SJC, S.A. 24,
751-817, which was denied because it “did not present a new and substantial question which
ought to be determined by the full coutd: at 25, 818-820 (internal quotation and citation
omitted)
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subsequentlyiled aMotion for Reconsideration [#120], which the court (Talwani, D.J.) denied.

Order [#127]Petitioner filed a secondotion for Evidentiary Hearing [#128] as to lusnflicts

of-interestclaim, which the couralso deniedOrder [#140].
In light of continuing disputes between the parties as to what claims were before th
court, the court reviewed the procedural history @etgrminedhat onlyPetitioner’s claims

12(C) and 12(D), brought through his Second Amended Petition [#63], remain pegkng.

Order [#146].The parties thereafter submittiedefing. Petitioner's Amended Memorandum in
Support of Amended Petition [#158]; Respondent’'s Memorandum of Law in Opposition to
Petition for Writ of Habeas Corpus [#159]; Petitioner’s Reply to Respondent’s Memoraridum
Law [#162] Petitioner’s Motion for Leave to File Supplemental Memorandum in Support of
Petition [#180], treated as a Supplemental MemoraruemElec. Order#196]° Therecord
remains “limited to the recortthat was before the state court that adjudicated the claim on the

merits.” SeeOrder [#175] (quoting Cullen v. Pinholster, 563 U.S. 170, 181 (2011)).

The court heard argument on the habeas petition on May 2882020.

5 Petitioner also submitted additional exhibits in suppohi®Petition see Exhibits [#172],

which Respondent moved to strikeeeMotion to Strike [#163]The court deniethe motion to
strike as to exhibits 1, 3-5, 9-12, 16, and 19-20, which are also contained in the Supplemental
Answer and are thus part of the record before both the state and thi©cdar8 [#175],and
granedthe motion to strike as to exhibits 6, 13-15, and 18, which were previously found
inadmissiblejd. at 34 (citing Elec. Order [#94] and Mem. & Order [#127]), and as to exhibits 7-
8 and 17 because they were not part of the record before the state court and Pettirter di
make the required showing for expansion of the record. Order 4-5 [#175].

® In light of the disposition here, Petitioner's Motion for Leave to File Petitioméoton for

Release from State Custody Pending Decision on Amended Petition [MIRn for Release

from State Custody Pending Decision on Amended Petition and Request for Hearing [#182],
Motion for Leave to File Exhibits to Motion for Release from State Custody Penduisidbe

on Amended Petition [#184], Motion for Immediate Hearing on Petitioner’s Motion for $elea
from States Custody Pending Decision on Amended Petition [#187], Motion for Status Hearing
[#189], and Emergency Motion Based on COVID-19 Cirisis for Decision on Amended Petition
and Motion for Release, or in the Alternative, Motion to Stay Further Execution ob Retis
Sentence[#191] are denied as moot.
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[1l. Facts

A. The Murder of John Regan

The SJCheld thatthejury was warranted in finding following facfs:

In July, 1994, the defendant purchased a bar in Springfield from the
victim, John Regan and his brother, James. The defendant made a down payment
of $80,000 and agreed to make monthly payments of approximately $2,500. The
defendant soon fell behind in his payments, prompting the victim and James to
initiate foreclosure proceedings. The resulting auction took place on September
27, 1995, where the victim and James repurchased the bar. After this repurchase,
the victim and the defendant negotiated terms under which the defendant might
reacquire the bar. The victiswwife testified that the victim and the defendant
planned to meet at the bar on October 12, 1995, so that the defendant could repay
what he owed the victim in arrears. On that day, the defendant dropesl giff
friend, Denise Arlen, to run errands, and then proceeded to the meeting. The
defendant testified that at the meeting, after he informed the victim that he did not
have the money to pay the victim, they engaged in an argument that escalated into
violence. It ultimately resulted in the defendant stabbing the victim to death in the
office of the bar. The defendant testified that he did so indedinse, after the
victim became belligerent and irate about the money, told the defendant, “I am
going to teach you the last lesson of your life,” and struck him on the shoulder
with a baseball bat.

After the killing, the defendant grabbed the murder weapon and fled the
scene to pick up Arlen. He confessed to her that he had killed the victim in self-
defenseArlen testified that the defendant looked “shaken up” and “scared.” The
defendant and Arlen opted not to go to the police because the defendant feared the
victim’s alleged associations with organized crime, and they felt that no one
would believe them. Instead, the defendant disposed of the murder weapon and

"See28 U.S.C. § 2254(e)(1) (“In a proceeding instituted by an application for a writ of habeas
corpus by a person in custody pursuant to the judgment of a State court, a determination of a
factual issue made by a State court shall be presumed to be correct. The applichavatha
burden of rebutting the presumption of correctness by clear and convincing evidence”);
Companonio v. O'Brien, 672 F.3d 101, 109 (1st. Cir. 2@ti&ng 28 U.S.C. § 2254(e)(1))

Torres v. Dennehy, 615 F.3d 1, 5 (1st Cir.20&6)t. denied, 562 U.S. 1189 (2011)The
presumption of correctness is equally applicable when a state appellate coppised to a

state trial court, makes the finding of fadleti v. Bender, 507 F.3d 50, 58s{LCir. 2007),cert.
denied, 128 S. Ct. 1719 (2008)nternal quotation and citation omittedgee als&Clements v.

Clarke 592 F.3d 45, 47 (1st Cir. 20j1@ert. denied, 561 U.S. 1014 (201 Any state court

factual findings are presumed to be corrétiis deference extends to findings by all state
tribunals, whethr trial or appellaté.(internal citation omitted))Respondent adopts the SJC’s
version of the factsSeeResp.’s Mem 710 [#159]. Petitioner does not include a statement of the
facts in hisAmended Memorandum [#158], but has previously adopted the SJC’s summation in
Stote lof the “evidence produced at trial.” Pet.’s Opp’n to Resp.’s Mtn. to Dismiss [#49].
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both the defendant and Arlen parked the victim’s car in a Hartford, Connecticut,
garage. The defendant then borrowed a station wagon from his sister’s friend and
used it to dispose of the victim’s body in the Connecticut River. Meanwhile,

Arlen returned to the bar and began to clean the blood from the incident. On his
return, the defendant joined Arlen, and together they cleaned the entire bar,
including the office, using bleach and other chemicals. The following morning,
they returned to the bar to finish cleaning. While they were cleaning, the @ctim’
son came to the bar and knocked on the windows of the bar. The son testified that
when he asked the defendant if the defendant had seen the victim, the defendant
replied that he had not seen the victim since the previous afternoon.

After Arlen and the defendant finished cleaning, they left for a wedding in
Cape Cod. En route, they dumped the bloody towels, which they had used to
clean the bar, at a fafstod restaurant near Route 495. On October 14, 1995, the
defendant called the victimhome. He spoke with both the victsnvife and
daughter, and told them that he had heard the victim was missing, but did not
know where the victim was. He also told them that he had paid the victim
$20,000. Within an hour, he called for a second time and stated that he had paid
the $20,000 in cash.

On that same day, after the defendant returned to Springfield, a police
officer questioned him about the victim’s whereabolitse defendant gave the
police a statement indicating that he had met with the victim on October 12, 1995,
paid his debt of $20,000 in exchange for the liquor license and keys to the bar,
and parted with the victim on good terms. While giving this statement, he wore a
tank top that exposed large portions of his upper torso. The officer who took his
statement did not notice any signs of bruising or other injuries to the defendant’
torso.

On May 26, 1996, nearly seven months after the victim had last been s
his body was discovered in the Connecticut River. The forensic pathologist
testified that thevictim had sustained ten stab wounds, had two defense wounds
on his hand and elbow, and that the cause of death was multiple stab wounds.

Stote | 433 Massat 2021.

B. DefenseAttorneyWalsh's PersondRelationships

The SJC fountithe following facts:

8 The SJC noted that “[o]rdinarily, we accord special deference to the factual fioflimgsdge

who ruled on the defendant's motion for a new trial where, as here, the motion judge also
presided at the defendant's trial. Here, however, the judge denied the second motion Ihesed on t
papers, ruling that the affidavits did not raise an issue warranting an evidentiamg hear
Furthermore, in this case, the facts advanced at trial and the credibilityvatrieeses who

testified at triak—the key matters a® which we defer to the judgeare immaterial to the

guestion whether Stote received the effective assistance of counsel on aphesk |
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While he was representing Stote, Walsh and the ADA attended a concert
together in late Marct,999, and began dating, seeing each other on weekends,
until approximately April, 2000. When this relationship began, Walsh had already
prepared and filed Stote’s first motion. During the course of Walsh’s relationship
with the ADA, the first motion wasethied after a nonevidentiary hearing, and
Walsh prepared and, possibly, filed Stote's appellate biibé relationship
between Walsh and the ADA ended before the Commonwealth filed its appellate
brief and before oral argument took place. In his owmla¥it, Stote attests that
the relationship was not disclosed to him and that if he had known of the
relationship, he would not have had Walsh represent him.

The affidavits of Walsh and the ADA reveal the following facts about the
nature of their relationship. The ADA attests in her affidavit that she anshwal
did not live together at any time during their relationship. Walsh similarly attests
that they lived separately. The ADA also states that she does not know whether
the relationship was “monogamous.” Although neither affidavit states whether the
relationship was sexual, we can safely assume that it was, given that the
relationship lasted more than one year, the participants were mature adults,
neither of them has denied it, and the ABAéference to ‘@nonogamous”
relationship implies as much. The ADA further states that Walsh did not bring
legal work to her home, did not to her knowledge receive telephone calls at her
home regarding legal matters, and did not discuss Stodse with her or disclose
confidential information to her. She states that, while she and Walsh were seeing
each other, they did not “substantively” discuss their “respective legal conferns”
and that their work did not “overlap in any respect.” Although she was aware that
Walsh wa working on “an appellate brief,” she did not know of its contents, and
“even if” she knew the defendamname “at that time,” she did not know
anything about Stote’s case until she read our 2000 opinion, which was issued
after the relationship ended. \$la similarly attests that he did not discuss Ssote
case or appeal with the ADA and that he did not disclose any confidential
information to her. Shortly after the relationship ended, according to theADA’
affidavit, Walsh began living with another woman whom he later married.

The ADA's affidavit also indicates that she did not participate in the
preparation of the Commonweabhbrief in Stotes appeal. The trial prosecutor,
in her affidavit, attests that she alone wrote the Commonviealbposition to
Stotés first motion and, later, the Commonweatdtlgppellate brief without the

circumstances, we are in as good a position as the judge to assess the documermtary recor
underlying his decision on the second motiditdte Il 456 Mass. at 215 (internal quotations
and citations omitted).

%1n a footnote, the SJC added that the@cbrds indicate that Stogeappellate brief was filed on
April 14, 2000. It is not clear from the affidavits whether the relationship betweksh\afad the
ADA ended before the brief was filedStote 1| 456 Mass. at 215 n.5.

101n a footnote, the SJC added thiilite affidavit is unclear as to any ‘legal concerns’ that may
have been discussé&tote I, 456 Mass. at 216 n.6.
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assistance of anyone in the district attorney’s office, other than submitting the
brief to her superiors for approval. The trial prosecutor further states thdidshe
not dicuss any aspect of the Stote case with the ADA.

Although, in accordance with the single justice’s decision, we do not
consider whether Stote is entitled to a new trial due to any alleged conflict of
interest arising from Walshprevious relationship with the trial prosecutor, some
facts concerning that relationship are relevant to our decision. In 1979 and 1980,
Walsh and the trial prosecutor dated, but lived separgtdligeir dating
relationshig? endedamicably in 1980, some seventeen years before Stoiaf.
Walsh and the trial prosecutor maintained a cordial and professional relationship

11n a footnote, the SJC added “Stote asserts that Walsh and the trial prosecutany twtieir
affidavits, did in fact live together. In support of this assertion, he relies onidavéfexecuted
by a member of the Massachusetts barsarmnitted in support of the third motion. That
affidavit is not properly part of the record before us. In any event, if true, thatdatd not
affect our conclusion for the reasons explained ihf8tote Il 456 Mass. at 216 n(iternal
citations omitted).

12 petitioner contests the characterization of the relationship between Wals$te amdstecutor

as a “dating relationship” Pet.’s Am. Mem. 28 [#158]. “In a proceeding instituted by an
application for a writ of habeas corpus by a person in custody pursuant to the judgmenteof a Sta
court, a determination of a factual issue made by a State court shall be presumeatteche

The applicant shall have the burden of rebutting the presumption of correctness bpalear
convincing evidence.” 28 U.S.C. § 2254(e)(1). Respondent argues that Petitioner’s challenge
must fail because [t]escribing how different parties stated different versions of events’ is not
clear and conwvicing.” Pet.’s Opp’n. 10 n.4 [#159]. This court has already held that “no
evidentiary hearing on ‘the true nature of the relationdtgpiveen Walsh and the trial
prosecutor is necessary because it is undisputed that the relatiomgtapever its nature-

ended seventeen years before Petitioner’s tiidéfhorandum and Order Denying Motion for
Reconsideratioh [#127]. Petitioner points to “the Schubert and Cockoros affidavits” as
evidence that the relationship was “more akin to a corlaermarriage.” Pet.’”sAm. Mem. 28
[#158]. The affidavit of investigator Nicholas Cockoros was included in the information
reviewed by the state court agtpaf Petitioners second motion for a new trial and, further,
contains only unattributed hearsay as to the relationship between Walsh and the pr&seutor
S.A. 614. The affidavit of Greg T. Schubert, E$ied in support of Petitioner’s third motiowif

a new trial, states that he “personally know][s] (factually) that” that M&isl the prosecutor

“did cohabit because Schubert’s office was across the street from “their apartment” and he
observed them “leaving and returning to their apartment together, often both mornings and
evenings.” S.A. 749-750. This is the affidavit referenced by the SJC at footno&otaril See
supra note 11. The court notes that Attorney Schubert’s observations are not intongtste
current counsel’s hearsay accountdlish’s assertionwhich was filed in support of the
amended second motion for a new trilagt Walshwould, on occasion, spend the night at the
prosecutor’'s homeseeS.A. 634. Petitioner has not presented clear and convincing evidence
rebutting the presumption of correctness afforded to the state court’s factralidations.
Moreover, the distinction Petitioner is trying to draw would not affect the opinion of the court
See infranote 31.
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thereafter. Both Walsh and the trial prosecutor eventually went on to marry
others, in Walsh’s case, as stated above, after his relationship with the ADA
ended.

Stote Il 456 Mass. at 215-17.

V. Analysis

A. 12(C): The Commonwealth’€omments a€losing Argument

Petitioner argues that “[tlhe Commonwealth’s closing argument violated thempetis
rights to due process of law ahuhdamental fairness in that the Commealth argued that the
victim was not involved in organized crime and that there was ridiculous evidende of se
defense which insulted the jury’s intelligencé Second Amended Petition 3 [#63]. Respondent
contends thathis court’s review of that claim Isarred because the SJC rejectazhithe
adequate and independent state-law graimifocedural defaulRespondent’'s Memorandum of
Law in Opposition to Petition for a Writ of Habeas Corpus (“Resp.’s Opp’n”) 12-19 [#159].

The doctrine of procedural fdilt, whichis “designed to ensure that state-court
judgments are accorded the finality and respect necessary to preserve thg witeyél
proceedings within our system of federalisprpvides that “a federal court will not review the
merits of claims, including constitutional claims, that a state court declined todoesask the

prisoner failed to abide by a state procedural releére thatule “is a nonfederal ground

13To the extent that Petitioner, in lsnended Memorandum in Support of Amended Petition
and Request for Hearing [#158], expands the scope of this claim beyond the two comments
challenged on direct appeal to the rest of the closing argument, such expansion is t@dpermi
Claims that are not brought in the habeas petition are wébestiogan v. Gelb, 790 F.3d 65,

70 (1st Cir. 2015), because “[i]t is the petition for a writ of habeas corpus, not sultbetiesl
memorandum, which defines the claims for habeas relief.” Smiley v. Maloney, 2003 WL
23327540, *16 n. 39 (D. Mass. 2008&e alsdRule Governing Section 2254 Cases in the United
StatedDistrict Courts 2(c) (The petition must...specify all the grounds for relief available to the
petitioner..”). Moreover, such additionalaims have not beeaxhaustedSeeJanosky v. St.
Amand 594 F.3d 39, 50 (2010) (“In order to exhaust a federal clapafidBoner must present

that claim “fairly and recognizably” to the state coUijts.

10
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adequate to support the judgment and the rule is firmly established and consistenthdfdllowe

Martinez v. Ryan566 U.S. 1, 9 (2012).

Here,Petitionerdid not objecht trialto the prosecutor’s closing argument, leading the
SJC to find that “[f]ailure to object to the closing and to ask for a curative iretrweaives the
right to claim error on appeal, limiting our inquiry to whether the prosesustatements are
such that they create a substantial likelihood of a miscarriage of juSiote’| 433 Mass. at 27

(quoting_Commonwealth v. Marquet#16 Mass. 445, 450 (1993))he First Circuit has held

“with a regularity bordering on the monotonous, that the Massachusetts requirement of
contemporaneous objections is an independent and adequate state procedural ground, firmly

established in the stateisrisprudence and regularly followed in its courts.” Hodge v. Mendonsa,

739 F.3d 34, 44 (1st Cir. 2013) (quoting Janosky v. St. Amand, 594 F.3d 39, 44 (1st Cir. 2013))

see alsdsunter v.Maloney, 291 F.3d 74, 79 (1st Cir. 2002) (finding that Massachusetts courts

“regularly enforce[] the rule that a claim not raised is waiveldreover, “miscarriage of
justice’review by the SJC where there has been procedural waiver below does not mean that the
state does not adhere to its contemporaneous objection rule or that the procedural naiver is

an independent and adequate state ground.” Simpson v. Matesanz, 175 F.3d 200, 209 (1st Cir.

1999).Petitioner’s claim as to the closing argument is procedurally defaulted.

However,a federal habeas court may reach the merigsppbcedurally defaultedaim
where the petitioner cdilemonstrate cause for the default and actual prejudice as a result of the
alleged violation of federal law, or demonstrate that failure to considelaihesawill result in a

fundamental miscarriage of justit€oleman v. Thompson, 501 U.S. 722, 750 (1991).

11
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1. Causeand Prejudice

Petitionerargues that trial counsgl* failure to object to the prosecution’s closing
argument rises to the level of ineffective assistance of counsel, Pet.lgéim.18 [#158],

which would constitute cause for the procedural def&aeColeman v. Thompson, 501 U.S.

722, 753-54 (1991%ee alsdHorton v.Allen, 370 F.3d 75, 81 (1st Cir. 2004); Burks v. Dubois,

55F.3d 712, 717 (1st Cir. 1995). Counsadagstitutionally ineffectivavhere“counsels
representation fell below an objectis&andard of reasonablentasd “there is a reasonable

probability that, but for counsel’s unprofessional errors, the result of the proceeding waald ha

been different SeeStrickland v. Washington, 466 U.S. 668, 688, 694 (19&4)yeasonable
probability is a probability sufficient to undermine confidence in the outcolth@t 694.

On its “miscarriage of justice” review, the SJIC examined the two challenged comments
made by the prosecution at closing argum8aeStote | 433 Mass. 28-29. As to thedir it
reasoned

...[T]he prosecutor suggested that, when dealing with the defemdant’
delinquency in making payments in the past, the victim always sought legal
recourse via lawful channels. She then rhetorically asked, “Does that sound like
something mob-connected?” We note that during his argument, defense counsel
had insinuated that the victim and his “friends” posed a serious threat to the
defendant. Accordingly, the prosecutor limited her argument to respond to this
implication...

Id. at 28.The SJGhen found thait was “not error for the prosecutor to provide a fair,

unemotional response to defense coussaijuments.id. (quoting_Commonwealth v. Duguay,

430 Mass. 397, 404 (1999))his court concurshat it wasnot ineffective assistander trial
counsel not tmbject to thidimited remarkresponding to defense counsel’'s argument.

As to the second challenged comment,SG€wrote

14 petitioner identifies only Walsh in his ineffective assistance allegationdpbntBryson was
lead counsel for Petitioner at trial and made the defense’s closing argGeeBiA. 2713-43.

12
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[T]he prosecutor argued that there was “ridiculous evidence ddefelfise ... it
insults your intelligence.The reference was an unnecessary characterization, and
came very close to crossing the line of a permissible “comment on evidence
developed at trial.” Nevertheless, given the judge’s instructions, the defendant’
failure to object to the comments at tffathe prosecutos entire argument, and
the weight of the Commonwealthtase, the comment did not create a substantial
likelihood of a miscarriage of justice.
Stote | 433 Mass. 229 (internal citations omitteddn footnote 9, the SJC adds that “[t]he judge
gave clear instructions as to the nonevidentiary role of closing arguments, and what does and
does not constitute evidence. He also properly instructed on the issue of self-defense, and
stressed the Commonw#as burden of proving beyond a reasonable doubt that the defendant
did not act in self defense.” The court concurs with the SJC’s characterizatientoél judge’s
instructions. Prior to the first closing argument, he reminded the jury that “the arguwhtmds
attorneys are not evidence.” S.A. 2713. After the arguments, he gave a thorough instruction on
the jury’s role as faefinder, seeid. at2765-66 (“So if, for example, in the courskfinal
arguments...either counsel gave you an impression as to how they think you ought to find the
facts or expressed their own personal opinions to you or talked abut things which you don’t
recall from the testimony, then ignore it...You alone, decide the weight and the affdbea
value of the evidence and thedibility of the witnesses.”), and an extensive instruction on the
law of seltdefense. Serl. at 2787-92 (“If the Commonwealth has failed to prove beyond a

reasonable doubt that the defendant did not act in self-defense, then you must find him not

guilty”). To the extent the prosecution’s comment “came very close to crossing théhlenijal

151n afootnote, the SJC cites to Commonwealth v. Mello for the propositiori[tjnat fact that

the defendant did not object, ‘[a]lthough not dispositive of the issue ... is some indication that the
tone [and] manner ... of the now challenged aspects of the pross@rtpriment were not

unfairly prejudicial.” 420 Mass. 375, 380 (1995) (quoting Commonwealth v. Toro, 395 Mass.
354, 360 (1989)

13
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judge’s instructionsured the errodespite the lack of objection. Thus, it is not thse that
“there is a reasonable probability tHait for counsel's unprofessional errors, the result of the

proceeding would have been differett SeeStrickland v. Washington, 466 U.S. 668, 688, 694

(1984). Even assuming counsel’s representation did fall below an objective standard of
reasonableness Petitioner has not tblished that his counsel was constitutionally ineffective
where no prejudice resultédm counsel’s failure to object to the closing argument and, thus,
has not established cause for the procedural default.

2. Fundamental Miscarriage of Justice

Petitioner argues that he is actually innocent and, thusptivée must reach the merits of
his claim that the prosecutiontdosing argument made the trial fundamentally unfair. Pet.’s Am.
Mem. 45-47 [#158]; Pet.’s Reply 12 [#162] federal habeas courtay reach the merits of a
procedurally defaulted claim where the petitioner ‘d@monstrate that failure to consider the

claims will result in a fundamental miscarriage of justiteColeman v. Thompson, 501 U.S.

722, 750 (1991), whiclmeans “the convion of one who is actually innocent.” Murray v.

16 The court notes that, on the merits, the question is whether the prosecution’s closimentom

“so infected the trial with unfairness as to make the resulting conviction d dedige process.”
SeeDarden v. Wainwright477 U.S. 168, 181 (1986) (internal quotations omitted). The inquiry
must be made in the context of the entire proceeding, and not viewing the comments in isolation.
SeeUnited States v. Young, 470 U.S. 1, 1-12 (1985). Where there is no reasonable probability
that the failure tabject to the prosecution’s argument changed the outcome of the trial, it is
unlikely the court would find that the comments, in the context of the entire proceeding, made
the trial fundamentally unfair.

17 The Supreme Court has held thatcourt need natetermine whether counsglperformance
was deficient before examining the prejudice suffered by the defendant as afrésillleged
deficiencies."Strickland v. Washington, 466 U.S. 668, 697 (1984).

18 The First Circuit has held thatife SJCs decision on what is a miscarriage of justice is a
determination made under state law and does not answer the habeas question uabewfeder
of whether there is actual innocenc8itnpson v. Matesanz, 175 F.3d 200, 210 (1st Cir. 1999)
(internal citation omied).
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Carrier, 477 U.S. 478, 496 (1996¢ee als&impson v. Matesanz, 175 F.3d 200, 210 (1st Cir.

1999) (1t is clear that for habeas purposes the federal ‘fundamental miscarriagtcef jus
standard means thpétitioner must establish actual innoceice

The Supreme Court instructs thdt]d be credible, such a claim requires petitioner to
support his allegations of constitutional error with new reliable evidemdether it be
exculpatory scientific evidence, trustworthy eyewitness accounts, or cpitigaical evidence—
that was not presented at trigbchlup v. Delo, 513 U.S. 298, 324 (1995), dedhonstrate that
“it is more likely than not that no reasonable juror would have convicted him in the ligjie of
new evidenceg Id. at 327. “Because such evidence is obviously unavailable in the vast majority
of cases, claims of actual innocence are rarely successdult 324. Indeed,sathe First Circuit

has noted, “[t]his exception is quite narrow and seldom u&hpson v. Matesand 75 F.3d

200, 210 (1st Cir. 1999).

The habeas court must make its determination concerning the petitioner’s innonence “i
light of all the evidence, including that alleged to have béegailly admitted (but with due
regard to any unreliability of it) and evidence tenably claimed to have been wrongly exaiude
to have become available only after the tri&lchlup, 513 U.Sat 328. Petitioner has provided
the affidavit of a blood spatter expert, Norman Reévefichwas the basis dfis first motion
for a new trialan affidavitfrom Dr. Albert HarperDirector of the Henry C. Lee Institute of

Forensic Sciencé filed in support of Petitioner’s third motion for a new trial, amdafidavit

19 The trial judge, in denying Petitioner’s first motion for a new trial, noted that he was “n
persuaded that the Reeves evidence may properly be classified as ‘newly distbuéered
addresse its import nonetheless. S.A. 124. This court doesdee.

20 petitioner ultimately filed three affidavits from Dr. Harper. The first was aediuwith his
second motion for a new trial and addresses the investigatory steps trial codimseltdke,
S.A. 641-643. The second affidavit of Dr. Harper is entitled “Affidavit of Albert Bpkiain
Support of Defendant’s Motion for the Commonwealth to Produce Duplicate Copies of Crime

15
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from investigator Nicholas Cockoros, filed in support of Petitioner's second motioméw a
trial. The court has also reviewed tiestimony ofSergeanf\lben given during voir dire’?

The affidavit of blood spatter expert Norman Reeves’ most exculpatory note ig]tnat “[
shape, size, location and directionality of the bloodstains observed in the officexatadifg
the wooden pallet), and described, are compatible with blood gethenvictim’s arms
consistent with the arms swinging with force. The action of the victim’s armsve $e@h blood
stains is not unlike the actions being described by Defendant Stote of the victim swibging a
while bleeding.” S.A. 119. This comment is followed by three paragraphs detailing the
insufficiency of the police forensic documentation, including that the “photographs do not
accurately depict the relationship of the directionality of the bloodstains t&éhedources of
these bloodstains” such that the “documentation of the evidence in this case prevent the
undersigned from making determinations in such detail as to accurately deternarigithef
the source of the bloodstains,” and that, although “[d]etailed photographs with measwioss d
present and overall photographs of the areas of the blood staining...are the norm for acécene s

as this,” but “[tthe Commonwealth did not use those techniques.” S.A. 120. In the Memorandum

Scene Photo’s [sic] Specificly [sic] Those Showing Blood Splatter in the QfficA. 745-46,

but is included in the portion of the Supplemental Answer identified as “Memorandum oh Law i
Support of Defendant’'s Renewed Amended [Third] Motion for a New Ti&E€ES.A. 3. It

requests additional access to certain evidence. S.A. 745-56. The third affidavsoviigalin
support of Petitioner’s third motion for a new trial and addresses Dr. Harper’s ¢onslbased

on his review of the evidence. S.A. 746-47. The court has reviewed all three and finds only the
third relevant to the question of actual innocence.

21 pefendant’s second mtion for a new trial was also accompanied by affidavits from

Petitioner’s fiancéDenise Arlen, S.A. 616-618, Petitioner's mother, Frances M. Stote, S.A. 619-
624, Petitioner himself, S.A. 625-631, and current counsel Bernard Grossberg, Esq. S.A. 632-
640. To the extent thaffidavits provide any evidence of actual innocence, none of the included
information relevant to an innocence analysis can be reasonably said to havee'lawadable

only after trial.”SeeSchlup v. Delo, 513 U.S. 298, 328 (1995).
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of Decision on Defendant’s Motion for a New Trial, the jadgote: “Reeveésvidence would
add very little to the defense case. The defendant was effectively impeachaidcahtrerning
his testimony that the victim attacked him and that he respdndetilizing selfdefense€’ S.A.
123. This court agreakat testimonythat the victimforcefully swung his arms after being
stabbed would not have added much to the defense.

The third affidavit of Dr. Harpeattests to his opiniotihat having reviewed, among other
documents, the trial transcripts, affidavit of Norman Reeves, and autopsy report oedaim) R
seeS.A. 642, 747, as well as “the physical evidence and photographs entered as evidence in the
trial,” the injuries on Regan’s left hand and andthe “blood stain patterns” found in the office
“are consistet with” Petitioner’s testimony that Regan attacked him with a baseball bat, and that
“had the defendant’s trial attorneys conducted a complete review of the physiesicevand
presented the testimony of an expert, such as Norman Reeves, the jury would have heard
evidence consistent with” Petitioner’s account of events. S.A. 747-48. Having found that the
Reeves evidence would add very little to the defense case, the court finds the sadeg &ue
forensic review by Dr. Harper, and further notes Betitioner has not demonstrated that this
information constitutes evidence unavailable at trial.

The affidavit of investigator Nicholas Cockoros similarly deesy little tosupport

Petitioner’s claim of actual innocené&lt alleges thaRegan “was an associate of the Genovese

22 The court notes that the trial judgeruling on the second motion for a new trial, indicated
that information provided in the Cockoros affidavit as to Attorney Walsh'’s lack of trial
experience was “demonstrably untrue” basethertrial judg’s personal recollection “as a

sitting judge.” S.A. 645He also‘decline[d] to draw the inference which defertseinsel has
asked him] to draw’ from the affidavitjd. at 654, that “the prosecution had a sinister motive for
objecting to the introductioof” evidence of Mr. Regan’s “allegedvolvement with organized
crime,”id. at 652, and “consider[ed] his smear tactics in this regard to be irresporisibde.”

654.
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crime family; however, he was not designatetMade Man”” S.A. 611. As support, the

affidavit refers to a “Massachusetts State Police Application For A Search Warrant...attached

hereto as Exhibit B,” which is not before this court, and indicates that Cockoros “provided [his

investigation notes and the identities of [his] sources to Attorney Bernard Grp&sbleis in-

camera filing of subsidiary factsS.A. 615. There is no indication that notegefded or

sourcesevealed Petitioner has also not identified any reason thanfoemationin the

affidavit, if accurate, was not reasonably available at iateover, it does not speak to

Petitioner’s knowledge of Regan’s associations at thettimevents in question took place.
Finally, the court has reviewed the testimonyefgeanilben at the voir dire and

during the defense’s case in chief and agrees with the SJGhéaditriitations on Albe’s

testimony did not weaken thefdadants casein some significant way Stote | 433 Mass. at 27

n.7 (internal quotation and citation omitted). As that court not&itheh never testified at the

voir dire that the victim was member of organized crime. Indeed, it does not appear from the

transcript of the voir dire that Alben was prepared to say more than that the victitogead c

associations with organized crirhéd. (emphasis in originalf* The observations on which

23 |n analyzing the excluded testimony of Sergeant Alben as to Regan’s criminaf,Histo8JC
highlighted that “the defendant has made no showing that, at the time of the killing, he was
aware of either the arrest or the raid. Thus, these factors could not have subdttrgia
defendant theory that he feared the victsorganized dme connections.SeeStote | 433
Mass. at 27 n.7.

24 During voir dire, Sergeant Alben stated that, based on his observations of Mr. Regan, he
“came to the conclusion that he was associated with organized crime.” S.A. 2539. [{AA%=M]
the court inquired as to Mr. Regan’s “reputation in the law enforcement communitygaie
Alben responded: “Only for his associations, Judge, with persons who were the focus of
investigations. In other words, he was friendly with a number of these people. | thinkhtbat's t
only reputation that | could sayd. at 2552-52.
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Alben basedis conclusion thahe victimhad such associations, and Petitioner’s own basis for
believingthe victimhad friends involved in organized crinvegrepresented to the jurip.

This information, considered collectively and in light of the evidence pexsantrial,
does notead the court teonclude that “it is more likely than not that no reasonable juror would
have found him guilty beyond a reasonable doud&Schlup v. Delo, 513 U.S. 298, 327
(1995). As such, Petitioner has failed to demonstrate a sufficient likelihood of actoe¢nce
to justify the court in reaching the merits of his procedurally defaulted claim.

B. 12 (D): Walsh’s Relationships With the Prosecutor and the ADA

Petitioner argues that his “rightts counsel were violated by actual conflicts of interest
created by counsel’s undisclosed intimate relationship with the trial prosédjisord
compounded by his relationship with another prosecutor [] in the Appellate Division of the
District Attorneys Office while counsel represented him on an initial motion for new trial and
appeal. If the relationship between counsel and the prosecuting assistantatiistriety did not
amount to an actual conflict of interest, it certainly constituted a potential conflicecésh

which prejudiced the petitioner.” Second Amended Petition 4 [#63].

25 On direct examination during the defense’s case in chief, Sergeant Alben deterifmur
occasions on which he personally observed Mr. Regan in the company of men he knew to be
involved with orgaried crime, including Albert Scibellseeid. at 264346. Petitioner later
testified to observing Mr. Regan in the company of Mr. Scibelli, saying “I think they’re very
close friends, yesd. at 2575-76.

26 To the extent that Petitioner attempts to expand the scope of this claim beyond counsel’s
relationships with the prosecutor and the ADA in_his Amended Memorandum in Support of
Amended Petition and Request for Hearing [#158], such expansion is not per§etrdte 13,
supra.

27 The trial prosecutor also represented the Commonwealth on appeal and is refieyrtukt
court simply as “the prosecutor.”
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This court has already found that both of these claims were adjudicated on thermerits |
state court® Mem. & Order Denying Mtn. for Reconsideration 2-3 [#12%such, under the
Antiterrorism and Effective Death Penalty Act (AEDPREtitioner merits relief if the state

court decision was “contrary to, or involved an unreasonable application of, clealiysbstd
Federal law, as determined by the Supreme Court of the United States,’ or sessobhaan
unreasonable determination of the facts in light of the evidence presented in tloe@tate

proceeding.” Brumfield v. Cain, 135 S. Ct. 2269, 2275 (2015) (quaiy.S.C.

882254(d)(1), (2). “A state court desion is contrary to clearly established federal law if it
contradicts the governing law set forth in the Supreme Court's cases or confrontsfacset of
that are materially indistinguishable from a decision of the Supreme Court dutseadifferent

result.”Companonio v. O’'Brien, 672 F.3d 101, 109 (1st Cir. 2012) (internal quotation and

citation omitted) A state court decision involves an “unreasonable application” of established
law where'it correctly identifies the governing legal rule but appliest rule unreasonably to
the facts” in front of it in a manner “so lacking in justification” that it is “beyond angipibisy

for fair-minded disagreement.” White v. Woodall, 134 S. Ct. 1697, 1702, 1706 (2014). The state

court must have made more thafclear error.”ld. at 1702. “The more general the rule, the
more leeway courts have in reaching outcomes inlogsase determinationsHarrington v.

Richter 562 U.S. 86 (2011) (quoting Yarborough v. Alvaragdl U.S. 652, 664 (2004)). A

statecourt decision is “based on an unreasonable determination of the facts” if it istiiadje

28 A\ state court is deemed to have adjudicated a case on the merits without ever citegto or
being aware of the Supreme Court’s jurisprudence on the BsaBarrington v. Richter, 562
U.S. 86, 98 (2011). The First Circuit has held that “a state court may decide a federal
constitutional claim by reference to state court decisions dealing with fedasditational
issues."Hodge v. Mendonsa, 739 F.3d 34, 41 (internal quotation and citation omitted).
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unreasonable in light of the evidence presented in the state-court procektlieg-El v.
Cockrell 537 U.S. 322, 340 (2003).
The Sixth Amendment’s guarantektioe assistance of counsel existet for its own
sake, but because of the effect it has on the ability of the accused to receivaad. favlickens
v. Taylor, 535 U.S. 162, 166 (2002) (quotation and citation omitiéwrefore, “defects in
assistane that have no probable effect upon the trial’'s outcome do not establish a constitutional
violation.” Id. A petitioner alleging a Sixth Amendment violatiganerallymustdemonstrate “a

reasonable probability that, but for counsel’'s unprofessional errors, the result of #edprgc

would have been different.” Strickland v. Washington, 466 U.S. 668, 694. However, pursuant to

Cuyler v. Sullivana petitioner“who shows that a conflict of interest actually affected the

adequacy of his representation neetidenonstrate preglice in order to obtain relief...In order
to demonstrate a violation of his Sixth Amendment righfpetitioner]must establish that an
actual conflict of interesadversely affected his lawysmperformance.” 446 U.S. 335, 349-50
(1980) (internal citation omitted)ln order to show an actual conflict of interest, a [petitioner]
must show that (1) the lawyer could have pursued a plausible alternative defaiesy sir

tactic and (2) the alteative strategy or tactic was inherently in conflict with or not undertaken

due to the attorneg’other interests or loyaltiedJ.S. v. ColonTorres 382 F.3d 76, 88 (2004)

(citing U.S. v. Soldevila-Lopez, 17 F.3d 480, 486 (1994)).

An ineffectiveassistane of counsel claim is a mixed question of law and itickland
466 U.S. at 698such that Petitioner must demonstrate that the state court’s decision was an

unreasonable application déarly established Federal la®eeTeti v. Bender, 507 F.3d 50, 57

(st Cir. 2007) (citingrerry Williams v. Taylor 529 U.S. 362, 40@000) (mixedquestions are

reviewed under § 2254(d)(1)’s “unreasonable application” clause)
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1. Relationship with th&rosecutor

A Single distice of the SJC denied leave for Petitioner to appeal his claiv/tislis
past relationship with the prosecutor, which ended amicably seventeen years befak the t
created either an actual conflict of interest potential conflict by which Patner was
prejudiced S.A. 656-657. Finding that the issue was “new” but not “substantithg Single
Justice wrote:

The motion judge (who was also the trial judge) determined that that prior
relationship did not pose any actual conflict of interesinguthe time that

counsel represented the defendant, and that the defendant had failed to
demonstrate that his counsel’s judgment had been impaired in any way by that
prior relationship. While there are some types of conflicts that are not
ameliorated byhte passage of time, the defendant points to no precedent
suggesting that this kind of relationslgpone that would permanently give rise to
any risk of divided loyalty. The judge’s assessment comports with common
experience and common sense, hamely, that the passage of time and intervening
relationships with other persons would suffice to dissipate whatever feelings
might have remained from a datingrelationship that was amicably terminated that
long ago. And, given the detail in the affidavits before fgmMCommonwealth v.
Croken, 432 Mass. 266, 275-276 [2000]), the judge had an ample basis for
deciding this issue without an evidentiary hearing.

Id. at657.

Petitioner arguethatthe state court misapplied established federal law becaitheut
an ezidentiary hearingit could not have evaluated the true naturé&/afsh’s relationship with
the prosecutorPetitioner also asserts that the finding that Walsh’s relationship with the

prosecutor was “only a ‘dating relationship’ is open to questibarid that, if, instead, was

29 A “single justicés determination that an issue is hméw within the meaning of § 33E is
tantamount to a finding of procedural defatlie classic example of an indepent and
adequate state ground. But...fstermination that the issues are ‘new’ and simply not
‘substantial’ resolves the claims on the merits and does not signal proceduntil"deée v.
Corsini, 777 F.3d 46, 55 (1st Cir. 2015) (internal quotations and citations omitted).

30 See supraote 12.
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“more akin to a commofaw-marriage” 3! the state court applied the wrong standsedause
“upon a showing of an ‘actual or genuine’ conflict of interest...the Sixth Amendment requires
that a defendant only show adverse effdeet.’'s Am. Mem. 28-2$#158] (citing Mickens v
Taylor, 535 U.S. 162, 168 (2002pinally, he argues, in the alternative, that Walsh’s
relationship with the prosecutor created a potential conflict that resultedial ptjudice
where Walsldid not personallynvestigate the crime scereet.’s Am. Mem. 33-43 [#158], did
not consult a forensic expert, id., and did not object to the prosecutor’s closing argument, the
court’s instructions, or the amendment of the indictment to include felony middatr18.

Having reviewed the affidavits 8alsh S.A. 824-25, the prosecutor, &t.821-23 the
ADA, id. at826-27 andinvestigator Nicholas Cockord$jd. at 611-615as well asurrent
counsel’s own affidavit recounting information learned from Walsh during December 2001 and
February 2002 interviews,id. at 632-640, the court does not fitlte Single Justice’solding

that this claim failed to rais substantial isg to be an unreasonable application of federal law

31 Review under § 2254(d) is “limited to the record that was before the state court that
adjudicated the claim on the merit€ullen v. Pinholster, 131 S. Ct. 1388, 1398 (20%&# also
Memorandum and Order Denying Motion for Reconsideration [#127]. To the extent Petitioner
asserts that the state court improperly characterized Walsh'’s relationghipevirosecutor as a
“dating relationship,’seesupra note 12, the court notes that a passage of seventeen years could
reasonably be found to ameliorate the concerns of the relationship even if it had inclnded s
cohabitationSeeMemorandum and Order 6 [#127].

32 Cockoros asserts, without attribution, that Walsh and the prosecutor “lived together for
period of several years,” which contradicts their own affidavits as well adfthavit of current
counsel and is unsubstantiated hearsay. S.A. 614.

33 Current counsel’s account of his interviews with Walsh indicates that Wadshitolthat he
would “on occasion...spen[d] the night” at the prosecutor’'s home. Although this is not
inconsistent with Walsh and the prosecutor’s accounts in their own affidavits sinistea by
the Single Justice, hearsay. S.A. 646.
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“so lacking in justificatio” that it is “beyond any possibility for fair-minded disagreeméfit.”

SeeWhite v. Woodall, 134 S. Ct. 1697, 1702, 1706 (2014).

As to the decision to eschew an evidentiary hearing, the Single Justice correctly points
out that the affidavits from Walshe prosecutor, and the ADA “address the very issues” not

addressed by the affidavits @Gommonwealth v. Croke®32 Mass. 266 (200Qhe case

Petitionercited as precedent. S.A. 648-#&to the existence of an actual conftiodr a

potential conflic® resulting in errors that rosge the level of ineffective assistantiee Single

Justice noted th8uperior Court judge’s observation that Walsh “had no hesitation whatsoever in
lambastindthe prosecutor] for her transgressions at,triggeid. at 651, andhe SJC similarly
remarkedhat “[m]uch of[its] opinion in Stote’s direct appeal is devoted to disposing of Walsh’
charges concerning the trial prosecutor’s conduct of the’ tBate 11 456 Mass. at 223t was

not an unreasonable application of the law for the Single Justice to find that, wiatdskis

34 The court takes note of the Supreme Court’s decisidiliiams v. Pennsylvanial36 S. Ct.
1899 (2016), which Petitioner highlights in Metion for Leave to File Limited Supplemental
Memorandum in Support of Petition 3-5 [#181@] argue that “[tlhe passage of time alone cannot
ameliorate a specific incident of a conflict.”\illiams, the Court held that it was a violation of
due process for a stategh court justice who “had been the district attorney who gave his
official approval to seek the death penalty in the prisoner’'s case” to deny the psisookon

for recusal and participate in the decision to deny relief. The court found that itjtjolvement

of multiple actors and the passage of time do not relieve the former prosecutor of the duty to
withdraw in order to ensure the neutrality of the judicial process in determining thewenses
that his or her own eatrlier, critical decision may have set in motidnat 1907. The
considerations in this case are not analogous.

3% The FirstCircuit has found that, on the issue of actual confiiéhterest Massachusettstate
law is explicitly more favorable to defendants than the federal standard,” sauttiaslwould
“presume the federal law adjudication to be subsumed within the state law athandiGee
Teti v. Bender, 507 F.3d 50, 56 (20@ifternal quotation and citations omitted).

36 An ineffective assistance analysis conducted pursuant to Massachusetistestadents is “a
functional equivalent” to an analysis under federal BeeOuber v. Guarino, 293 F.3d 19, 44
(1st Cir. 2002).
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failings asone of two defense attornegstrialmay have been, they were not the result of
“competing loyaltie$3” SeeTeti v. Bender, 507 F.3d 50, 57 (1st Cir. 2007).

2. Relationship witlthe Assistant District Attorney

Petitioner arguethat Walsh’s relationship with an attorney in the appellate division of
the District Attorney’s office (“the ADA”) during some of the pendency offing$ motion for a
new trial and consolidateappeal created a conflict of interesttthi@mlated his right to counsel,
Pet.'s Am. Mem.1 [#158], and that the SJC’s decisibat ‘there was neither an actual conflict
of interest nor a potential conflict that resulted in material prejudice in’ Stypeeal, Stote Il
456 Mass. at 224s “contrary to clearly established federal law” because, “[r]lather than
following the federal standard concerning an actual or genuine conflict of intereshith no
prejudice need be shown, the Supreme Judicial Court discussed facts that théa@oeotdid
not show prejudice or adverse impact or adverse effe@et.’s Am. Mem. 29 [#158].
Respondent contends thiae* SJCreasonablyoncluded that there was no actual conflict of
interest” Resp.’s Opp’n 23 [#159kee alsad. at29-30, appropriay applied “the
performance/prejudice framework analysis mandate8thgkland” id. at 27,and “reasonably
held that the petitioner failed to establish a potential conflict of interest that resutiedenal
prejudice to Stote’s appeald. at 30.

The SJC reasonably determif&that no actual conflict existedlthough the SJC relied

on state law in finding no actual confli&tote 1| 456 Mass. at 218, the First Circuit has found

3" The court also agrees with the SJC ttih& prudent course of action would have been for
Walsh to disclose that previous relationship and to give Stote the opportunity to consent or not to
consent to the representatibBtote 11456 Massat222 n.14.

38 Where a state court has adjudicated the question of whether an actual coifttest

existed on the merits, the appropriate standard of review is whether that dewesocohtrary

to, or involved an unreasonable application of, clearly established Fedefbémieti v.

Bender 507 F.3d 50, 56 (2007) (noting that, where the district court determined that¢he stat
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thatwhere, as heréstate law is explicitly more favorable to defendants than the federal
standard, we will presume the federal law adjudication to be subsumed withirtelawsta
adjudication.” Teti v. Bender, 507 F.3d 50, 56 (200iternal quotation and citations omitjed
Petitioner has not proposed dipjausible alternative defense strategy or taadic’appeal that
“was inherently in conflict with or not undertaken due to” Walshklationship with the ADA.

SeeU.S. v. ColonTorres 382 F.3d 76, 88 (2004) (citing.S.v. Soldevila-Lopez, 17 F.3d 480,

486 (1994)).

Where Walsh'’s relationship with the ADA created only a potential conflict afeistte
Stricklandprovides the appropriatederalstandard by which to determine whettieatpotential
conflict resulted in costitutionally ineffective assistance. The First Circuit has held that an

analysis conducted, like the analysisitote Il pursuant to Commonwealth Saferian 366

Mass. 89 (1974)s “a functional equivalentto an analysis undé&trickland Ouber v. Guarino,

293 F.3d 19, 44 (1st Cir. 200BecausdPetitioner has identified no Supreme Court decision
with materially indistinguishable facts in which the Court reaches a differeutt tiesn did the
SJC inStote 1| the SJC’s ruling was nétontraryto” clearly established federal lagee28

U.S.C. 2554(d)(R see als@cCompanonio v. O'Brien, 672 F.3d 101, 109 (1st Cir. 2012).

It is similarly not the case that ti&JC “correctly identifie[d] the governing legal rule but
applie[d] that rule unreasonigtio the facts” in a manner “so lacking in justification” that it is

“beyond any possibility for fair-minded disagreeme®eeWhite v. Woodall, 134 S. Ct. 1697,

1702, 1706 (2014)'he SJCGxplained

Stote argues on appeal that, because of Watshatonship with the
ADA, Walsh failed to argue that he was burdened by a conflict of intararsal
arising from his previous intimate relationship with the trial prosecutor, depriving

court had not adjudicated a conflictioterest claim on the merits, it reviewedl&novo
“instead of applying 8 2254(d)(1)'s highly deferential starigard
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Stote of the effective assistance of appellate counsel. We disaigstehE judge
found that the intimate relationship between Walsh and the trial prosecutor had
ended seventeen years before Ssotigal and gave rise to no actual conflict of
interest...

Stote also argues that Walsh, as his trial counsel, deprived leiffective
assistance due to various failures and omissions at trial, such as failing to
investigate and develop certain evidence that would have supported Stote’
defense. Accordingly, to obtain relief on this basis, Stote would have to show not
only that he asserted failures at trial constituted ineffective assistance of counsel
(that is, that if these asserted fadsihad been raised in Statdirect appeal, the
conviction would have been reversed), but also that the relationship with the ADA
was what pevented Walsh from raising &u claims in the direct appeal.

Whatever the merits of the former element, Stote cannot establish the latter. Stote
offers no reason to believe that, but for the relationship, Walsh would have raised
these issues and therelmcased himself of ineffective assistance. Put another
way, supposing that Walsh had not been involved in a relationship with the ADA
or anyone else in the district attorney's office and that he was therefore under no
potential conflict of interest, he nonetheless would not have argued in the direct
appeal that he deprived Stote of effective assistance at trial. In these
circumstances, the relationship did not affect the arguments raised irs Stote’
direct appeal. Stote has not shown that any potential cbofiinterest arising

from his attorneys relationship with the ADA resulted in any material prejudice

to him.

Stote 1] 456 Mass. at 22224 (internal citations omittedg¢mphasis in original)lhis analysiss
sound. As such, the SJC did not unreasonably apply established federal law in findimgyéhat
was no “potential conflict that resulted in material prejudice in S&appeal.” Segl. at 224.

V.  Conclusion

Accordingly, PetitionersRe-filed Amended Petition Under 28 U.S.C. 8§ 2254\t of

Habeas Corpus by a Person in State Custody js&HNIED.

IT 1S SO ORDERED.

Date:October 13, 2020 /s/Indira Talwani
United States District Judge
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