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l. INTRODUCTION

Amgen should be precluded from calling Jeffrey Browne, an Amgen employee, as a trial

witness for the following reasons:

e Amgen deliberately failed to produce Browne for deposition despite repeated
requests, and a subpoena, from Roche for his testimony. Because of its blatant
disregard of its discovery obligations -- and contempt of a duly-issued subpoena --
Amgen should be barred from presenting Browne as a trial witness.

e As this Court had made abundantly clear, a party’s failure to provide requested
discovery precludes it from presenting evidence concerning the withheld discovery.
That rule should apply with particular force here, where Amgen has flouted not only a
notice of deposition, but a duly-issued subpoena seeking the deposition of Browne.

1. ARGUMENT

A. Amgen Failed to Produce Browne for Deposition In
Response to Both a Valid Notice and a Supboena

On March 16, 2007, well prior to the close of discovery in this case, Roche noticed the
deposition of Jeffrey Browne, an Amgen employee for April 2, 2007. (Mayell Decl., Ex. A). On
March 23, 2007 Amgen’s counsel told Roche that they were attempting to contact Browne to
confirm that Amgen would represent him at the deposition. (Mayell Decl., Ex. B). By March
27, 2007, Amgen confirmed to Roche that it represented Browne, but said that it was unable to
provide Roche with a date for his deposition. (Mayell Decl., Ex. C). On March 28, 2007, Roche
wrote Amgen’s counsel confirming that Roche “definitely want[s] Browne” for deposition and
requesting that Amgen “secure” a date for that deposition. (Id.).

Amgen, however, stonewalled, refusing to fulfill its obligation to provide Roche a date
for the deposition of Browne. To protect its position, on March 30, 2007, Roche was forced to
serve a subpoena issued by the U.S. District Court for the Central District of California on
Browne, who resides in Camarillo, California, for his deposition on April 2, 2007. (Mayell

Decl., Ex. D). Following service of the subpoena, Amgen’s counsel confirmed to Roche that
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Amgen “will be representing him [Browne],” but unilaterally stated that Browne would not
appear for deposition on the date set forth in the subpoena. (Mayell Decl., Ex. E). In response,
Roche told Amgen that despite Browne’s failure to appear, the subpoena would continue in force
and that Roche expected Amgen to secure a date for that deposition. (Id.). Despite having been
told that Roche “definitely” wanted Browne’s deposition, and in violation of the subpoena,
Amgen failed to provide any other date to Roche for the deposition.

B. Having Contemptuously Disregarded The Deposition Notice and Subpoena,
Amgen Should Not Be Permitted To Call Browne At Trial

Amgen unequivocally has represented Browne regarding Roche’s efforts to obtain his
deposition testimony. And in the course of that representation, Amgen has never offered Mr.
Browne to Roche for a deposition, in violation of a duly-issued subpoena for that testimony
issued prior to the close of discovery. As such, there can be no doubt that Amgen violated the
deposition subpoena served on Browne. Amgen’s obstruction and denial of this discovery
prejudices Roche as it has been deprived of its right to learn what Browne knows about the
matters at issue in this case. Amgen now proposes to call this witness to testify at the trial of this
action.

This Court’s rulings have made clear that the consequence for such conduct must be the
preclusion of evidence. In ruling on issues regarding discovery, the Court stated that “no party
may introduce in evidence any document called for in discovery and not produced.” (Electronic
Order, Jan. 22, 2007). Later, the Court ruled that “No Witness May Rely on Evidence Withheld
from Discovery.” (Electronic Order, May 16, 2007). Amgen has withheld the deposition of Mr.
Browne that was not only properly noticed, but also the subject of a court-issued subpoena.

It has long been held that sanctions — including exclusion of evidence — are appropriate

for failure to appear at a deposition. Smith v. Kmart Corp., 177 F.3d 19, 28 (1st Cir. 1999) (“it is
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proper for a trial court to sanction a party for its failure to appear for deposition”); Guex V.
Allmerica Financial Life Insurance and Annuity Co., 146 F.3d 40, (1st Cir. 1998) (affirming
dismissal of complaint as appropriate sanction against party who failed to attend its deposition);
Western Reserve Oil & Gas Co., Ltd. v. Key QOil. Inc., 626 F. Supp. 948, 949 (S.D.W.Va. 1986)
(citing cases). In Western Reserve, using language equally applicable to Amgen’s conduct, the
court precluded trial testimony where a party failed to offer its employee for deposition, stating
“exclusion of testimony is particularly appropriate where the wrong pertains to a failure to allow
a deposition to take place.” Thus, where — as here — the party “willfully refused to allow a key
witness to be deposed,” the court ruled that “the harm created by such obstinance can best be
remedied by an exclusion of the undiscovered witness.” Id. at 949-50. The court should
similarly exercise its discretion here to preclude Amgen from calling Browne -- an undiscovered
witness -- given Amgen’s equally contumacious obstinance.
I1l.  CONCLUSION

For the foregoing reasons, Defendants request that this Court preclude Amgen from

calling Jeffrey Browne as a trial witness in this case.
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