Amgen Inc. v. F. Hoffmann-LaRoche LTD et al Doc. 266 Att. 8
Case 1:05-cv-12237-WGY  Document 266-9  Filed 01/26/2007 Page 1 of 17

EXHIBIT 8

Dockets.Justia.com


http://dockets.justia.com/docket/court-madce/case_no-1:2005cv12237/case_id-100734/
http://docs.justia.com/cases/federal/district-courts/massachusetts/madce/1:2005cv12237/100734/266/8.html
http://dockets.justia.com/

Case 1:05-cv-12237-WGY  Document 266-9  Filed 01/26/2007 Page 2 of 17

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

AMGEN INC,
Plaintiff,

V. Civil Action No.: 05-12237 WGY

F. HOFFMANN-LA ROCHE

LTD., a Swiss Company, ROCHE
DIAGNOSTICS GmbH, a German
Company and HOFFMANN LA ROCHE
INC., a New Jersey Corporation,

Defendants.

AMGEN INC.’S OBJECTIONS AND RESPONSES TO
DEFENDANTS’ FIRST SET OF REQUESTS FOR THE
PRODUCTION OF DOCUMENTS AND THINGS (NOS. 1-123)

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Plaintiff/Counterdefendant
Amgen Inc. (“Amgen”) hereby responds to “Defendants’ First Set of Requests for the Production

of Documents and Things to Amgen, Inc. (Nos. 1-123).”
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Subject to and without waiver of these Specific Objections and General Objections set
forth above which are incorporated herein by reference, Amgen responds as follows: Amgen has

produced and will produce relevant, responsive, non-privileged documents.

REQUEST FOR PRODUCTION NO. 41:

All Documents and Electronic Data Concerning Amgen, Inc., v. Thomas Scully and
Tommy Thompson, Civ. A. No. 1:02CV02259, D.D.C,, Including all draft and final versions of
pleadings, all docketed documents and official correspondence and drafts of such documents; all
memoranda of law and drafts of memoranda; Including also transcripts from depositions and
interviews, interrogatories, responses and objections to interrogatories, document requests,
responses and objections to document requests, requests for answers and responses and
objections to answers; expert reports; subpoenas; all Documents and other Things relied upon as
demonstrative exhibits or evidence at trial; all external references relied upon; and any other
Document, Electronic Data, or Communication related to this action as well as any other
Document, Electronic Data, or Communication related to any subsequent appeals or
adjudications arising from the aforementioned civil action.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: Because the above-identified action does not relate to any claim
regarding enforcement of the patents-in-suit, this Request is irrelevant, overly broad, unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible evidence.
Amgen further objects to this Request to the extent that the disclosure of documents responsive
to this request would cause Amgen to violate a protective order entered into by a court in another
judicial proceeding and to which Amgen is still bound. Amgen does not understand how the
referenced action is relevant to any claim or defense in this action; but, Amgen is willing to
negotiate with Defendants to the extent Defendants believe otherwise in an effort to identify

what, if any, subset of documents is relevant to this action.

REQUEST FOR PRODUCTION NO. 42:

All Documents and Electronic Data Concerning the arbitration before the America
Arbitration Association, No. 51 13300242 97, between Ortho-Biotech, Inc. and Ortho-McNeil
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Pharmaceutical Corp. as claimants and Amgen and Kirin-Amgen, Inc. as respondents, Including
all draft and final versions of forms submitted to the arbitrators, all docketed documents and
official correspondence and drafts of such documents; all memoranda of law and drafts of
memoranda; Including also transcripts from depositions and interviews, all discovery Including
interrogatories, responses and objections to interrogatories, document requests, responses and
objections to document requests, requests for answers and responses and objections to answers;
expert reports; subpoenas; all Documents and other Things relied upon as demonstrative exhibits
or evidence in the arbitration; all external references relied upon; and any other Document,
Electronic Data, or Communication related to this action as well as any other Document,
Electronic Data, or Communication related to any subsequent appeals or adjudications arising
from the aforementioned arbitration.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: Because the above-identified arbitration does not relate to any claim
regarding enforcement of the patents-in-suit, this Request is irrelevant, overly broad, unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible evidence.
Amgen further objects to this Request to the extent that the disclosure of documents responsive
to this request would cause Amgen to violate a protective order entered into by an arbitrator or
tribunal (the American Arbitration Association) in another judicial proceeding and to which
Amgen is still bound. Amgen does not understand how the referenced arbitration concerning the
interpretation of contracts is relevant to any claim or defense in this action; but, Amgen is willing
to negotiate with Defendants to the extent Defendants believe otherwise in an effort to identify

what, if any, subset of documents is relevant to this action.

REQUEST FOR PRODUCTION NO. 43:

All Documents and Electronic Data Concerning Ortho Biotech Products, L.P. v. Amgen,
Inc.,, Civ. A. No. 3:05-cv-04850-SRC-JJH, D.N.J,, Including all draft and final versions of
pleadings, all docketed documents and official correspondence and drafts of such documents; all
memoranda of law and drafts of memoranda; Including also transcripts from depositions and
interviews, interrogatories, responses and objections to interrogatories, document requests,
responses and objections to document requests, requests for answers and responses and
objections to answers; expert reports; subpoenas; all Documents and other Things relied upon as
demonstrative exhibits or evidence at trial; all external references relied upon; and any other
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Document, Electronic Data, or Communication related to this action as well as any other
Document, Electronic Data, or Communication related to any subsequent appeals or
adjudications arising from the aforementioned civil action.

RESPONSE:

In addition to the foregoipg General Objections, Amgen makes the following Specific
Objections to this request: Because the above-identified action does not relate to any claim
regarding enforcement of the patents-in-suit, this Request is irrelevant, overly broad, unduly
burdensome, and not reasonably calculated to lead to the discovery of adnﬁssible evidence.
Amgen further objects to this Request to the extent that the disclosure of documents responsive
to this request would cause Amgen to violate a protective order entered into by a court in another
judicial proceeding and to which Amgen is still bound. Amgen does not understand how the
referenced action is relevant to any claim or defense in this action; but, Amgen is willing to
negotiate with Defendants to the extent Defendants believe otherwise in an effort to identify

what, if any, subset of documents is relevant to this action.

REQUEST FOR PRODUCTION NO. 44:

All Documents and Electronic Data Concerning proceedings Concerning recombinant
human erythropoietin in the United Kingdom Including Kirin-Amgen, Inc. v. Hoechst Marion
Roussel Ltd, EWCA Civ 1096 (2002), Kirin-Amgen, Inc. v. Hoechst Marion Roussel Ltd, IP &
T 694 Civ 1096 (2003), and Kirin-Amgen, Inc. v. Hoechst Marion Roussel Ltd, UKHL 46
(2004), Including all draft and final versions of pleadings, all docketed documents and official
correspondence and drafts of such documents; all memoranda of law and drafts of memoranda;
Including also transcripts from depositions and interviews, interrogatories, responses and
objections to interrogatories, document requests, responses and objections to document requests,
requests for answers and responses and objections to answers; expert reports; subpoenas; all
Documents and other Things relied upon as demonstrative exhibits or evidence at trial; all
external references relied upon; and any other Document, Electronic Data, or Communication
related to this action as well as any other Document, Electronic Data, or Communication related
to any subsequent appeals or adjudications arising from the aforementioned civil action.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific

Objections to this request: Amgen objects to this Request to the extent that the disclosure of
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REQUEST FOR PRODUCTION NO. 61:

All Documents and Electronic Data Concerning Amgen’s share of total sales in the
United States of Erythropoietin Stimulating Agents (“ESAs”) for the treatment of patients having
End Stage Renal Disease who are receiving dialysis treatment (“ESRD”).

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: To the extent that this Request seeks production of “all” documents
and electronic data concerning Amgen’s share of total sales of ESAs, unbounded in time, it is
overly broad and unduly burdensome. To the extent that this Request seeks production of
documents and electronic data concerning Amgen’s share of total sales of ESAs other than
epoetin alfa, it is irrelevant, overly broad, unduly burdensome, and not reasonably calculated to

lead to the discovery of admissible evidence.

Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen
will produce documents sufficient to show Amgen’s share of total sales of Epogen® in the

United States for the treatment of chronic renal failure from January 1, 2005, to the present.

REQUEST FOR PRODUCTION NO. 62:

All Documents and Electronic Data Concerning Amgen’s share of the total sales in the
United States of ESAs for the treatment of patients having Chronic Kidney Disease who are not
receiving dialysis treatment (“CKD”).
RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: To the extent that this Request seeks production of “all” documents
and electronic data concerning Amgen’s share of total sales of ESAs, unbounded in time, it is

overly broad and unduly burdensome.
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Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen
will produce documents sufficient to show Ortho’s share of total sales of Procrit® in the United
States for the treatment of Chronic Kidney Disease patients not on dialysis from J anuar§ 1, 2005,
to the present to the extent those documents are not subject to any contractual obligation of

confidentiality that would otherwise prohibit its disclosure.

REQUEST FOR PRODUCTION NO. 63:

All Documents and Electronic Data Concerning the structure or parameters of the
markets and submarkets for any ESA products sold in the United States Including Documents or
Electronic Data Concerning actual or potential substitutes for ESAs in the treatment of ESRD or
CKD and/or potential customers and patients in such markets or submarkets.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: Amgen objects to this Request as overly broad and unduly
burdensome as this request is not bounded in time and calls for the production of all documents

in Amgen’s possession.

Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen
will produce relevant, responsive, non-privileged documents sufficient to show the “the structure
or parameters of the markets and submarkets” for recombinant human erythropoietin dating back

fo January 1, 2005.

REQUEST FOR PRODUCTION NO. 64:

All Documents and Electronic Data Concerning the entry or potential entry of any ESA
products into the markets and/or submarkets for any ESA products, Including Documents or
Electronic Data discussing or reflecting costs of or barriers to entry, such as, for example, FDA
approval and business relationships with potential or existing customers.
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RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: To the extent that this Request seeks production of documents and
electronic data concerning information unrelated to activities in the United States, it is overly
broad, vague and ambiguous, unduly burdensome, and not reasonably calculated to lead to the
discovery of admissible evidence. Amgen further objects to this Request as being overly broad
and unduly burdensome because it is not bounded in time and calls for the production of all

documents'in Amgen’s possession.

Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen

will produce relevant, responsive, non-privileged documents.

REQUEST FOR PRODUCTION NO. 65:

All business plans, marketing plans, sales or market projections, market analyses, market
share projections, pricing plans, pricing analyses, sales plans or projections for the sale or license
of Aranesp® and/or Epogen® for treatment of patients with ESRD.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: To the extent that this Request seeks production of documents and
electronic data concerning information unrelated to activities in the United States, it is overly
broad, vague and ambiguous, unduly burdensome, and not reasonably calculated to lead to the

discovery of admissible evidence. ]

Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen

will produce relevant, responsive, non-privileged documents regarding 2007 and thereafter.
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REQUEST FOR PRODUCTION NO. 66:

All business plans, marketing plans, sales or market projections, market analyses, market
share projections, pricing plans, pricing analyses, sales plans or projections for the sale or license
of Aranesp® and/or Epogen® for treatment of patients with CKD.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: To the extent that this Request seeks production of documents and
electronic data concerning information unrelated to activities in the United States, it is overly
broad, vague and ambiguous, unduly burdensome, and not reasonably calculated to lead to the

discovery of admissible evidence.

Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen

will produce relevant, responsive, non-privileged documents regarding 2007 and thereafier.

REQUEST FOR PRODUCTION NO. 67:

Unredacted copies of all documents identified on the “Index to Exhibits” to Amgen’s
SEC Form 10Q for the quarter ended December 31, 1985, including the “Technology and
License Agreement dated September 30, 1985, between Kirin-Amgen, Inc. and Ortho
Pharmaceutical Corporation,” the “Product License Agreement dated September 30, 1985,
between Kirin-Amgen, Inc. and Ortho Pharmaceutical Corporation,” Amendment No. 1 dated
March 19, 1985, to Shareholders’ Agreement of Kirin-Amgen, Inc. dated May 11, 1984,”
Amendment No. 2 dated July 29, 1985, to Shareholders’ Agreement of Kirin-Amgen, Inc. dated
May 11, 1984,” Amendment No. 3 dated December 19, 1985, to Shareholders’ Agreement of
Kirin-Amgen, Inc. dated May 11, 1984,” and the Agreement dated May 10, 1985 between
Amgen and Arbor Acres Farm, Inc., including unredacted copies of any Exhibits to these
Agreements.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: To the extent that this Request seeks production of documents and

electronic data regarding products other than erythropoietin, it is overly broad, and not
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evidence. Amgen further objects to this request to the extent that it seeks production of

documents and electronic data subject to an agreement of confidentiality with a third party.

Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen has

produced and will produce relevant, responsive, non-privileged documents.

REQUEST FOR PRODUCTION NO. 69:

All business plans, marketing plans, sales or market projections, market analyses, market
share projections, pricing plans, pricing analyses, sales plans or projections for the sale or license
of any ESA designed, developed, produced, manufactured, marketed or licensed by Amgen or
any third party.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: To the extent that this Request seeks production of documents and
electronic data concerning information unrelated to activities in the United States, it is oveﬂy
broad, vague and ambiguous, unduly burdensome, and not reasonably calculated to lead to the
discovery of admissible evidence. To the extent that this Request seeks production of documents
and electronic data concerning information without limitation to any field of customers, it is

overly broad, and not reasonably calculated to lead to the discovery of admissible evidence.

Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen

will produce relevant, responsive, non-privileged documents regarding 2007 and thereafter.

REQUEST FOR PRODUCTION NO. 70:

Documents concerning prices reported by Amgen to government entities, Including the
average sale price, best price, average wholesale price and average acquisition cost for Epogen®,
Aranesp®, Neulasta® and Neupogen® between 1985 and the present.
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RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: Amgen objects to this request as overly broad, unduly burdensome,
and not reasonably calculated to lead to the discovery of admissible evidence to the extent that it
seeks production of documents unrelated to activities in the United States, and includes products

not relevant to any claim or defense.

Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen
will produce relevant, responsive, non-privileged documents sufficient to show prices that
Amgen reported to government entities for Epogen® and Aranesp® dating back to January 1,

2005.

REQUEST FOR PRODUCTION NO. 71:

Documents concerning the costs associated with Amgen’s Epogen® and Aranesp®
products between 1985 and the present, Including manufacturing costs, marketing costs, material
costs, sales costs, general overhead, administrative costs, packaging costs, legal costs, research
costs and rebates.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: To the extent that this Request seeks production of documents
concerning information unrelated to activities in the United States, it is overly broad, vague and
ambiguous, unduly burdensome, and not reasonably calculated to lead to the discovery of

admissible evidence.

Subject to and without waiver of these Specific Objections and General Objections set

forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen
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will produce relevant, responsive, non-privileged documents sufficient to show costs dating back

to January 1, 2005.

REQUEST FOR PRODUCTION NO. 72:

Documents concerning Amgen’s sales of Epogen® and Aranesp® between 1995 and the
present, Including the number of units sold for each product and unit size and total sales in U.S.
dollars, and sales by Health Care Providers.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: To the extent that this Request seeks productioﬁ of documents
concerning information unrelated to activities in the United States, it is overly broad, vague and
ambiguous, unduly burdensome, and not reasonably calculated to lead to the discovery of

admissible evidence.

Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen
will produce relevant, responsive, non-privileged documents sufficient to show Amgen’s sales

dating back to January 1, 2005.

REQUEST FOR PRODUCTION NO. 73:

Documents concerning the price of Epogen® and Aranesp® between 1985 and the
present.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: To the extent that this Request seeks production of documents
concerning information unrelated to activities in the United States, it is overly broad, vague and
ambiguous, unduly burdensome, and not reasonably calculated to lead to the discovery of

admissible evidence.
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Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen

will produce relevant, responsive, non-privileged documents sufficient to show price.

REQUEST FOR PRODUCTION NO. 74:

Documents concerning any profits and/or losses by Amgen for the sale of Epogen® and
Aranesp® between 1989 and the present.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: To the extent that this Request seeks production of documents
concerning information unrelated to activities in the United States, it is overly broad, vague and
ambiguous, unduly burdensome, and not reasonably calculated to lead to the discovery of

admissible evidence.

Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen
will produce relevant, responsive, non-privileged documents sufficient to show any profits

and/or losses by Amgen for sales dating back to January 1, 2005.

REQUEST FOR PRODUCTION NO. 75:

Documents referring or relating to any alleged, supposed, or actual reasonably [sic,
reasonable] royalty for the alleged use made of the invention (as this phrase is used in 35 U.S.C.
§ 284, paragraph 1) of each patent-in-suit by or for defendant.

RESPONSE:

Subject to and without waiver of the General Objections set forth above, which are
incorporated herein by reference, Amgen responds as follows: Amgen has produced and will

produce relevant, responsive, non-privileged documents to the extent any exist.
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RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: Amgen objects to this Request as being unduly burdensome and not

reasonably calculated to lead to the discovery of admissible evidence.

REQUEST FOR PRODUCTION NO. 114:

All Documents and Electronic Data Concerning contracts, agreements, negotiations or
discussions between Amgen and any third party, Including any Health Care Provider, concerning
the purchase, manufacture, source or supply of any ESA product, Including requirements
contracts, exclusive dealing arrangements, discounts, bundled discounts across product lines,
rebates and/or pricing.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: Amgen objects to this Request because, to the extent that it seeks, for
example, production of “All Documents and Electronic Data Concerning contracts, agreements,
negotiations or discussions between Amgen and any third party ... concerning the purchase,
manufacture, source or supply of any ESA,” it encompasses every cdntract, agreement,
negotiation or discussion Amgen has ever had with a third party relating to the purchase,
manufacture, source or supply of Epogen® and Aranesp®. It is thus extraordinarily over broad
(e.g., Amgen enters into tens of thousands of agreements with third parties every year regarding
Epogen® and Aranesp®), unduly burdensome, and not reasonably calculated to leéd to the
discovery of admissible evidence. Moreover, Amgen is prohibited from disclosing information
concerning those agreements to third parties by the terms of those agreements. Amgen further
objects to this Request as being overly broad and unduly burdensome because it is not bounded
in time. Amgen is willing to negotiate with Defendants regarding narrowing this Request to a

reasonable scope of documents relevant to a claim or defense in this action.
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REQUEST FOR PRODUCTION NO. 115:

All Documents and Electronic Data Concerning communications with Health Care
Providers regarding CERA.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: Amgen objects to this réquest to the extent that it seeks production of
documents and electronic data concerning information unrelated to activities in the United States
and concerning non-Amgen communications as being overly broad, vague and ambiguous,
unduly burdensome, and not reasonably calculated to lead to the discovery of admissible

evidence.

Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen has
produced and will produce relevant, responsive, non-privileged documents to the extent that any

exist.

REQUEST FOR PRODUCTION NO. 116:

All Documents and Electronic Data Concerning the effect of government or private
insurance reimbursement of Health Care Providers for the use of ESAs on the prices, sales or
market shares of Aranesp®, Epogen®, Procrit® and/or other products of any actual or potential
competitors.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific

Objections to this request: To the extent that this Request seeks production of documents
concerning information unrelated to activities in the United States, and unbounded it time, it is |

|
overly broad, vague and ambiguous, unduly burdensome, and not reasonably calculated to lead

to the discovery of admissible evidence. To the extent that this Request seeks production of
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documents and electronic data concerning information without limitation to any field of
customers, it is overly broad and calls for the production of documents not reasonably calculated

to lead to the discovery of admissible evidence.

Subject to and without waiver of these Specific Objections and General Objections set
forth above, which are incorporated herein by reference, Amgen responds as follows: Aingen

will produce relevant, responsive, non-privileged documents dating back to January 1, 2005.

REQUEST FOR PRODUCTION NO. 117:

All Documents and Electronic Data Concerning communications with Health Care
Providers regarding clinical trials involving patients with anemia, Including clinical trials
conducted by Amgen, Roche or any other Amgen competitor.

RESPONSE:

In addition to the foregoing General Objections, Amgen makes the following Specific
Objections to this request: To the extent that this Request seeks production of documents and
ele¢tronic data concerning information not directed to activities in the United States, unbounded
in time, and concerning products other than the accused product, it is overly broad, vague and
ambiguous, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence. To the extent that this Request seeks production of documents and
electronic data concerning information without limitation to any field of customers, it is overly
broad, and not reasonably calculated to lead to the discovery of admissible evidence. Amgen
also objects to this request to the extent that it seeks production of documents and electronic data
subject to an agreement of confidentiality with the “Health Care Provider” regarding Amgen’s

clinical trials.

Subject to and without waiver of these Specific Objections and General Objections set

forth above, which are incorporated herein by reference, Amgen responds as follows: Amgen has
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RESPONSE:

Subject to the General Objections set forth above, which are incorporated herein by

reference, Amgen responds as follows: Amgen will produce relevant, responsive, non-privileged

documents.

Dated: December 4, 2006

Of Counsel:

Stuart L. Watt

Wendy A. Whiteford
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