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1 IN THE HIGH CCURT OF JUSTICE BC 1988 Nox. 02916/02917

CBANCERY DIVISION HC 1899 No. 03241
2 PATENTS COURT
3
Royal Courts of Justice
4 Tuesday, Sth February 2002
5
Before:
[
MR. JUSTICE NEUBERGER
7
L | 5,
g
HOECHST MARION ROUSSEL
9 Claimants/Petitioners
10 v.
11 : EIRTN-AMGEN INC. & OTHERS
. Defendants/Patentees
12
13
14 ! (Computer-aided transcript of the Stenograph Notes of
Marten Walsh Cherer Limited, Midway House
15 27/29 Cursitor Street, London EC4A ILT
Telephone Number 0207 405 5010. Fax Number 0207 405 5026}
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i9 MR, ANTONY WATSON QC and MR. ANDREW WAUGH QC and
MR, TOM RINCHLIFFE {(instructed by Messrs.
20 Taylor Joynson Garrett} appeared on behalf of Kirxin-Amgen.
21 MR. DAVID FITCHIN QC and MR. RICHARD MEADE and MISS LINDSAY LANE
{instructed by Messrs. Bird & Bird) appeared on behalf of the
22 TKY parties.
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i BORUN « KITCHIN 1 BORUN - XIiTCRHIN
2 A Ausilizry request 1T waz formalated and it was accepted. 2 A Aswellasthe genoralined statement. 2020 hindeight ity
3 Q. Wha formeiated {t? Again, ¥ do nof want you (o walve 3 me that in 1984 | should bave goac 1o Lin or somebody ard
4 privilege, save In so far a5 you are entively happy to do xo. 4 sy, “Well, we ue going 1n sxy there wre differences in
S A Thatis pood, beeause [ do not recall who formulated it H cviry carbohydrate compasition, We have ot these
& Q. Proumably yon would have been Invoived? & preliminary tests. Give me some mor £ @n pot them dawa
T A, Presurmably [ would fetve been involved. T -linkages, tewmanteanary soructae and the ke, They wilt
& Q. Yousaylnparagrph 27 of your st 1 that the sed E probably be tupportable.™ If Fhad done thal, we would have
9 were not shiclding. What does that mean? 9 hadtctoantmnery sructun 10 pet it the chaim instead of
10 A, There was sn implication in one of tha papers you filed that 10 SDS Wewould have hud tinkage differences which even
It thoinscrtion of SDS-PAGE a3 a Emitation was done purpasely I Dr. Cusenting {GF's expert ghyoobiobogin said werz entirely
12 withool the kmawlodge or consent,  the extens that they 12 different betweesnt homan and CHO celfs. I that is the bed
11 could fmve consenied, of Dr. Egrie, for exampla, and the ooly B3 peastice [am scoussble of, Taccent that toe,
[4  point| am making there is that whils they were to my 14 <. Soie precrce thex yor wauld bave had x claim which was
13 reoollection involved in the formabstion of these 15 st of 15 ceally to CHO codls; bs that right?
16 wuxiliry sets of claims, there was noduing fhat kept them 16 A. No. We would have hed & etrim st addrezeed the difference;
17 frombaving x copy, asd in fuct they probably ¢id bave s comy 17 for example, some of theic differences were with bovine and
8 when they were haeded up, 18 hamster kidney eelly
77119 Q. The next day? 9 Q. Tusderstand, Tihe polol yos kave just made would have been =
20 A {¥now Mr, Brown is very clear oa this, I will defer tohis 0 distinction between human cellt on the one hand and CHO or
2 recolisetion. Mine s cortainly pot inconsistent. [ know 21 COS eells oa the other; s that Aght?
3 theboard godthem the next day. Tt mEght have been the case 22 A Hiwould have been betweon wrinary EPO and necombinant R0 of
23 that they were dost figh there in the luge appeal room and 23 whalrver sirike a3 Jong 2% yeu gt A glycoprotein coming out
4 distributed 10 Gther partics avemight, but I think it s 24 Q. That would kave raised, »o donbt, its own Interestiny
25 more likely than that Mr. Brown's recolloction is comect 25 questioas of Infring: +
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2 ihatthe board, as well as the cther partics, got thoscon 2 A lumrta o to onderrtand your gutstion.
3 themoming of the third day. That would make mose sense in 3 Q. Iwlitbeave it Atany rate, there b mo basls bn terma of
4 e of geitieg copics made and things ke ot § douix A tezrud description of any such distactios [e the patent, is
5 that chere were the facilities to do 15 difTeren] things end 3 therer
6 nake x couple of scis for exch opposing prty xnd have some & MR JUSTICE NEUBERGER: Once you hrve taken out fines 16 onwards,
7 For oureedves. T MR KITCHIN: Yo The boand had fndicausd v
5 Q. Lookingatbundle AL, ub 2, page 148, you knew, dld you not, t A, There are n0 experiments 1o desorie, §will give pos that,
— 9 that the paseags fram Hac 17 1o 16 was wrong snd could pat % ‘There pre no experisnents 1o describe.
’ ¢ berelizd upon? ¢ 12 Q. The boanrd had badicated that eelyfog npox avevege
11 A 17026 Someof it was wreng. Il carhabydeaix compasition 13 3 whele waz nol sexeptable. Ws
12 Q. And yeu knew you could ped rely upon thal pastape. 12 Nave looked sl alltaose gencral dlstfactiong sonphi be
13 A Welnew we could sot rely oa it I you are referring to the i3 draws by Dr, Cammisgr, brve we not?
4 arbolydrute data. We knew we could ot rely on the hexose 14 A Tamitrying to remember whither or Ao there was a reference
15 walue o establish a differenre batante there was 1 question IS toadifferener in molocutar weight or the yoadt-produccd
6 aboutche validity, It fust was a bad experiment There 16 marerial,
i7 was 100 tuch material gat zather tuan came in. ‘We coruialy 17 Q. But you were Belt a3 » praetiea] matter v
i1} did sot want o tely 0o the dota reflecting fucase content 18 A, In that sextion cortaindy,
19 Thers the &t waz wrong both with respect t urinary and 1? Q. Relylog wpos aud baving to redy wpoa the paragraph from fae
8 recombiiust EPO, That was compleicly missed on 20 Ethroagh 10, which concereed SDE o that ot right?
1 O-glyrosylation. That was net the diffaence We would not 21 A 1 umiecking now, that you haves inviied me to ook o, e if
22 laverclicdon it in any event 0 and O are the camies not 2 there is soemething that add the app fecul
23 diffeeat. Wecnould not rely on the boxose 23 weight of the yeag-prodacad maieral
34 Q. Theonly other paragraph upon which you cauld rely wis the M MR JUSTICE NEUBERGER: While ke Is Jooking, Mr. Kitchin, bonw are
25 onelmmtdintely abave it the SDS-PAGE cemparison. 5w dolng in e of Nime? W tre noning quite slowly,
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