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L PRELIMINARY STATEMENT

This Memorandum is submitted in opposition to the motion (the “Motion”) of complainant
Amgen Inc. (“Amgen”) seeking a declaration that there is no conflict arising from McDermott Will
& Emery’s concurrent representation of both parties to this investigation and in support of
respondents’ cross-motion (the “Cross-Motion”) to disqualify McDermott Will & Emery
(“McDermott”) from representing Amgen against its clients.

In his declaration in support of the Motion, Amgen'’s retained ethics expert concedes that
McDemott's appearance here “would ordinarily constitute directly adverse concurrent
representation” in violation of applicable ethical rules. (Morgan Decl. 1 7(a).) The only way
Amgen and McDermott seek to avoid this direct conflict is by contending that respondent
Hoffmann-La Roche, Inc. (“Roche”), and certain of its affiliated respondents, prospectively
waived this conflict by countersigning letters drafted by McDermott in December 2004, before
McDermott began to represent Amgen against Roche in patent litigation over its CERA product.
Such prospective waivers, even when agreed to by sophisticated companies, require “special
scrutiny, particularly if the consent is general,” as it is here. Restatement 3d of the Law Governing
Lawyers, § 122, comment d. Applying such scrutiny to this waiver, it clearly does not effectively
waive the egregious conflict that McDermott has chosen to  undertake.

Widely-accepted ethical rules provide that a client’s waiver of future conflicts is rarely, if
ever, effective to permit a law firm to represent a party in litigation against a current client, and
certainly not as to matters that are substantially related. The aversion to such waivers is premised
on concerns about the lawyer’s duty of loyalty to the client, the almost inevitable impairment of the
la@er's ability to continue to effectively represent the client in such circumstances and the

difficulty, if not impossibility, of obtaining the client’s informed consent to such a future conflict.



Case 1:05-cv-12237-WGY Document 771-2  Filed 07/24/2007 Page 6 of 6

Here, all of these obstacles to an effective waiver exist: McDermott is seeking to enforce a
prospective waiver to permit it to be adverse to its current client, Roche, in litigation substantially
related to McDermott’s work for Roche; McDermott cannot effectively represent Roche if it is
permitted to continue to represent Amgen; and adequate disclosure, which is the cornerstone of
informed consent, was not made by McDermott.

As the Administrative Law Judge is aware, this investigation concerns Amgen’s claims
concerning Roche’s allegedly pending importation of a pharmaceutical product, CERA, into the
United States. Amgen contends that “all the facts and circumstances” of any transfer of CERA
from Roche’s European entities to its American affiliates are central to this case. See Amgen Inc.’s
Notice of Deposition to Respondents (D’Angelo Decl. Ex. B).! However, for over fifteen years,
Roche has been advised by McDermott lawyers on various tax and other matters, including the
transfer of products and prospective products between Roche’s European and U.S. entities. As
part of this representation, Roche employees discuss with McDermott’s lawyers details of Roche’s
international corporate structure and the manner in which it imports product from foreign entities
into the United States, including the costs of products, the ownership of intellectual property, and
the location of research and development efforts. Amgen has requested discovery on this very

point, implicating the very advice McDermott has given to Roche.? The substantial relationship

! Citations to "D’Angelo Decl. " are to the Declaration of Frank D' Angelo, dated June 14, 2006,
and attached exhibits incorporated as Exhibit 2 to the Cohn Decl,; citations to "Nagle Decl. __ " are to
Exhibit 1, the Declaration of Karen Nagle, dated June 13, 2006; citations to "Ben-Ami Decl. __ " are to
Exhibit 2, the Declaration of Leora Ben-Ami, dated June 16, 2006, and attached exhibits; citations to "Cohn
Decl. " are to Exhibit 3, the Declaration of Sherman L. Cohn, dated June 16, 2006, and attached
exhibits.

2 Roche contends that these issues are not relevant to the current ITC investigation and has lodged
various objections. Roche has objected to this discovery to the extent that it seeks information regarding
products that are not bound for and do not enter the United States. In addition, Roche reserves all possible
rights and objections regarding the discoverability of any documents and testimony in response to Amgen’s
discovery requests.



