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its three law firms can provide. For example, in the Boston district court litigation, Amgen has
already retained the Day Casebeer firm, Duane Morris LLP, and the Marshall law firm. In contrast,
Roche will suffer real prejudice from the negative effect on its ability to freely and openly consult
McDermott lawyers from whom it has been receiving important advice for years.®

Roche promptly notified Amgen that it objected to McDermott’s appearance immediately
after being informed of it. Roche diligently investigated the issues surrounding the relationship
between the two representations and sought to meet and confer with Amgen about the dispute.
Furthermore, the fact, much relied on by Amgen, that Roche has not raised McDermott's
disqualification in the Boston federal case is not significant. In the Boston action, issue was never
joined because instead of filing an answer to the Complaint, Roche filed pre-answer motions to
dismiss for failure to state a claim and lack of subject matter jurisdiction. These motions are still
pending. Therefore, there has been no pre-trial conference and discovery in that case, in which the
only cause of action is for declaratory judgment that if CERA is approved and sold, it will infringe
Amgen'’s patents. Additionally, Roche’s counsel in the Boston action has informed Amgen’s
counsel that a conflict may arise in that action should Amgen change its claims to mirror those in
this investigation. (Ben-Ami Decl. 1 10.)

In contrast, the ITC Investigation allows discovery requests to commence upon the
publication of the Notice of Investigation. Roche has answered the Complaint in this ITC. Asa
result, the parties have conducted large-scale discovery over the past several weeks. And, as

demonstrated by its discovery requests within the ITC, Amgen has deemed relevant to that issue

® As the substantial relationship between this matter and McDermott's representation of Roche
shows, this motion is not submitted for tactical purposes. Indeed, it is Amgen that is engaged in tactical
maneuvers on this issue. While Roche was investigating the facts surrounding McDermott’s conflict,
including awaiting critical information from McDermott about its negotiations with Mr. Gaede, Amgen
peremptorily filed this declaratory motion.
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all facts and circumstances regarding the manner in which different Roche entities transfer
pharmaceuticals among themselves. Because Roche quickly moved to dismiss the federal
proceeding, and there was no scheduling conference or discovery, McDermott's appearance there
did not raise the same concerns as here about the relationship between the matters in which it
represents Roche and Amgen. Now that McDermott has appeared here and has focused on matters
as to which it represents Roche, its disqualification is required in order to prevent prejudice to
Roche, without any significant harm to Amgen.

IV. CONCLUSION

Based on the foregoing, Roche respectfully requests that the ITC (1) deny Amgen’s motion

to declare no conflict of interest; and (2) grant Roche’s cross-motion to disqualify McDermott.
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