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14  
P R O C E E D I N G S  

15  
 

16 THE DEPUTY CLERK:  All rise.

17 This Honorable Court is now in session.

18 You may be seated.

19 Calling the case, Civil Action 07-10593, 

20 ConnectU , Inc. versus Facebook, Inc., et al .

21 THE COURT:  Well, at the outset, I do have a moti on

22 to move this case in camera . 

23 My general view is, unless there is some showing of

24 specific necessity beyond the generalized discuss ion, then, I

25 won't do that.
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 1 If the party has a particular issue that believes

 2 we're touching on a particular issue, apart from the general

 3 topic, then, you can make a motion at that time, and I'll see

 4 whether or not it justifies going into, you know,  some sort of

 5 in camera  session, but I don't find, on its face, that, at

 6 least, all of the discussion that we have today s hould be

 7 dealt with in camera . 

 8 Now, I guess I just want to be sure I understand

 9 fully, Mr. Hornick.  

10 At the time of the settlement agreement, or, at

11 least, the term sheet -- we'll call it the term s heet -- was

12 executed, was ConnectU aware that there was some sort of a

13 dispute concerning the products of the Parmet inq uiries?

14 MR. HORNICK:  Your Honor, at the time that the te rm

15 sheet was signed, ConnectU was aware that Mr. Par met was in

16 some kind of dispute with the Facebook attorneys.

17 The -- the counsel for ConnectU asked Facebook, o n

18 a couple of occasions, to tell what the subject o f that

19 dispute was, and they wouldn't tell us, so all we  knew was

20 that there was a dispute.

21 THE COURT:  Okay; and, then, aware that there was  a

22 dispute, as to which Facebook would not disclose the

23 substance.

24 Nevertheless, the term sheet was entered into?

25 MR. HORNICK:  I'm not sure the two were necessari ly
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 1 connected, but, yes, the term sheet was signed, a nd there was

 2 knowledge that there was some kind of a dispute w ith

 3 Mr. Parmet.

 4 THE COURT:  Okay; and, in that connection, there

 5 were a number of unresolved Discovery matters at that point?

 6 MR. HORNICK:  Well, it was known that -- it was

 7 known by ConnectU that Facebook had documents tha t they had

 8 not yet produced, but the importance of those doc ument, we

 9 didn't know; I mean, Facebook hadn't said we have  -- have any

10 material documents that we're going to produce.  They didn't

11 say.

12 THE COURT:  Were they under an obligation to tell

13 you how material they viewed the documents?

14 MR. HORNICK:  I'm sorry?

15 THE COURT:  Were they under an obligation to tell

16 you how material they viewed the documents?

17 MR. HORNICK:  No, I would say that they were not

18 under an obligation to tell us, per se , but I believe they

19 were under an affirmative obligation to produce t he documents.

20 THE COURT:  Which was suspended by that settlemen t

21 exercise, I take it?

22 MR. HORNICK:  Well, at some point in time it was

23 suspended, Your Honor, but the defendants knew fr om Mr. Parmet

24 that these documents had been identified on Decem ber 14.

25 We said in our brief that it was no later than
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 1 January 7; in fact, it was December 14, so they a ctually had

 2 five weeks before the mediation even became a pos sibility,

 3 during which those documents should have been pro duced, and,

 4 after the remediation became a possibility, there  was another

 5 three weeks during which they could have produced  them before

 6 mediation was actually scheduled, which was on Fe bruary 11,

 7 and, then, on February 11, there was another week , or so,

 8 before the mediation actually occurred.

 9 Somewhere in there, there was a decision that

10 parties would hold up.  It's in my notes, I can p rovide it to

11 you, but the point is that there was a period of,  somewhere in

12 the neighborhood of, eight weeks, during which th e case was

13 business as usual, and, in fact, in mid-February -- I believe

14 it was the day after the parties scheduled the me diation --

15 the day after the parties scheduled the mediation , Facebook

16 filed a Motion for Summary Judgment on the copyri ght claim,

17 and they, therefore, even as of the day the media tion had been

18 scheduled, believed the case was alive, and, if t hese

19 documents were, in any way material to that motio n, they

20 should have been produced.

21 THE COURT:  And you filed a renewed motion under

22 56F?

23 MR. HORNICK:  There was a renewed motion under 56 F,

24 Your Honor, but it related to the Summary Judgmen t motion on

25 the contract, which was filed in August of last y ear.
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 1 (All parties returned to the courtroom.)

 2 THE DEPUTY CLERK:  All rise.

 3 This Honorable Court is back in session.

 4 You may be seated.

 5 THE COURT:  Well, having completed in camera

 6 hearing with Mr. Parmet and his counsel and couns el for

 7 Facebook, I think I should report what I've chose n to do here,

 8 which I indicated ahead of time.

 9 At the outset, however, let me just say that it

10 seems to me that it is appropriate to keep the tr anscript of

11 the in camera  proceeding in camera , because, necessarily,

12 there was a discussion, to some degree, of the su bstance of

13 the -- at least, Mr. Parmet's view of the substan ce of -- the

14 documents that he believes are at issue here.

15 By keeping it in camera , I do not mean to suggest

16 that it's not available to Judge Ware, if he choo ses to review

17 it; otherwise, the transcript of the proceedings is open, as

18 is customary in This Court.

19 Mr. Parmet has passed up to me, now, incorporated

20 in this single, three-ring binder, a collection o f documents

21 that are at issue in the dispute between parties and have been

22 the focus of the dispute between the parties, and  I intend to

23 have them docketed as a sealed exhibit.

24 (A sealed exhibit will be docketed.)

25 THE COURT:  I will keep them in the safe, in the
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 1 control of the court, pending resolution of other  matters by

 2 the parties, and, more particularly, by Judge War e.

 3 During the course of the proceeding, I found that

 4 Mr. Parmet did not engage in any knowing violatio n of the

 5 provisions of the order for Discovery of computer -memory

 6 devices that was entered by Judge Collings on 

 7 September 13, 2007.

 8 I did, however, indicate -- and I'll make

 9 explicit -- that my view is even to have discusse d the

10 existence of documents that he reviewed that did not involve,

11 what we call, code is a transgression of the orde r.

12 The order, I think, is quite explicit on the issu e

13 of what kind of disclosure to others Mr. Parmet c ould make;

14 more specifically, in Section 3, on Page 7, the o rder directs

15 that Parmet and Associates may not discuss with C onnectU's

16 counsel or with anyone else any information obtai ned from the

17 Facebook hard drives, except, with respect to the  produced

18 program code, and, in the course of my discussion s with

19 Mr. Parmet, I emphasized, again, to him the view that I have,

20 that that means he may not have any discussions, direct or

21 indirect, with ConnectU's counsel or with anyone else --

22 obviously, with the exception of The Court, direc tion from me

23 or from Judge Ware, for example -- of any informa tion obtained

24 from the Facebook hard drives, except with respec t to the

25 produced program code, and I'm satisfied that Mr.  Parmet is
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 1 fully familiar and fully prepared to comply with this

 2 provision. 

 3 My own role in this, I think, is to do no more th an

 4 simply preserve evidence which may or may not bec ome relevant

 5 in the decision-making process, with respect to s ettlement,

 6 which is now ongoing before Judge Ware in Califor nia.

 7 This seems to me the orderly way to proceed, and my

 8 expectation, as I expressed to counsel, is that, if being

 9 aware of the universe of potential disputes betwe en the

10 parties, Judge Ware, nevertheless, chooses to enf orce the

11 settlement term agreement, that will be the end o f the two

12 cases pending before me.

13 Whether there's follow-on litigation or some othe r

14 initiatives that are undertaken is far too specul ative for me

15 to address at this point.

16 If he finds that the settlement agreement express ed

17 in the settlement term sheet is not enforceable, then, we will

18 re-ignite this case -- or, these cases, I should say -- and

19 continue the litigation to some other resolution,  but the

20 short of it is that the core of the case is, I th ink, and the

21 core of the question of whether or not the case i s continued

22 is before Judge Ware, and, until he's made those

23 determinations, I do nothing, other than to ensur e that there

24 is available such evidence as may become relevant  at some

25 point in the process.
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 1 Is there anything further from counsel?

 2 MR. HORNICK:  Just one question, Your Honor.

 3 I do have occasion to deal with Mr. Parmet --

 4 THE COURT:  Mm-hmm.

 5 MR. HORNICK:  -- in other cases, and, also, there

 6 may even be situations in this case, and I just w ant to go on

 7 the record, that there are no surprises, and I un derstand that

 8 the order is limited to anything under protocol.

 9 THE COURT:  It is.

10 MR. HORNICK:  Yes.

11 THE COURT:  I mean, the order is as the order

12 states.

13 With respect to his exposure to any materials in

14 this case through the hard drives, he is bound no t to discuss

15 it with you, except as it is code.  

16 Now, I say one other thing, based on all that I

17 know, which in this and in other ways is sometime s less than I

18 think I know, it seems to me that counsel have --  and

19 Mr. Parmet have -- proceeded properly.

20 I said so in open court, with respect to

21 Mr. Hornick bringing it to my attention, and I sa id so in

22 in camera  proceedings with Mr. Parmet.

23 There are sometimes these very difficult issues

24 that the parties have to struggle with, and I mad e the

25 analogy, I think in open court, but, also with Mr . Parmet,
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 1 that the priest or the attorney who has disclosed  to him

 2 information which he is obligated not to disclose  to others,

 3 that frequently creates tension.

 4 I'm not suggesting that's what's involved here,

 5 because I don't know, not having reviewed it, it rises or

 6 falls to that level, but, when there are these co mpeting

 7 considerations, it creates tensions for the parti es.

 8 They did, I think, what is proper to do in this

 9 setting, and I hope I've clarified; at least, pro visionally,

10 while we await the resolution from Judge Ware, wh at their

11 respective responsibilities are.

12 If there's nothing further, then, we'll be in

13 recess.

14 Thank you.

15 MR. HORNICK:  Thank you, Your Honor.

16 THE DEPUTY CLERK:  All rise.

17 (The proceedings were concluded.) 

18 -  -  - 

19 (Court was adjourned.) 

20 -  -  - 

21

22

23

24

25
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