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DFFICTIAL COURT REPORTER!(

DIANE M. MOLAE, RFR, DE CBR, and FJ CCR

OPPECIAL COURT REFORTER

DHITBD STATES DISTRIOT COOURT -« DISTRICY OF MASBACHUSHITAE
ONE COURTHOUSE WAY

THIRD PLOOR ~ SUITE 3200

BOBTON, MA 02210

TELRFHONE: [Z67) §77-2090%

B-MAIL7 Dmolasidacl.oom

PROCHERBRBINGS

THE DBPUTY CLBRX: ALl rise,

Thig Honorable Court is now in session.
You may e seated.

calling the cage, Clvil Action 07-10593,

ConnectV, Inc, versus Facebook, Inc., st ai,

THE QOURT: wWell, at the outset, I do have a motion
to move this case in camexa.

Yy ganeral view ia, unless there is some phowitg of
specific necessity beyond she generalized discussion, then, I

won't do that,

DIANK M. MOLAS, RPR, DE C5R, and NO CCR
UsnC - HAD
OFFICIAL COURT REPORTER

URIEALED HEARING
comecead, bub, yes, the term sheet was signed, and there was
knowledge thet there was some Kind of a diapute with
Hy. Parmet.

THE COURT: Okay; and, in that connection, theras
were a number of unxesolved D.:iscuvery matters at that point?

MR. HORNICK: Well, it waes known that -- it wag
knows by Connactl that Facebook had documents that they had
net yet px.-oduced, bub the importance of thopg docwnent, wa
glan‘e kr;owr T meén, racebook hadn't sald we have -- have any
makerinl documants that we'rs golng to produce. They didn't
say.

THE COURT: Ware they under an ohligation to tsll
you flow wakevriad they viewed tha documénts?

MR, HORNICK: I'm porry?

THE COURT: Were they undsr an obligation to tell
you how material they viewed the documents?

M. HORNICK: HNo, I would aay that they were not
under an obligation to tell um, per me, but I believe thay
were under An affirmative cbligation to produge the documents.

THE COURT: Which was suspended Dy that sectlement
gxexclse, I take ft7

MR. HORNICK: Well, at some point in time it wasz
suspended, Your Honor, but the defendants kaew from Mr., Parmes
that these documents had beews identified on Decembex I4.

we gaid in our brief that it wae nc later than

DIANE M. MOLAS., RPR, DB CSR, and NI CCR
USDC - MAD
QFFICIAL COURT REPORTEBR
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INSEALRD HEARING

If the party has a particular issue that believes
wo've bouching on a particular degus, apart Irem the general
topic, then, yau ¢can make & motion at that time, and I'il mee
whzther or not it justifies going into, you know, soms soert of
in caners seseion. but I don't find, on its face, that, at
least, all of the discussion that we have today should be
dealt with in_camera.

¥ow, I guess @I juet want to be aure I understand
fuily, #r. Hornick.

At the time of the getilement agresment, nr, akt
least, the term sheet -- we'll gall it the term ghast -~ was
axecuted, waa ComnectU aware that there was some port of a
dispute concerning the products of the Parmet inguiries?

#R. HORWICK: Your Honor, at the time that the term
sheet: was gigned, Conpechtl wa2 aware thak Mr, Parmet was in
gome kind of dispute with the Facebook abtorneys.

The -+~ the coungel for Connectl aesked Paucebook, on
a couple of oocagiens, ka teil what the subject of thas
dispute was, and they wouldn't tell us, 8o all wa knew was
that there was a dispute.

THR COURT: Okay; and, then, aware that there wasz a
dispute, as to which Facebook would not disg¢lese The
gubatanca.

Novertheless, the te.rm ghect was entered intof

¥R, HORMICK: I'm not sure tha two ware necessarily

DIANE M. MOLAS, RPR, DB CSR, and Ry CCR
UspC - MAD
QFFICIAL COURT REPORTHER

UNSBALED HEARING
January 7; in fact, it was December 14, o they aGtually hag
Eive weeks before the mediation even became a popsibility,
during which those documents ghould have besn produced, and,
aftar the remedlabion becams a posaibility, there was another
three weeks during which they could have produced them befors
mediation waz actually scheduled, vhich was on Februvary 11,
and, them, on February 11, there wap another week, oF 80,
befors the mediation actually ocourred,

Fomewhere in there, there waa a decision thab
parties would hold up, Ir's in my notes, I <an provide ikt to
you, but the poinrt is that thers was a pericd of, somevhere in
the reighborheod of, eight wesks, during which the case was
buginess as usuwal, and, in fact, in mid-FPebruary -- I ballsve
it was the day after the parties scheduled the mediation --
the day after the parties schedu}ed tha mediation, Facebook
filed a Motion for Summary Judgment on the copyright <¢laim,
and thay, thersfora, even as of the day the mediation had been
echeduled, believed the case was slive, and, if chese
dooumenta were, in any way material to that metion, they
should have been produded.

TRE COURT: And you filed a renewed motion under
SeF?

¥R, HORRICK: Thsere wag a rvenewed motion under 5§F,
Youx Houey, but it raelated to the Summary Judgment motion on

the contract. which was filed in hugust of last year.

DIANE M. WOLAS, RPR, DB CSR, and NJ COCR
Uspt - MAD
OFFICIAL COURT REPORTER
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UNSERLED HEARIRG

Shartly after the motion for Summary Judgment was
fited, the parties did put things on hoeld.

I'm serry, shortly aftex the copyright
Summary Judgment moticn was Elled in Pebruary, the parties put
things on hold, g6 thers wasn't a Rule 56 related %o that.

THX COURT: I ga4.,

How, Lurning to ths order for Discovery om
computer-mepory devices, Document Wumber 103, in this case, is
it your undarstanding that the matters to which HMr. Parmet
referred Ave nel mattexa as Lo which he wag properly
pos’iti..oned to bring them to your attenticn?

KR, HORNICWK: Well, I don*t really know f4r sure,
Your Hopey,

I wan surnmise, from what he s&id to ma, that it
wagn't code, and the subject Lo protecel ia code,

THE COURT: Ha-hwm,

MR, HORNICK: But, other Chan whab w8 put inko our
brief akout the pubjeck matter of thoae documents, Y don't
really know what they are,

THE CTOURT: - Well, 4is there amy other mechanism by
which Mx. Parmsk would properiy have acceas bo thene
documsnts?

Lat's aspgume that warre still in the Dliagovexy
phase of the case, or they're cieariy in the Discovery phase

of the case.

DIANB M. HOLAS. R¥R, DR CS5R, and NJ CCR
USEC - MAD
OFFICIRY COURT REPORTER
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UNSEALBD HEARING

wow, the defendanks toock the position that he
sheuld only be able te search for code, and @ explained to
Judge Collings that you don't know it's code, necessarily,
watil you find it, ®o, therefore. he had to have bha abiligy
to seaxch everything.

He had to have accegs to everything on those hard
drives, and I think that's clear in the protocol, I think
itts clear in the transcript of the September 13 hearing.

With respect to disclosure, if he wers to find
iﬂfcrmatiun thak waps not code, under the protocol,
technically, he was not supposed ~- he could not disclose it
to Connegtd, but he could ~- there were z gouple of mechaniams
by whi(.:h that information could have come cut,

gne was, in our view, ne could have called or
E-mailed Facehook's couwnsel and {onnequU's dounsel and
suggested thexs he a conference call.

During that confexence call, he could have gaig,
ginply: T found informaktion, fnundldocumentﬁ, that weren’'t
coda,; may be relsvant.

That's all ha had o pay,

THE COURT) #hers do I find that he's authorized to
do that, though?

MR, HORMICK: In Paragraph 2 of the prococol,

Your Honor, it gives tham -- it gimply says that, if thears ig

any communication by telephone with ConnegrtU's counmsal,

DIANE W. MOLAS, RPR, DE CSR, and NJ CCR
USDC - HAD
QFFICIAL COURT RERPORTER
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UNSRALED HEARING

I ghould add that I make no judgment about
gshtlement or nct setkblsment.

T'm more concerned with compliance with court
ordars here than the guestion of settlement.

That'es a matter, it geemsz to me, for Judue Hare to
deal with, bub let*s assume thai we're siill actively pursuing
thig iasue,.

Iz there any basis on which Mr. Parmet could
disclooe matters beyond code?

MR. HORBHICK: Your Henor, when veuw first asked the
queskion, you asked about accesd and, pow, you're asking abeut
dizclogure.

‘ 1ta like --

THE COURT: I'd like --

MR. HORNICK: ~~ tg anawer for hoth.

THE CCURT: Yes,

HR, HORNICK: With respect to access, the anpwey

wr, Parmet had the abilivy and the right to access
everythiing, evexrything that was on theae haxd drives, and the
reagon was the very subject of the September 13 heaxing.

#hen we came into the Septerber 13 hearing bafors
Judge Coliinge, Lhe parties had not agreed, at thay point, on
a couple of remaining issues in the protocol, and one of them

was the scops of the search that he could perform.

BIANE ©. HQIAS, RPR, DB CBR, and ¥J CCR
UsSDC - HAD
OFYICIAL COURT REPQRTER
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regarding work unde:l: the protucsl, Pacebook's counsal nesdg to
ba on the call, ac he wasn‘t prevanted from talking to usm,
talking te Connecti'e vounsel,

Under Ehe probooosl, he wag only prevented from
talkipg to ConnectU's coungel without Facebook'as counsel alzo
being on the line.

THE COUAT: f'm just jooking at this fairly
carcfully, T think, and the opsrative language that I'm
coiieerned about is the language that days that he may not
digcugs with Conmegtl‘e counsel or with anyone elae any
information obtained from the Facebook hard drives, except,
with rsSDéct Lo prograw -- produced program code.

Wasn't it & condibion of Rie involvewment that he
wag not to discumss with anyont elie anything other than
produced program code?

¥R, HORWICK: Yes, Your Honor.

Tachnically, that is corxect under the protocol.

THRE CQURT: Ckay, 80 --

MR. HORNICX: WNow, I can't speak for what
Mx. Parmet wags thinking.

THE CODRT; Ho, I understand.

I'm just trying to understand what tis provisions
of the arrangement axe, 7

{Paune. }

THE COURT: Okay.

RIANE M. MOLAS, RPR., DE CSR., and Ry IR
USOC - MAD
OFPICIAL COURT REPORTER
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UNSRALRD HEARING

MR, HORNICK: Your Honor, we contemplated before
the protocol was signed Ehat thers could pussibly be
pituationg that would avise whare you dom't know what o do or
#r. Paxmet didnic know what to do, and Connectl, obvicusiy,
wanted khe situation where Mr, Parmet could approach us akoub
that,

Through negobiation. we ¢ame to the poink wiere the
protocol says that, if there .is any communication bebwsen
Mr, Farmet and ConmactU's counsel, if it's in writing, it hzs
to be approved, firet, by defandant's coungel.

£ i is by telephone, everyonn haa to be present.

THE COURT: No, but Lhe scope of the discussiond
that he could have were limited to produds progvam code.

ME., HORRICK: Yes, they ‘wara.

1t wae impespible at the time to conceive of evary
poegibie problam that could have arisen.

W& COURT: But that's the one that's in play hexo.

MR, HORNILK: Yegm.

THE COURY: That's the, apparentiy, operatlve
poaition; so is there any othexr mechanism that you can
conceive of that Kr, Parmet would be permitted to disclose to
ConnectU's counfel, or anycne alge, any information he
optained from the Facebook hard drives?

MR. HORNICK: Well, thaere was a mechanism fov

digcloging ik to Tthe {eurt, and not to ConnectU's coumpel, and

DIANZ M. MOLAER, RPR, DE CBR, ang NJ CCR
Usne - MAD
OPFFICIAL COURT REPORTHR
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ghouldn't have been in there, but it wae 2 maechaniem by which
he could have brought the situation to the judge's attentlion.

THE COURT: Well, lei's assume it was not cods,
that it was not what's cavered by Paragraph 3.

Ho, L1F Lk's not code, then, he's not authorized to
purpue chis. If he doesn't, im good faith, believe that it's
aoda, he's not auwthoriged to pursue it.

Is he under thesa provisions -- i it 7 through
% ~- or -- yes, 7 througn ?

MR, HORNXICK: I think there is same ambiguity in
paragraphs 7 and 8 about whether the informatien that I;aceh.ook
had the riéht to exclude from the list had Lo be privileged
and noc relevant and not ¢ode or whether it could ba
privileged or nek ralevant or not code.

+ think that there is some roow there by which -~

THE COURT: Well, let's asgwme that it's not
privileged, it's not irrelevant, but it's, also, nob computer
progrem code.

Your position £8: - It could he, ther, inciudad
thera?

MR. HORNICK: o, what I'm saying ip: There is 0
much ambiguity in this paragraph, sc that, if Facebook were to
deliece from My. Parmet's liast infoxmation that they belleved
gshouldn't he on the list because it didn’'t meet alil three of

rhose reguirements, rhat they may be wrong in doing that, ang,

PIANE M. MOLAS, RFR, BB CSR, and NJ UCR
UsSpC - MAD
OFFICFAL CQURT REPORTER
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UNSBALED HEARING

that's Paragraphs 7 through # of cha protocol.

THE COURT: Right.

MR, HORNICK: Under -+ Lhe way thoss work is,
ssgentiaily, ¥r, Parmet provides a repoxt on what he has
found, and, then, che Pacebook attorneys and Hr. suckerbexg's
sttorney, ook at that report, and they cam ldentify things
that they think don't belong éhere, begauge they ye
privilaged, or they'ze privars material, or they're not coda,
or they'rs not relevant somewhere, and, then, they pend chat
alonyg with their reasoning to Mr. Parmet, and he reviews that,
and, if he agreea with them, then, he kakes it Off of ils list
of things that ghould be provided to Connectl.

1f he dosen't agree with them, then, Facebook ia
reguired to gubmitc to The Court, withln fifteen days, mot only
their reasening for why these things ghould be removed from
the iist, but, algo, My, Parmet's actval reasoning for why
they should be included on the lisp, and, if you read oux
byiaf and if you read the defendant's brief, it appears
lixely, very likely, that that waz in play, that that was
actuzlly happening, that process was playing itself out,

How, on Mareh T, Mr. Parnet would have submitted to
Wacebook a report in which he would have said: T do not agree
with you. These things need vo be cvonsidered by the judge,
eagentialiy.

Wow, 4F thay wergn't code, then, naybe they

TIRRE 7. WOLAS, RER, OF COA, And W9 CCR
usne - ¥ap
OFFICIAL COURT REPCRTER
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UREEALED HEARING

therefore, Wr. Parmet may have concluded -~ and he had counsel
advising him, he may have concluded -+ that he coulid -~

THE COURT: Well, I guess, at some point, I think
we'!li hear from WMy, Purmet or his coundel, but 1 just yant to
understand what your reading of this provision is, hecause
ha -- to some degree, asr.. raxmet is the subsontractor Lo you,
and let'p addume & cLirounekance in which Mr. Parmet discovers
something that is not code, and everybody concedss it s not
code,

I don't know if thak's the cave heve. It's just
gimply petting a hypothetical, but whether he assumes it's not
cpde, bub, nevertheless, he thinks it's, far whatever rezson,
important, somaething he would 1ike to learn about, does he
have any auwthorization under thig to initiate that process of
back-and-forth?

MR, HORNICK: Your Honor, I'd iike to addresn the
tesue whether or not v could have heen code separately, huk,
to answer your gquestion specifically, in Paragraph 8. about
aldway down Page 12 of the protovol, it saye that, just to
paraphrase, Facebsok hub to provide natice and objectien to
the ligc vhat Mr. Parmet has provided, guote, alery with an
explanation of why the Facehook defendants helieve the
cbiectad-to materials are net computer program code, ard not
ralevant, and/or are privileged or protected, and I think that

ir'e possible toe read that and to conclude that they may --

DIAHE M. MOLAS, RPR, DE CSR, and RJ CCR
UsDC - MARD
OFFICIAL COURT REPORTER
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UNSEALRBD HKARING

Facebook may -- not have the right to take Fhem off «f the
list, unleds Lhey meet all three of those reguivements, o
igts possible that --

THE COURT: How would ¥ yead ib that way, that
and/or means jvat and?

¥R, HORMICK: Or that it could mean ox.

If it meana only or aw opposed to and, then, it's
popaible that, if ibt was --

THE COURT: Alvdght. We'll do ik a diffevent way.

Take the and off and the slash, alnd that is -

MR, HORKRICR: “fhe point ip that it ¢ould be
relavant. ‘

THE COURT: ~-- entirely disjunctiver?

MR, HORNECK; The point ig, that, 1f it were
entively digfjunctive, then, It could ha relevan.t information.

If it were relevant information, them. it would ba
relevant to take it off the list, or teo argue that it should
be kaken off the list, but I'd lLike to addrems the guestion of
whather --

THR COURT: Alright; so that, vou suggest, is soma
mort of ambiguity in this language?

MR, HORNICK: I belisva the ambiguity ‘occurs in
anckther place, Your Honow, wiich I'll tzy to find while wa‘re
talking, but, as I said, I'd like to addwers the guestion of

whether these documents that Mr. Paymet found could ba code.

DIANE WM. WOLAS, HPR, DK CBR, and B3 CCR
U8DC - MAD
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person Lo ask, bur as I understand it, they -- were rendered
as HIML files. .

THE COURT: Whabt is the basis for saying that they
are IM logs?

MR, HORNICK: IX'm goxry.

Exhibit 14 to #ir. Chettariee’s declaration.

Do you have it?

{(Paune.)

MR, HORNTCK: If you tuzn to the next-Lo-the-lash
page of this exhibibt, it's NWumbex 2 at the bottom.

This is Buhibit 4 to My, Chatterjea’s deciaratisen.

THE CQURT: I have it. .

MR, HORWICK: And you refer to the B-mail from
My, Parmet to Mr. Chattarjee, Gated, Decembér 14, 2007,

The laat paragrapgh saya: The logs can be found on
Daevice 371-¢1l in bthe Windows -« wWindows partition that we were
apla to image, and I -- and, I believe your forenmic experts
were previcusly able to image the paths to the - and, then,
it:s niacked cut R, #nd, then, the path is blocked out.

Mow, the word, "logs,® there, I helieve ig's
raferring to Inatant Messaging lo.gs.

The remson that I believe that is because, at the
tima, vight around the dame time that this was all happening,
a dispute with ¥r. Parmet, the defendants did produde some

other Instant Mespage logs, and this is tomponly hov they're
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Now, X don't know what they are, but reasonable
ainda might be able to differ about whethey they zre cods, ox
ngt, for two reasong.

Ona is that Mr, Zuckerbery wadg known -- and the
reagon I koow this is hecause defendants!’ céunse.l. told me thia
during meet-and-aenfax in Texas, #r, Zuckerberg was known -~
to write'coda in bext f£3iles, so it would be a Word dogument,
for example.

He wags writing code in & text file, so it might be
dAifficult to determine and to dscide, and reascnable minds
might diffar aa to whather that is code or whether that is a
decument that is pot code.

THE COURT: Well, then, we're back to the point of
which, Lf 4t'n (:oda_. chere was a known dispute about code, and
nevexthelegs, the asetilemgnt tarm agreement was entered intd,

MR. HORNICK: well, again, Your Honor, @ don't
think they are necsssarily connected, becaues, foxr example,
By, Paxmet is saying that thepe documents should be fncluded
on the 1ist, and Facebook is saying they can't be included on
the list because they're not coda, and he thinks; Well, they
are really, argually. code, and there is another reagon why
thay could have been, and that's because we believe that the
documents that are Lhe aupject of Ny, Parwet’d dovuments that
he found, we bel.i:eve that they are Inatant Hepaage logs, and

chey, ag I understand it -- and Mr. Parmet would be a betkexr

DYARE M, MOLAS, REPR, BE CSK, and NI CCR
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referred to.

Also, 37i01, vary lwmportant number. Thab's
¥z, Ruckerbexg'e hard drive.

That iz the haxd drive that Mr, juckerberg used
while he waa at Harwvard, That means that thess are loga, some
kind of sowetning. that came up on Mr. Zuckerberg®e hard
drive. .

Mow, whether it waws Inatant Harsage logs oY BOme
othar kind of log, it was still a compuf:er log, an&, for this
reuscn, I thimnk there im an argument, or, at least, reagonable
minds might differ, as to whether this was code, or not, and,
therefore, Mx. Parmet might bave been tetally within the
proctocol bto include ik, buk, if Facshouk taked the position
that, ne, you c¢an't, and it's not code, then, they van make
the arguient that he's in violation of the protecol.

TA® COURY: OXay; 80 lat me just gee if I can
recapitulate @ bhit on your theory here.

¢ne ig that there c¢ould have been code in this

disputed material vthar was going on.

The sacond is that there 1s potentially ambiguity
to be rgad into the agreement or the order, I should gay, here
that would permit Mr. Pazmet 4o raige the guastion of
acmething that's nov code but im arguably velevant.

I8 that -- that iu?

Now, if the lacktey, why would there even need te be

DIANE M. WOLAS, HPR, DR GSR, ang N GGR
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an ordar; that is to say, ¥r. Parmeb is exposed to all of this
matexial,

pPyesuwably, he can, if ne‘s not under sume sort of
limitacion, can disclode thag, as wall,

¥R, HORNXCKX: Nothing under thies protocol comen to
ConnectUty atkention without Faceboeok's or The Courc's
purntisaion,

mug COURT: Right; and the reason for that is that
it's supposed to limit itself to code. That was the whole
purpeae of this exercise, T asdupe.

MR, HORNICR: Bult‘. what we donft kngw, Your Honeor,
is whethar My, Parmet belleved the informacion arguably was
code,

THR COURT: Right,

MR, HORMICK: And, therefore, he was trying to -

THE COURT: Wwell, from that perspective, tha only
bagis, I :ﬁink., fair bagia in his authorization Lo make
disclosures ip that it le somehow qode. .

The ampiguity, ik seems te me, drops out when you
lock at the purpose and gtrusture of thie agreament, which was
to bimit his exposure or, at lesast, his ability to pase on his
disclosure to other t{hlr\gs to he found in the bhard drives.

KR, HORMICH: Well, Your Honocr, ¥ don't reshly want
to box He. Parmet in a corner, but I will say bthis: There was

discusaion avout the purpsose of tha security provisicns in the

DIAME M, HOLAZ, RPR, DE COER, and NI CCOR
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letter, an B-wail, something like that, thea, Y weuld argue
vhat, wader Paragraph 3, he had the right te get all the
coungel on the line and pimpiy aayr I found some things that
were not code, and I don't think that would ke a viclation of
the protounl,

THR COURT: Weli, X don't knew how one could
dipouss something that's not code,

MR, HORWICK: Well, Lfo saying, Your Homox, he has
nothing mere than that.

THE COURT: #ell, thattg the -- amounts to the sane
thing.

Ity not an extended discussion, but it is a
discugsion of something that ie not code, but I think I
understand that argument.

MR. HORNICGK) Thare's another possibility,

Your Houer, and that is that My, Parmer was not restricted in

talking to Facebook and Zuckerberg’s atborneys about anything

Vthat. he found,

THE COQURT: Mm-hmm.

MR, NORNICK: which is what he did or what Y
understand that he did, ac least, and, av that point,
Facebook, in our view, had an affirmacive obligation Lo
produce those deewnents, and, in fact, they told him, on
Decenber 16 and 18, that kthey were golng to produce these

documants .
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protocol at the Seprember 13 hearing, and the purpose of these
provisions was not to prevent the proguction of responsive
docunents .

It wag bo prevent ConnectU from coming into
possession of private informatien; woueh as, Bvmails between
girl friends, finangial information, and privileged
Informacion,

THE COURT: Ho, I understand all of thabt, and what
it did {8, ‘it said, I think, that accessz will be provided,
wora or less unreatricted access, to review anything on the
hard drive, so Iong as the enly digclesure that's made by this
subtontzackor L4 of code macerial.

That wag the halance that wag struck.

Now, theva's an independent obligation. obvicualy,
on the part of Pacebook to provide Discovexy according te
indapandent Dincovery responsibilities; yee, that'm a
different isaue.

The ispue hers, it seems to we, is -~ being a
focused iague ig -- simply: what is Mr. Parmet authoyized to
dineuss with anypody else; and that, 1t seems to me, io a
guestion of construction of this oxder by Judge Coilings.

MR, BORFICK: Well, T would aveue here, Your Honor,
that, 1f the aituation aroge in which Mr. Parmek found
docunenta that, even, arguably were not code, documents thabt

ware what everyons elpe would juac call dsécuments; such ap, @

DIRNE 3., MOLAS, RPR, DE CSR, and ¥J¥ (CR
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How, lt's a separate subject, ¥ -think, of what
happena after that, whether they gst produced, or not, and
whether Mr. Parmet is yvlght or wrong in feeling like he has
some kind of an obligation to Ths Court or to sthics or to
what's right ang wrong, to bring thess documents inzo the
open, but he certainly could have discussed them with
Yacebook, and it is Pacebook that has put -- and
My, Zuckerherg -- who have put him in this situaktion.

THE COURT: Wwell, yas, I think that's right.

it'g & oseparate oet of idsues about what thedx
obligations are in an ongolng process, but le there anything
elpe that you want Lo focus onf?

MR, MORNICK: Hell, I would liks te focus on that
obtigation, unless Youx Honowr wouwld iike to focus on something
alsa.

THE COURT: W#all, no, I think @ want to hear from
Mr. Chatterjee, and f'll ses what else I want to do, but are
there any other approaches t¢ thisg that you see with respect
to Mr. Parmet's obligaticna?

MR, HORNICK) You've apking if there ave ¢ther ways
that‘t:he infermation could have come out, under the protocel?

THE COURT: Yea.

Through My, Paraet,

MR, HORWICK: I beligve those are the ways that

gither -« well, I suppose another way ig Mr. Favmet could have

DIANE W. WDLAL, RPR, DB CSR, and NJ CCR
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informed Facebook that he wanted Lo inform Connecty of the
sivuatlen in weiting.

They would have had to have approved 1r, #0 that
they could have vetosd that,

I mentioned che phone call, and I mentioned the
Paragraph 7 through %, and, I tean, ¢entirgly independently of
the protocol, and -+ oh, and I mentioned Mr. FParmet bringing
ir to Pacebook's attention, and, then, I think, totally
independently of thai, I suppoesa Mr. Pavrmet could have come to
The Court; I mean, we are in a very strange zitwation here,

If you leok through thesa -- theae E-mails that ave
the exhibita, Mr, Chatterjee's deciavation, B-mails between
khe Orrigk fire and Mr. Parmet, he is an independent expert
who doee not appear to have counsel, and, yet, thay were
teiling him that they need to mest and senfer with him wnder
Local Rules before they file a metion.

How, they don't know that he has counmel, Wo how
dogs he kaow what that moans?

I thiok that they --

THE COURT: I think it's comring cut in camera, in
@y opinion.

He did have ¢oundel ar that point, hut I think he
did have oounsel at thet point.

MR, HORNICK: T believe he did, but I don't

bellieve, from veviewing these R-mails, which I just saw for

DIANHE M. MOLAS, RPR, DR CER, and NJ CCR
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by the geareh warrant but that are in plain view and ave
avidentiaiy of the -- some port of ¢rimimal activity, not a

perfect analogy on a whole range of imyuwen, but let's put it
in the most exkremd sense.

Hyg encounterg aone documeni: that discloses, wholly
indepemdent of code, the potential for physical harw to some
other person, the imminent potential for physical harm to some
Dl:hex-" peraen.

18 he barred from discussing that, at ail?

MR, CHATTERJEE: Youy Honoy, in your hypothetical,
whtich ia not a factuwal situation hers -- and I can explain
that -- 1 think the answer to thac ipm: Yes.

THE COURT: Alright.

New, he discloges thaz, how?

MR, CHATTRERIER: He --

THE COURT: You mean, he i8 barred?y

MR, CHRATTBRIER: We ls barred.

THE COURT: He can't dipcloge bhab‘.

He's iike a -- well, nob a psychiatrist, @ guess,
in California -~

(Lawghter.}

‘I'HE COURT: -~ but like & lawyer or a priest?

MR, CHATTHRJEE: Yes, Your Honor.

T mean, there is a court oxder that restricts what

he may or may not talk to,
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the £irst time the other day when thede were avhmitesd to
Tha Court, I think, from raviswing those B-makls, it is not
apparent to me that it would hava been apparent to anybody
reading thewm at the Oxrick t‘irm that he had counsel, and,
therefore, from their point of view, he's an independent
expert who ig not a lawyer and he needd some kind of
protection.

JIt gegus to me, at that point, he could have coms
te The Court and maybe shouid hav# coms to The Court, becauss
thers w:asn't: anyona protecking him im Qrrick's eves.

How, possibly, maybe he could have heen batween
iawyers at that point, too, becasss, aB we explained ip our
brief, the first lawyer passed away, but the point ip -~
simply the point is Fhat Mr. Parmet, I think, could have come
to The Court in camera ard, yet, you wouldn't Rave learned
anyciiing, and the Court could have. then, decided how he
rhould be dealt with, wiih respect to kis relationship with
perick, and whether these documsnts nesded to be preoduced hy
Wr. Zuckerbery and by Facehook.

THE COURT: Alright:; se, Mr. Chatterjee, let se
uwnderstand youxr position on this, ’

Lat me make an analogy, not a perfect one, by any
weans, but ona of the things that ca.me to my pind is Lhe
Doctrine of Plain view, which authorizes those who are

constxained by a mearch warrant to selzs materials not covered

DIAWE M. MOL®S, RPR, DE UgR, and HJ GLR
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it waa one that the Firnegan Hendexson Lirn
originally drafted, and, then, we participated in making
revisions, and we litigated some of the issuas.
THE COURT: Now, 2o the scope Of his writ ds
entirely o digsciose nothing but code?
* MR. CHATTERJEE: Thab's abzolutely corrget,
Your Honor.
THE COURT: Okay.
How --
MR. CHATTBRIER: And, in fack, he's supposed to -~
if me locks AL womething; such as, the types of docdumencs

Mr. Horpick identified, hs is Lo guickly identify whether it

-Thas, what's referred to as, the syatuactical style in certain

languages .,

Thess documents; such as, Bxhibit B co the Wolfzon
declaration that was in the 5¢F, that Mr. Parmet also found,
4f you look ak them, there is nothing that even closely
resembles codae, nothing,

THE COURT: Wail, [ guese [ wasn't forded to -- or
cervainly nadn't confronted ’tha question of whethex or not
heid exceeded his auchorivy in his Affidavit under the
Rule 36F.

ME. CHATTERJIRE: Oh, we, Your Honor.

I*m porry, I didn't mean tc be gonfuslng.

Tha Wolfpon declaration way a 36F.

DIANE ., MOULAS, RPR, DE CBR, and M7 CLR
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THE COURT: HMm-hmm,

MR, CHATTERUEE: Thay wag separately submitted by
the Quinn Bmanuel fixm.

They attached to ik, ag Exhibit B, an
Ingtant Mesaage chat log.

That Instant Measage chat log wasd one of the
documerntg thae My, parmet found,

If you lgok at thap decument, there is nothing in
thers that comea even tlase to resembling code,

THE COURT: Let ma step bask from that a bit,

Is it alao a document that you h;we been disclosed
Ly Facebook?

MR, CHRTTERJEE; Tt was a document we prafduaced,

We produced thia dovument,

THR COURT: Okay; 30 he wade reference to a
document that was already digolosed by.Fa.cahuok?

MR, CHATTERGEE: HNo, Your Honor, ke actually had
identified it, but we already had it in our production tracks,
50 it was going ﬁut the door, and it was produced.

THE CQURT: Alright; se, let me understand the
atatus af the particular documents that were in disputs hare.

Were they in the production track at the time that
the dispute arose?

Hi, CHATTRRJIEE: Yep, Your Honor.

THE COURT: That is, things that were going to be

DIANE #. MCLAS, RPR, DE CSR, and NJF UOR
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is, is: wWa know Che methodology that ha used to f£ind thesa,
and we had done the same methodology in the devicesn,

TEE COURT: Wall, you say you know the methodology’
that he used te find thesa, but him mezhodology was direched,
pragumably direétad at code, rather than non-code but relevant
documents .

MR. CHATTERJES: It was not, Your Honowy in fact,
that wab paxb of pur problem.

When we reviewed his logy, which he wag obligated
o provide us under the protowol, it was very clear that what
My. Horpick had said in court at the hearing in front of
wJudge Collinge, that there was a computer program thal was
uged to pull out ¢ode, but that, in Eact, was nob what he 4did.

On many occasions, it appears to be & computer -- a
keyword searching.

A8 a matter of fact, we hud a fully-aexecuted expaerl
decharabion that had reviewed hig loge that bamically wad
gaying what it was told -- whnt we weve teldd -- he was golng l
cto de, in facrt, wag not what he did.

Now, we didn't ultimately file thal:. Lecausa of the
standetill agreement, the settlement documents which I have
nere, but I don't ¥now if we need to get into that teday.

YHR COURT: But back to the gqueetion of his
obligation,

Ag you see it, he ig simply barred from any

DIANE ¥, HWOLAS, KPR, DE CSR, ant NHJ CCR
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diselozed by Facebook?

MR, CHATTERIBE: Yeu, Your Hopor.

THE COURT: But could not be dircluged by
Mr. Parmet; is thab itz

HR. CHATTERUEE:; Correct.

THE COURT: Okay.

MR. CHATTERTRE: A&nd there wag a reaszon for that,
Youx Honor, becauvse we had done 3 very, very broad keyword
search of all of cur electronic devices, and we were doing
dooumgnt :evin-w of these, elimirating the priviiege privacy
ispuss,. and the like, and we were reolling out the production
and sending it, eaae_ntially on a4 monthly basis, as we wexe
gebiing through the documents, and we keiﬁt the Quinn Emanuel
firm fully apprised of that. .

THE COURT: Well, whers were these docuwments that
Hr, Parmat refaryed to in the disclosure gqueue?

MR, CHATTRRIEBE: I think whab we had smid to the
duinn Emanuel fizm -+ and Y think we put this in our papere --
we had paid we weye going to he disclosing them in mid-to-late
Fabruary, and we said we would be done with all the preduction
from the alectronic devices that were gubject to the protocol.

THE GCOURT: Mow, how do I know that the decuments
that Mx, Parmet referenced are onss that vere going to be
disclosed, apezi from your repressncation?

M, CHATTERJEE: Your Honor, what I can tell you

DIANE M. MOLAS, RPR, DE C5R, and NJ CCR
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disgusaion of non-code documents?
' Simpliatic, that's 1t.

KR, CHATTHRIBE: Yes, Your Honox.

1f he does gat inte a dooument that isn’t code, ha
¢an look at it Lo see if it has what they say is the
gyntactical atyle, that locks like it has coée in ik, huk,
veyond thak, he can't veview it in detail.

Now, just te be cleay, as to these documam,;n that
he 1dentitiaﬁ, avan though we disguted tha interpretation of a
protogel, we did log them, we provided the log to Hr. ?armétg
and Mr, Parmet was going to be given the opportunity to ohject
and to take it ro court if ha felt it waw appropriater #e,
notwithetanding the fact that we disagresd with him under the
provocol, and wa disagreed with whay he did, and we felt he
had viclated ip, we were stil) willing to take this to court
to reaolve the dispute.

THE COURT: wow, is it youx position, then, thac
all @f this was prae-admitted by the sattledent discussions and
tha term agraament?

MR, CHATTHRIER: YaB, Your Honox.

{raupe. |

THE COURT: What o you wint me to do?

HR. CBATTERIBE: Your Honor, what I'd like you to
do is dismiss this case.

THE COURY: Well, but that's a matcer for

DIANE M, MOLAS, RPR, DE C8R, and NJ CCR
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Judge Ware; I mean, the term agreement says that he's the ona
whe's got the responsibilivy for thie, in reviewing it, and
now, of couyne, theté is a digpute about whether it's actually
besn seccied.

¥ow, Y don't think I'm going to go beyond what the
beym agreement ig. Thak's where vhe resolution of any
disputes regarding this zhould be; that 1is, in the fan Josae
pivigion of the Northera Diskoict.

MR, CHATTERJEE: I agrse with you, Your Honor,

THBR COURT: Okay; 80 I*m not in a positien to
diamiss the case, I don't think, bub to await the outrome, now
that there's a dispute, hefore Judge Wave; go what else &0 you
want me to Jo?

MR. CHATTERJER: 8o, Yeur Honor, the other bthing
you can do is you can awailt the oukcome of those procesdings
in front of Judge Ware, ) )

Tf Your Honaxr believes that you have jurisdicclon,
one thing you could de is refar this matter to Judge Collings,
for Hy, Parmel, to talk about inp camsra whar ha looked at -

THE COURT: Well, I'm not going ko be doing that.

This ip not a, you knew, trick guestion,

It iz a guescion of what it is that I'm really
beiny aeked to do and whak my authoribty is to do ik,

The only provisional kind of authority I think I

have in thip area -- or, at leaat, the only one thabt ¥ would

DIANK M. MOLAS, RPR, DE CSR, and NJ CCR
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Your Honor wante to bandle ik, thatts a perfsctly appropriate
thing to do.

I'il tell you, given the confidentiality isaues
that we've h&d in this case, there iz a lot of Concern ar
Facabook, and, 1f Youxr Honor does feel it's apprepriats, we
would like to be heard on whether there'a been a violution of
the order, hut we would like cdonnecty's counsel to be oxcluded
from the proceagings. It'a veakly an issue between us and
Mr. Paimel.

THE COURT: It is, if you press it, I suppose, and
the guestion is: Ave you presding 67

Hr. Hornmick, it zeews to me, unlaeas you want to

argua otherwise, did the right thing, which is to bring to my

Jattention -~ ox, bring to The Court‘m abtemtion -- the

quention of some issue avising from the application of thig
riule, and thabk’s, I think, the appropriate way to deal with
iu,

T dor’t thisk he's asked me to do anybhing about
thac, othex than to hold z bearxing, which I*m doing.

Gf course, I'll ask him in & minute what he wantp
me to do, but I don'y hear you asking e to do anything, other
than to go encounter with Mr. Parmet and you.

l MR. CHATTERIEE: Your HORor., what «v
THE COURT: I guess the anower to the guestion ia:

To whakt end?

DIARE H, WQLAS, RPR, DE C8R, and RJ CCR
uUsne - HAD
OPFICIAL COURYT REPORTER

19
11
2
13
14
15
L6
37
18
19
20
FR8
22
a3
24

23

10
3t
12
13
14
15
16
A7
18
19
o
23
22
23

24

)

EL
UNGBALED HERRING

exarcipe -- is vontempt; that is to say, somecne is in
vielation of a court order and I malnt&in some sort of
authoriby te deal with that &s & contempih.

¥'m not gure if there's anything alse, I mean, you
gay Y copuld diémisn the cape. I suppose it's possible for me
to tea 1t up to diemiss the casa by saying that I followed the
Masgachugetts rulea that you'vwe ldentified, and they're
applicakle here.

. Itw loache to do that when the parties have a
mechanism for resolving thie locally, which is what they
wanted to do, appaxently,  su it'a bagk again.

Wit. CHATTBRIEE: Okay.

Thank you, Your HMonor.

Going back to your oxiginal gquestion: What do we
want you toe do?

If Your Honor isg inclined to hold onko thia case
until the procaedings befors Judge Ware.are resolved, I would
stay this cage,

Your Honor, the only ¥weagon I had suggested
Judgs Cpllings Bandle this {s because he handled all the
insues leading up té the --

THE COURT: But ne doagn't have contampt power, and
that!s the resson I took ik,

HR, CHATTERJIBE: Corréct. ¥our Honor.

He can do a gcourt yecommendation, but, if

DIANE ¥, WOLAS, RPR, DE (‘.‘Eﬁ, and HJ CCR
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Ad interesting as it would he to talk to both of
¥OU, On any ocaasion.

Mit, CHATTEWTEE: Thank you.

I think the simplo anawer here iy to deny their
motion, deny their motion on the things that they’'ze asking
for.

I would also like a rourt order ingtructing
Mr. Parmec not to bave further convergations aboub any of the
work he wap doing with anyons from ConnecsW, and ¥ chink; at
least, uneil we resolve the ipsue hafore Judge Ware, that
shonld reasclve where wa are, and we don't nesad to prass
anything further at this tiwe,

THR COURT: Alright: so you want an order, mors
poecliia ordey, to My. Parnst?

MR. CHATTERJEE: I think, Your Honor, just having
tatked chrough with Your Honcr, I think that's probably the
most logical way to g0 b this point.

THE COURT:r Mr. Hornick, is thers anything that you
waney

MR, HORMICK: Oh, yea, Your Hopor,

T™HE COURT: Well, now, that you can get from me.

WMR. HORNICK: Well, I don’t really know what I can
get from you, ¥our Hemor, but Xim willing to ask.

I mean, what wa'd like, Your Henor, iz for you o

interview Mr, Parmet in camera, because I think that there axes

DIANE M. WMOLAS, RPR, DE CBR, and NJ CCR
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overriding congiderationa hare that go beyond what happens to
be in thie protocol. .

¥ think that, 1f you talk ta Mr. Parmeb, you will
probably find that he was trying to éc the yight thing, which
may not have been in ébricc compliance with the protocel, and,
if so, then, I think, The Court sholld considex that and
should give gome credit for that.

THE COURT: BRBut to what endy
I keep asking the guasstion: To what end. becauss,
ultimately, I don‘t nave chis kind of Exee-ficating writ to
interview pepple and chat with them and f£ind out historisally
interesting inforpation about the conduct of this licigation.

I'r supposed Yo rule on motions or soma sort of
action that's presented to me, and, so, I've been told Lo -
told -- I've been asked to have some sort Of convexsation with
Mr. Pacmet in which @ direct him not to have any further
canversaticna, pending the cutcomo belore Judge Ware,

. Now, i8 there something specific that you want me
to do?

MR, HORNICK: Well, im -~ in -- we want you to kake
these documents frem Mr. Farmet. _

I understand that he haa them with bim voday. We
also asked Facebook to bring them along today.

fe wauld like you to take them in camara and take &

look at them, and I think ehat, if you ¢id that, im tile course

TIANE K. MOLES, RPR, DB CSR, 4ng HJ GOR
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gettlenent, of course, and, 2o, it peems to me the first ching
to 4o ig simply say Judge Ware ¢an decide this case on the
kagis of what he has there,

why should I look at thepe documanta?

1f he wantz m2 %0 legk at the dooumenta, I'11 leok
at them, or if Me wants to look at the documents.

MR, UNDERMILL: Your Honor, I'm Mike Underhill, and
X am lead counssl in the California casa with Connectl. )

May I respond Lo thal question?

THE COURT: Sure.

MR, UNDRRMILL: I appreciate ib.

wirst of all, Jwdge Ware dossntt have any of these
igsues in front of Bdm, He's nor really become aware of these
iggues,

THE CQURT: And whose faulir is tchat?

MR. UNDERHILL: W4ell, it's just happening now,
Your Honok. 3It's not anybady's fault.

THE COURT: &nd, so, if you want to raisa thiz with
him --

HMR. UNDERHILL: Right.

THR COURT: -+ then, you can.

M. UNDERHILL: Right; but here's the issue,
vour Honor: Juége Ware, presumably, is not going to have any

interest in diving inte the protogol, which is a Massachumatts

order, in trying to det to the hottom of whether -
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af having an interview with hr. Pfarmet, it may make it easiex
for the <¢ourt to pee what the velevance is,

tH® COURT: Why would -« why would I do that?

Let me place it in a somewhat different contest.

‘Letty assume that the perties entered into an
agreement with the undexgtanding thab thers were unwessived
Discovery disputes, but they, neverthesiess, entered Inte the
agraerant, and, then, thare's an agonizing reappraisal of
whether it was & good agresment to enter inte, andg, they'rze
executing the various kinde of ipitiativee to try to undo it

Ian‘t the firer step to sayy if, on the basias of
this settlement; at least. a@ contended by Facebook, the
parties entered into it with the knowisaée of unrasolved
m&ttars, then, the firat thing for Judge Ware o do is to
decide whether or not ko pernit soms further moxe open
piscovery?

I'm not -- T denit Eind compelling the kind of
#Whitman Sampler of three or four cagss regarding settlement
representations.

Thers were no pettlement repregentacions; at leaat,
as I van gee it, in the sectiement sheet,

parties choase to dp whap thay did on cthe kasia of
imperfoct knowledge abowt what the outcome of the eage would
ne.

vngertainty ien't one of the geeatear drivers of

DIANE M, MOLAS, RPR, DE (SR, and NJ CCR
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THR COURT: DO you wan: rma to rule on the protocal,
whether ox not Mr. Parmet wae authorized to di.sclo.se anything
otthar than the code?

MR. UNDERRILL: Mo, Your Honor.

THE (QURT: I mean, X'l)l wwle on that,
MR. UNDERHILL: I'm not looking at that issue,
Your Honor.

what I am looking at, however, ie, we believe,
under the facts as we know them now, is very, very gerious
atroraey misconduct in this case and a viclation of
whig Court's orders by Facehook's attorneys, and that iz an
isgua --

TRE COURT: Let me see.

What dpes in a wmean?

Does it mean that they willfully withheld documenta
that should have been disclosed; that is, they had an
cbligation to disclose the documents and they didn't disclose
them?

MR, UNDERHILL: That is, in fact, the caae,
¥our Honor.

THE COURT: Now, how do I deal with that whem Lt is
& moving target; that is bto say., it was rolling Discovery, and
chey have not comsg £0 the copgluding point at which they were
ckbligatad to make $hat disclogure?

MR, UNDERHILL: Well, we balieve that they were,

DIAANE M. HOLAS, RPR, DE CSR, and Ny CCR
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Your Honor, and I think thabt it is something Your Honor should
rule upon.

THE COURT: How is thaty

MR, UNDERHILL: Your Honor, they wera getting
g-malls from Parmet on December 14, where he was laying out,
with great specificity, apparently, what he C¢lt was the
snoking gun.

THE COURT: And what ia the mechanism for dealing
with that?

MR. USNDERNILL: The wechandzm for dealing with that
at that time Exom Ovrick is to produce the dovuments,

¥You cannol it on smoking guns when they're, T

believa, inferrving from the documents a relatively small

|graneity of docuwments.

Your Henor could certalinly f£ind oui today, bhecause
I understand they are in the courtraom, bubt you cannot rely on
the refusal to produce a small number of amoking-gun gocuments
on the theory that: oOh, wa've got lots of documents, and
we're going te do ik in the ordimaxy courge of kims.

THE COURT: Why isn't the answer to this co say to
gomeons who entexs into an sgreemgnt or appears to: You knew
you didn‘t have everything. You didn't ask for repregentation
that there were no gmohking gune.

You didntt enter into an agreement Lo may: Are

there any ocher documents that you have not produced that

DIANE M. MCLAS, RPR, DHE CS5R, and NJ JCR
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MR, HORNIOR) Well, X'm going to refer you te a
document that I think i more compelling than the one that
#r. tnderhill wag referring to.

Thin is Bxhibdt 7 of --

THR COURT: The penulvimatvely compelling document?

#¥R. HORNICK: That roemaina to ba aeen, Your Honox.

THE COURT: Compelling documant?

MR, HORNIGK: That would be Bxhibit 7 to .
Mr. ¢hatterjee’s declaration, in which ls a January 23, 2008
E:mail from Mizss Sutton of the Orrick firm, representing
racebook, and Mr, Zuckerherg to Mr. Wolfzeon, whuo was with
guinn Emanuel firm reprementing CoanectU, and, in the last
paragraph on the first page of this B-mail, it ssysr With
regaxd to Pacebook defendants' produckion, we intend to
produce by mid-Pebzuary all responsive documents, paren, with
the axcephion of code, closed paven, ratrisved. from the bard
dri.ve::.s that are currently subject to the prekocol, so, in this
B-mail, January 23, which waa the day after the California
court igsugd thae order, Lhat the caae, that case, by tha way,
only the Callfornia case, had to ke mediabed within 90 days,
the day aftter they promised that they'rs doing to produce
these documgnts by mid-February.

At that peint in time, they had n;: igea when the
mediation would be gcheduled, ‘

ap it rurned out, the medliation was scheduled on

DIRRE M. MQLAS, KPR, DE CSR, and i CCR
Uspe - MAD
OWFICIAL COURT REPORTER

e
i
13
13
14
15
16
7

hx:]

1%

29
21
22
23
FL

as

10
it
iz
13
4
15
16
17
18
19
a0
z1
12
23

24

42
UNSEALED HEARING

would bear on the quesg:ion?

tone of that was done.

rarties kpnew that tchere was incmpleteneau £ the
Digcovery process at that point, It bad not come to rest its
final conclusion.

Now, those who would want to unravel an agreemsnt,
gortainly would want to pull at whatever styings they can pull
at, but the first ordsr of bupiness is to say: why ig it that
we should unravel thia 1f there wag an agreement between the
parties, on those premiden?

WR. UNDBRMILL: Right,

THE COURT: Including -- you're making the
argument -- you'xe making the argument to Judge Waxe: We had
no idea there was sgmething out thare, and, in fact, nobody
will even lat ug look ab iz,

MR. UNDEHHILL: I think thers is a compelliing
answWer te your guestion. Your Honor.

. I thin® it is in the documents that counsel has
filed with their opposition,

‘There is an E-mail in sarly Pebruary, There ig an
B-mall by Mr. Wolfson at the Quinn Bmanuel firm.

THE COQURT: Can you -«

MR, HORNXCK: Let me have that?

HE. UNDERRILL: Sire,

THR COURT: Juat bring me to the daogument.

RTANR M. MOLRS, RPR, D8 CSR, and NJ CCR
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Pebruaxy 11 Eor February 22, but nobody knew thac at the time.

I'd also like to refer The Court to Bxhibit 14 teo
this declaration. Chatterjee declaration, and that ifu a
December 15 B-mail from Miss Sutton to Hr. Parmet.

This fa vhe day afier Mr. Parmet brings Lhese
documents to Facebook's attention, and, recall, we iooked at
that rdocumam:, which wae the previous document, Bxhibit 14,
and, in that document, all he did was tell him that they found
pome Bhings,

He didn’t pay:r Are you going to produce them) when
will you produce bhem; you need to produce them.

All ne did was tell them about Lhem, and, the nexe
day, in the fourth paragraph, in the middle, they say, quote:
We will review the#e docusents consistent with the massive
docunent review we already have underway, and we'll preduce
it, if spproprismke; and, then, ths next day, Bxhibit 16 --
sox?y. It was three dayd later, December 1%,

Thia is Bxhibit 16 to the Chatterjee declaratiom,
and, if you look at the one that came fyom that, before that,
from Mr. Parmet, he wasn't saying: when aye you going to
produca !':haae doruments; you need to produce them.

He wasa't ineisting, but, nevertheless, on
Peusnber 18, they wrote te him again, and. at the bottom of
che firgt page of thia R-.ma&l. the penultimate paragraph, they

may, quote: We will aleo review tha 4couments you have

TIRNE §. MOLAG, RPR, DE COR, and W3 CGR
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jdentified in violation of tha procoecl., to the extent we have
not done #o aiready, and will produce them 1f vesponsive, not
privileged or otherwise cbjecticnable, Ws will ball
connauti's counsal when production iv complete.

Wow, this was only three days, four days after
Mr, yarmet told them aboub the dogumente. They told bim,
wnzgolicitad, bthabé they would produce them, twice,

THE cmm'i'; well, mee, the problem with that -~ and
it really goes back, X gueds, to Exhibit 7, which is: You
knew, 4t the bime phat you enterad into the a';gxaement. the
gectlement Lerm agresment, that it wasn't gowmplete,

MR, HORNICK: Well, Your Honor, that happens in
many cases, but sot in all cases ip there an affirmative
ohligakion Lo progduce.

Now, Your Honor referwed to a cage -~

THE COURT: Huif.

The affirmative obligation to produce.

How, what does that mean?

MR, HORNICK: Yes.

THE COURT: You mean, in Discovery?

MR. HORNICK: Yes.

THE COURT: And Riscovery neve is ongoing ang
incomplete, 3o whab you would like me to do is rear back and
gay: This disclosure should have been made on "X" date,

before the pettlemant term zgrsement?

DIANE M. MOLARS, RPR, DE CS5R, and N& COR
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negotiations taks plags; and, muybe, that's true somewhere.
I'm m‘Jt awlara of it.

MR. HORNICK: Well, Your Homor, we cited to you the
Spaulding case, and I believe you indicated a moment age that
you wersn't impresped with thab cass, buk I, think that case i
directly Yxelevant,

It did invelwe a minor who --

THE COURY: I mean, that's like saying: It did
tnvolve a minor; which ig to say it wae fundamentally
different.

#MR. HORNICK: Na.

THE COUURT: I have to actually have hearings on
whenever & minor comas in here, and I have to make an
indgpendent determination.

I don't make any determination, nor do I phink
Judge Ware ip going to, about wherher or not this was a good
agreement or bad agreemant; sc people with lots of momey who
nave engaged in powe discusaion and they clearly settlad the
matber, bhat's the iasve, #0 Spaulding dosen't reeslly --

MR. HORNICK: There is a veagen, Your Honor, why
gpauiding does apply. ané that is because in that case ths
plainciff failed to seek the information in Diacovery, and,
thexefora, The Court said the defendant haa no obligation to
disclose thie information and that Bhe veason Lhat the

obligasion arosa was begauss, when the settlement was
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MR. HORNICK: ‘That's right, Your Honor, and tha
zeapon im --

THE QOURY: Where wiil I £ind that in the
Fadergl Rules of Civil Procedurs, or anywhere aise?

MR, HORNICK; Well, Rule 25 says, for example, that
there muBt be a tiwely supplementakion if you find out thac
yout production is incomplate,

Now, gince Rule 34 only gives you 30 days to
produce documents in the firat place, I wowld argue that, £
you fome into knowledge that youwr production is incomplete
timely, thers's a good argument to be made that timely means
around thirty days, no move than thirty days.

Row, this was not a cade, Your Honor, whers -«

THR COURT; Why didn't you come to court and ask
for that, than, because you had more than thirty days after
your reguesty

MR, HORNICK: But, Your Honor, we had thre¢ motions
t¢ compel pending over 4 pericd of two years.

THE COURT: Rights 5o you didn’t hring that one.

The ghort of it is that -- at least, the argument,
1 think, can fairly be nmade that -- you knew it was
incomplate, you knsw there was & dispute, and, yer, you
entered into bhe setbliement term agreement.

Now, somebody may say: @ell, there is still acme

gort of obligation to provide sxeulpatoyy evidence before the

DIANE H. MOLAS, RPR, DE CSR, and NJ CCR
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submitted to The Court for ‘The Court's approval, that is when
the fraud on The Court cccurred.

However, 1E, as in thiz c¢age, the plainciff had
sought Dipcovery, thesn, the dafendant would have had an
obligakion te disclose that information, and they dida*t do
8O,

THE ©oUuRt: Yt dosantt follow.

MR, HORWICK: Thaxe:s alas another case,

Your Honor, and that is the KATH v, Weptern Media case, which
we can hand up.

This ig fxom the Supreme Cowst of YWyoming, and, in
this case --

THE COURT: Why don't you pass it up, sir.

MR. HORNICK: Approach?

THE COURT: Mm-Tasm.

{Handed to the Deputy Clerk.}

MR. HORNICX: Inr thig ¢age, the appellants wera
represented by ah avterney with a strange nanme, which is
gscaping me at the moment, and it was Panell {phenatie),
vlanell {phonecisd -- Blanell (phonetic}.

My. Planel} {phonetig), he wag an attorney, he represented che
appellance, and he testified in a depesition, prier to
guttlement, that he represented all of the appeliancs agually,
and the agpellants had sought Diecovery of him, and not juet

the deposition, but they aleo had sought Piscovary of his

DIANE M, WOLAS, RPH, DB C4%, and W CCR
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litigarion file, and he produced it, but he failed vo producs
a letter from that file, and that letter admitted, clearly,
that he did not represent all the defendants egually.

'The casg settlad.

After the cass settled, Mr. Plonell {phonetid)
disclosed Lhia legter,

In this particular gase, the trial court affirzmed
the pettlement. Thera was a Motion to Enforce the Setblement,
trial court affirmed it, went wp aon appeal. the Wyoming
supreme Coury saids NWe, that Hr. Plansil (phomstie) had an
atfirmative duty Lo produce this document,

They said that he had -- that the appellee’s
acterney had an othical duty to disclose tha lether hafore
settlement,

That case clted another cage, calied, Virezi versug
Grand Trunk.

THE COURT: Virzi, V-I-R-%-I,

MR, HORNICK: 571 P.Supp. 507, Hagtern Ristrict of
Michigan.

Hew, in thak case, the plaintiff’'s attorney, the
plaintiff died, and the plrintiff's attorney failed toc tell
the other pide that the plaintiff had died, and, then. the
plaintiff's attornoy went inta gettlement talks with the
defendant and they sectled, and, then, aftar they sectled, the

plaintiff's attorney disclosed that the plaintiff had died,

DIKRE ¥. MOLAS, RFR, DR CER, and WJ CCR
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dealing with a guesbion of whether ox not a paxticular
attorney actually represented the pareiee involved, and, in
the third ¢ase, we'ra dealing with the question of whether o

not there is evan a party to represent, Virzi, and the

attorngya’ abitities to represent that party.

MR, HORNICK: With all due respect, Your Homav -~

THE COURT: Wikh all dwe respect, I1t11 finish oy
starement, ang, then, you*ll have an opportunity to respond.

MR, BORNICK: Sorry, Youxr HOnor. ’

THE COURT: The short of it is that none of those
cases deal with arm's-length negotistions between parties who
are aware that they have not resclved their Discovary disputes
fully, That's what this case ig, entiraly diffexent from the
protection Lthat The Couxt provides to sharsholdesrs, and
¢hildren, and dead people or the successors of dead peaple, #o
the short of Lt is: X dom't £ingd sny of these cawen evenly
goratching through the digest to find glitheving generalitieas
Lika, duby of candor, and £airmess with respsat o The Coure,
to decide this case.

of courae, it's a duty case, No one will deny ik,
and, of course, there i3 an chligation teo comply with
The Court ordexs, but here, theae parties, betwsen Lhese
parkties, it aeema to me, there L9 an entirely different set of
fagtore &nd circupmztances.

Bur you wexe saying?

BIARE W, BOLhS, KPR, DO CBR, and B CLR
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and the defendant gaid: “the only veason that I sottlied this
wage whas becsuese I thought the plaintiff would make an
excellent witnesa at trial; 8o, im that case, the

Rastdrn Bistrict of Michiganm overturned the ssttlement,
because this information should have heen disclosed befors the
gettlement, and iv sald, quote, there is an absoluts ducy of
candor and falrpses on the part of counsel to bokh The Court
and cpposing counsel, end quobe.

Quate: Zealkous representaticon of interesut,
bowever, does not justify a withholding of gemential
information, such as the death of 3 client, unguota; when the
getutlement of the cage is based largsly upoen the defenss
attornay!s asdesasment of zhe Impact &the plaintiffl would make
on the jury, unquote,

g0, in these two cases and the Spauwlding case.
which I urge Your Monor to read coaver to cover, because theae
three cases support --

THE COURT: I have.

MR, HORNICK: -~ the situation here.

THE COURT: ‘They don't.

The shoxt answer is: Thay dontt.

we're dealing with the guestion of The Courk's
responsibility to act more or less indepandently on behalf of

minors in dpauiding,

ders, in Kath, K-A-T~H, Lhe Wyoming case, we're

VIANE ¥, HOLAE, RFR, DE C§R, and ¥J CCR
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HH. HORWICK: Yaur Honor, I was saying that cthexs
im & parallsl to theme cases, in that, in each one of those
thres cases, there was material informatiom that was withheld
by the oppoaing paxrty before the parties entered inte
gottlement nsgotiaktions.

Thers iy nAe reauon to bdelieva in any of thopg cases
that Discovery wap vomplete, bub dt's not important.

what's impovtant is that there was materiel
information that was withheld in ail three of those cases fxom
the settiing party, and, in all thres of thuse caseg,

The éou:rt believed that that was a sufficient basis for your
opening settlamunt, .

Now, we'rve not asking yoew te do that, Youx Honor.

THE COURT: No, and I don't have the power to do
i, It's up to Judge Ware.

The gquegtion is: What do you want me to do?

And T'm back teo that guestion: What do you want me
to do?

MR, HORNY{UK: The reagon why we want Your Henor to
raview these dovuments and not teo give them o Judye Ware is
that these documenty -+ lgt me scep back for a moment.

The California cage wa# ordered to mediation on
Ianusry 22 of thip year by Judge Ware. He did not order this
case to mediation.

The parties decided to make it a variable

DIANE M. MOLAS. RPR., DR [SR, and RJ CCR
USRC - MADR
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<discusalon, so theae docunenis are not relevant Lo the
faiifornia «~ well, we don't know, but wo don‘t think that
they're relevant te the California case, s, if we make -- go
the point ia that thds lu the placa.

‘this ig the plarca to address whethey these
dgcuments are relevant tao the disputes between the parties,
and, therefore, what we ask This Court to do is not to open
the getbLement but, simply, to review the documenty, determine
1if they should have heen produced in Digcovery, and, then,
order that v.heV' pe produced, Lf you £ind that they were
maberial or that they ware responsive.

THE COURT: The parties agreed that the -- in
raragraph 4 -- or, Section & of the settlement -- ternm shest
and setilement agreement, thay the gities and federal court
#hall have jurisdiction to enforce this agreement.

This is a question over the gntm‘ceabil}ihy of the
agreanant .

The agreament deals with this case, as well am the
San Joge case.

That*s what the breadth of what you'va agked for
im, se --

MR, HORNICK: HMay T respond, Yeur Honoxr?

THE COURT: You always do.

MR. HORNXCK: ¥ want bto make suwre that ibt's okay,

Paragraph 4 deeantt say Lhar the jurisdiction is

DEANE ¥, MOLAS, .RPR, DE CSR, and MJ CCR
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now that you don't want me to enforge thig rule on whether or
pot this ie anm enforceable settlement agreement,

HR. UNDBERMILL: May I have a short responee,

Your Honor?

THE CQURT: Weli, let me Just ask this; I mean, I‘m
uped to tag-team wreskling,

Are you admitbed pro hag vige?

MR, UNDERHILL: I have applled, ‘tour Homor.

Wy applloation is on file, as of today.

WMR. HORNICK: Your Honow, we. neglecktaed to introduce
Hr: Underhill eaxlier,

THE COURT: Well, he Introduced himgelf.

(Laughter.)

TRE COURT: 'Wr. Underhill, as a stranger, but as
someahe who apparently has some Interest in this Iitigazion,
of course, I'm heaxr you,

MR,'UNDERHILbl Thanle you, Youy Hongr.

I appreciate that, and I admittedliy havs quite a
bit of interest in this iitigatlon.

IN reggonse to your question, Your Honor, I would
like to make sure that The Court underscands the natuys of tha
proceedings that Are befors Judge Ware.

I acrually have our briefa without exhibircs, tharc'a
intended to bz merciful, if you would liks for mo to hand up

the briefs,

GiANE M. WOLRB, WPR, DE GBH, and Hg GOR
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exclusivae in the California court.

THE COURT: You mear"l. 1 nave jurisdiction over the
California cage, voao?

MR, HORNICK: You have juriadiction over your own
cagas, Your Honor.

THE COURT: Well, that doesn't mean bhat @ have
gontrol over the Californis case, too?

That reading?

Hare 13 a term ghest and gettiement agreement.

I mean, let me ask yoeu chis: Are you asking me to
deal with the guestion of whether or not this is an
enforceable agreement?

HR, HORNICK: Ko, Your Honor.

THE COURT: Okay. ¥ diddn't think you would, cokay?

50 tha ghort of it is That we have a dispute that
will be resolved in California over whether ox not there (s 4
gettlement agreemgnt botween the parties.

T have a vestigisl; like, ths vermiform appendix.
which exisce solely to ger intlamen. and ‘cayee some apset, of
Digeovery dispute in this case, and I hesp asking theo partigs
what you want me to do.

what 1 undarstand from Facebook is char thelr
reguaat ip that I instruct #Mr. Parmer not to digcuse with any
othexr persons hia findings.

1'm nob pure what you're acking me to do. T Kknow

TIANR W, WOLAS, RPR, DR CSR, and BJ CCR
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The argument in California ig that che term ghest
is net an onforceable agreement because it's missing mm‘.eriall
terms, and I'm happy to go into ag mach detail as you want,
but, probaply, you don't want te hear iv.

THE COURT: I'd bave to be somewhat innocenk, 1f X
didn't figure out what it was that you were arguing about in
California. That's fairly obvious.

MR, WHDERHILYL Yeu.

THE COURT: The igeue is what I'm supposed to do
here --

KR. URDERHILL: Yeas.

‘THE COURT: ~«+ aparh Erom providing a forum for the
opporcunity to bry to pull at the chreads of a fabric that was
fapricated in California.

¥R, UNDERHILL:« Your Honoxr, X'm going te ger vight
e ik,

The second argument in California is & Exvaud
argument, regarding the valuation of the stocks.

Again, T don‘t think those are ifgsuas with which
Thie Court hag familiarity.

The jssue thabt we're hare on Loday, is on an issue
that i wvery much wighin the familiarity of This Court.

The idasa, Your Honor, ls this: If these documents
weve withheld and if they are material, This Court iz, by far,

the much better viewer to understand what wouwld he the

PIARE W, MOLAS, RPR, 0% CSR, and NU CCR
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relevance of the claims that were being pressed in This Couxt,

With respect to the juriadictional isgsues,

Youyr Honer, the forum selection clause only hap effect if that
agreement is binding, If it‘s not binding, the forum
palection ¢lause doesult have effsce -«

THE COURT: And who makes that --

MR. UNDEREILL: ~- immsdiately.

THE COURT: Who makes that determination?

Ib's tie ashicken-and-egg problem.

MR. UNDERHWILE: It ig,. irndeed. and thak's why we
Gid npot contest iz in front of Judge Ware, but the othor side
filed a motion in the courts in California.

we didn't oppese ik, We gidn't understand: This
ig the situvation, It's got to starr gowmewhera.

With respect to thip issue, Your Honor, and as far
as the reliel we are asking, I wowid reppedifully disagree
Ehat it Has anything to do with enforcing the saetklement
agreement or not enforcing the settlement agreement. Tha‘t’ﬂ
nat what we're aeking for,

‘THE COURT: Byt what ~« Wwhit «-

MR, UWORRMILL: That's not, ab all,

THE COURT: Whak, precisely, are you asking?

MR. UNDBRHILL: We‘re agking for in camera review,

E The Court agrees that these documents are

material toe the claims in Lhe Mapoachusetts tapsa, that

DIANE . MOLAE, RPR, DE C3R, and NJ CCR
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However --
THE COUIT:  Right.

MR. URDEBAMILL: However -- however, Your Honor, if
we get those documante and if they're relevant, that'm a;x
addicional ground that we would apply to The Court for setoing
apide the settlement agreement, whigh 1s, if there was
attorney misconduct, Lhey withheld extremely important
doguments, and, by the way, I'm only assuming that fhose ara
the facks, but weire not going to kuaw that those arxe the
fagtas, wiless Your Honor Iis willing to look at the documents
in_cameya. ‘

T do agree, Your Honor, that thie ideaz of: Oh, you
setble cages, There 12 lotg of piagcovery ous there; it's xind
of appealing to go thare.

I think the difference here is that thexe was a
spacifie, heightened fdentification of a very small universe
of documenbts that, apparently, inferring fzom the docomeuts,
wag the smoking gun that was the difference bBebween victory
and lose in the fase, ar, potentially, the diffexence hetwsan
victory and loss.

wg're never going to know that, unlesa Your Honor
looks at the documentz and has some kind of a4 reaction that wa
can take to Judge Ware, & Lo -

THR COURT: GBome xind of reaction?

is that what is called an advipory opinion?

DIRNE . MOLAS, RPR, DR (SR, and 9 4OR
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The Court ordered thelx production, then, youire done; thesn,
wetve got Lo figure out what we'rre --

THRE {OURT; wWhy would ¥ do that, when there is
ponding in Californim an issue, as to which both paxties have
apparantly briefed, of whether or not there iz a gectlemant
agreament that endsa this cade, and actually ended this case ai
the time that the parties called the respective <lerks and
told them the case was ovary

Now, ordinarily; I'd, as a matter of course, Lo
daald with, what I'Ll call,'buysx‘u ramorse, ipsue 3 vhircy-day
order of aetblement if there isn't a clear stipulation filed
or gome other document filed, bubt, from time to time, I have
to geal with buyer‘s remorse, and I deal with buyer’s remorse
ny determining whather ot not there was, in fact, an
agresment, and Jomebody else Ls goiag to be making that
detersination. .

If there wapn an agreement, then, it is a mattsx
againgt which you argue on a varisty of grounds; then, it is a
matter of inglffsrence whether or not there were unresclved
Digeovery matters in This Couxt.

ME., UNDBRHILL: Your Honor, I would agres with you
fifty pexcent.

The Eifly percent I agree with ig: If it's a
binding agreemenkt, then, 4as well, I agree 100 percent, if it'e

& binding agreement, than, yesz, this is complately relevant,

DIANE M. MOLAS, RPR, BE CBR, and RJ CCR
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MR, UNDRREILL: No.

I'm talking about issuing the documanti,

Your Honor, isgue an order that they have to produce the
doouments .,

THE COURT: Right; but thay don‘t have bto produce
the documents if thers ig gettlement; aso the short and
sutficient angwer, I think, ig to say: Judge Ware is entitled
to maka his dutermination about the enforceabllivy of this
gabtlement, knowing that there is some sort of dispute shoukt
pigecovery iam Magsachuselts, in which you say there is a
emcking oun, nobody's indicated there iz a amoking gun, but,
perhaps raading thiz in the light most favorablas to you, ha'll
say: Well, until we resoive that, we can’t do anything about -
it, But echat'g for him to decide, not for me, and nobt for me
to offer my resctions --

MR, UNDSRHILL: Right,

THE COURT: =« to documents; 30, if you want me Lo
road them and raview them?

Ro.

If you want me te have them marked, then, I'11
think about that, marked and they're part of the recowd, and,
if Judge Ware thinka that it would be a good idea for Qomebody
in Massachusetts b0 look at these and de¢ide whether or not
there Wasn & failure of some port of Discovery?

Well, I'm think about that,

DIARE H, MOLAS. RPR, Di (SR, and WY CCR
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MR, UNDERHILL: Okay, Your Honor.

Obviocusly, that iz oux fall-back position, that
chay be marked.

And one last comment, Your Honor, and I undarsrand.
t understand that, when a judge rules, a judgs rulas.

I would --

THE COVRT: Do you -- do you really?

MR, UNBERHILL: X'm sorry?

THE COURT: Do you really?

MY, UNDRBREILL: I know it in my haart and not in my
nhead, or vice versa, I guese.

{Laughter, )

¥R. UNDERMILL: what the wifness ia going to paint
out, I would sssume, i9: % we are forced into a mettlement,
which we don't think wa will, particulariy on the arguments
we'va already pul befors Judge Wara, but, if wa were, the nexg
step is going to be a fraud claim, and ib's going to be a new
lawauity, anld we'rs going to he back in courk, and we will get
the documents Ln pon-party Discovery, snd wa're going to have
a whole lawsuit over --

THE COURT: Maybs you are, HMaybe semeg judge is
going to look at this and asy: Somebody can't claim fraud
whaen bhey managed te settls the cage when thers were things
cusetanding and they knew were cutstanding, ¢ that's,

frankly, a matter of indifference %o ma.

DIARE 4. MOLAS. ®RPR, PE CBR, and X2 CCR
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THE COURT: Y&,

te's a lot of hypersensitivity om the part of the
clients, but is there any objection vo that, as an
alternacive, iF WMr. Hauer hgcomes thae esscrow agent?

MR, HORNICK: Yes, there is, Your Honeor, befausa, I
think, therets two reasoam: One is that this whole
confidentiality thing has gotten way out of hand, in thias
casd.

THE COURT: Well -~

MR, HORNICK: 7the plaintiffs marked documents as
econfidential, Just --

THR COURT: AlMxight; 8o you objeck to it.

T undgyweand.

MR. HORNICK: &and I --

THE COURT: Just a moment.

MR, HORNICK: Okay.

THE COURT: If someope objects to it, thak's the
end of 4.

It will be held here,

The Court of Appeals had an unhappy sexparience
earlier with sealed documents. Welll see if we can do hetter
thap that, sc I'11 put them in a safe in my office,

Itve not decided that they're particularly

confidential, at all, but just %o eatisiy sveryane, and 113

.await furgher direction.

DIANE M, MOLAS, RPR, BE CBR, and ¥J COR
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The gquestion i# agep by step; g0, YoU Know, you
raioed the guestion of fraud.

You wonr't be the first person o gay it, you won‘t
}:e the #irst pexson ro be disappointed when the acts of your
parties, your glient, have undermined it, but I'm not making a
dsterminstion about that, and, 1f somabody wants to come back,
thay can come hachk.

MR. UNDERHILL: Thank you.

THE COURT: Alright.

Mr. Chatterjee?

MR, CHATTERJER: Your Honor, T jupt wanted to
address one point that Yeur Honor raised associated with the
marking of documents.

Many of thess documents have a lot of very deaply
personal inforwation, gsimilar to some of the things that
ahowed up when we had our the heavipy at the 02138 hearing.

There's a lot of client senaitivity about punting
these into a court file anywhere, even LI it's sasled.

what I would suggedt, Your Honor, is, for oxample,
if you do want tp maxk bham, that we put them in lt'.he handg of
Mr. Rauer, he's an Officer of Thiz Court, he has an office
here, and ie subject to The Court's jurisdiction, amd he holds
oate them should the matteyr be roopened, and the reason for
that is Just bacauvse of the client sengitivities around a Iot

of confidential information.

DIMNE ¥. WOLAS, RPR, DE CBR, and NI CCR
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AR. HOBNICK: May I ask The Court's permizsion to
pubmik thedse documents to the Califormia cowrt?

‘Theytre under seal in Thia Courk,

THE COURYT: - Only 4f Judge Ware agks me for them.

You can ask him to ask me, if you think that he’il
£ind that compelling. I'm not sure I would in his pesition,
put theyire here, ang the way ['wm perceiving this now -- and T

think the next stage is that I have to go inbto in camera

proceedings with siwmply Pacebook's attorneys and Mr, Farmet's
attorneys, just to clarify matbters a bit, but the way [ see it
i -» I #i11 presevve the basis for this lfwsua,

You can argue the igaue ko Judge Ware, I've wade
no ruling, with respect to whether ox not they'se relevant, or
not, bacauee I'm nok even going to look at them, because 1
don't think, at thisz stage, it is necessary for me Lo loock at

them, partisularly when there l& outstanding the quesclon of

-{whether or not there is an enforcement agreement that would

ohviate that aitogether.

¥R. HORWICH: Well, ¥our Homox, these -- the
subjsct of whet‘.he:.' thera ig a esttlement, it ssema to ma, is,
sbviougly, before Judge Ware, but theye fa still the gussticn
of whether the two cayes that are in This Court ars alive, and
thers is nothing, =t all, to indicate that they'rs not, aud,
in fact, all of the comsunicationa that have been given to

Thie Court about whether those two cases axy alive --

DIANE M. MOLAB, RPR, DE COR, and BJ CCR
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THE GOURT: ¥'11 tell you, wmy view is, if
Judge Waxe says that thisc ls an enforceable agreement; that
is, the t:e‘t'm sheet and sectlement agreement'a enforceable,
chese casez were dead on the day that this agreement was
entered into or the day afley. ’

If it'a not, then, you're right, theyiye over, and
Lhat's Lhe whole gist of the question, but It sewsms Lo me an .
undue waste ¢f judicial resources, and the partier Nave Cheir
pwn and have been making thaix own choices about the
expenditure of thedxs, ¥o litigate this in & parallel fashion,
particularly when nobody*s asking me 50 enforce this
agraemant ,

I will vake my divection from Judge Ware and his
regolution.

If this den’'t an enforceable agreement, then, the
cage ig HLiXl on -~ cases are gtili on.

MR, HORNICKX: Your Honor, the way that you've
phrased that point several times teday maken me wonder whether
Thim Court would sntertain a motion to open the settlement,
basad upon misconduck of the plaintiffs or thelr counsel In
falling to produce documents t‘nal:‘ thoy should have produced
before; in cther woxds., you've asked me ang I'm asking you --

THE COURT: HNot, until after Jwige Ware -- I'd
agk -+ not untiil Judge Wmre rules on thia,

¥'ve agked you in a laxge fashion, whether you want

ETANE ¥, HQLAS, RPR, DB CSR, and NJ CCR
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here, becawss this is the court that knows about these Lesues.

THE COVRT: Well, vou know, always be caveful what
you ask for. ‘

{Langhtor.)

PHE COURT: So -- hut we do Lhat seep Dy step.,

We don't have a 508 motiom, until we have a final
Judgment,

we don't have a finxl judgment yet, becauvee it in
wied up in this isoue of the enfoxcesbllity of thin agreement,
as to which a variety of igpues have been raised hexe, but T
will be heuwnd by whataver Judge Ware deciden, doncarning
enforcesblility of this agresment, and 111 deal with whatever
follow-on that leads to, either that he finds it to be an
enforceable agreoment or he dossn’t.

MR. HORNICK: well, Your Homor, the risk is that we
will ask Judge ¥are to order thwe production of these
document®, and he!il gay: They're nok relavant to the case
that'e before him.

THE COURT: Well, you know, you'll just have to --

MR, HORNICK: And that they belong here,

THE COURT: Right.

Gkay $@, Ehen, wa'll go step by step,

I suspect ha won't do that., That's my general
“iew.

My general view ip: He 1l ook at all the facts

DIRNE H. MOLAS, RPR, DE CSR, and NF CCR
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me to rule on the guestion of the snforceabllity of the
gettliement agreament.

Y11 tell you bﬁat I would do it more or lesz in
the same fashion and procsed in more or less the same Fashion
Judye Ware iz doing it, but I don'i even thiprk I have the
suthority be 4o that.

Ke has the authority -~ f£irst, he has the firet cut
ar thia. Parties wanted him to have jurisdiction to enforce
the agreement.

Ir's kind of a fine nuance te say that that's net
an exclusive choice of jurisdiction, although I frankly Eind
that meretricious, but the way in whieh I think this has Yo he
dealt with is ko gay: Judge Ware's going to deside it on the
hasis of the parties' submissions, and helll decide whethexr or
not ibts necessary to -- in order o wyule on it, te -- have
further proceedings in This Court, ard I stand ready to do
whiitever ig necessary, or he ¢an decide that it'# not an
enforceable agreement, and, then, weire off Lo the races
again,

BR. R&Rmcm Your Honoy, tho reason thab we ware
agking you to review these decuments is bepavae, if Judge Ware
doas find that it's an snforceable agreement, then, the
logical, cne of the logical, places to file a aew lawsuit and
to roopen this matter, under Rule 60 or based upon fraud on

the court or based upon fraud on the parties, would be right

OIANE M, MOLAS, RFR, DE CSR, anc HJ CCR
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and circumstances aurrcunding the settlement agraemant,
including an allegation that there was incomplate discicpure
thet contained a omoking -- o seriss of smoking -- guna, and
that was not completed at the bime that the parties entered
into this agreement and make whatever judgments he wants about
thak, bhut that‘é up to him.

MR. UWDRRHILL: Your Honoy, I have a technical
gueation, with respect to the vechnical ordexr harae?

THE COURT: Mm-~hmm,

MR. USDERHILIn I'm agsuming that we're not going
o have any issues dealing with anything with Judge Ware on
the lasues in front of Thig Court, ana, by that, I mean,
providing the pleadinge in This Couxy, Wy, Chatterjea‘s
afffdavit, rhoma sort of things, to the California gourt.

THE COURT: In there any proklem with that,
¥r. Chatterjee?

HR, CBATTERJEE: No.

WHE COURT: Tt seems to me that thome can proparly
bhe placed before Judge Ware.

MR. CHATTERJER: Yeah, I think you're vight.

vour Honor, we'ze not going to have an lssue with
that.

THE COQURY: Ckay.

MR. CHATTBRIEE: We've been doing that throughout

this case.

DIARE o, MOLAS, RPR, DE CSR, and Hd CCR
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THE COURT: ALright; so there is nothing having to
do with protective ordera in thip case that prevent the
submission of these documshta Lo Judge Wave, nor the
trangcript of bthis hearing.

MR. CHATTERJIEE: Obviously, Your Honox, thai ig
subjeee to the protective ordey provisions and all the thinga
you have to do in €alifornia to put things under seal.

THE COURT: Right.

MR, UNDBRHILL: Thank you, Your Hener, and thank
you for your courtesy in this gposition,

THE COURT: kiright.

go what I think T wamt to do at thie avage la: I
do want te hear from Mr, Parmet and his coungel, and I do wanb
to «» I think, my present inclinakion, snd I will tell counssl
if that's what happened, 18 to -- take the documents that he
has that he says ave relevant, keep chem undex seal, and wa'll
xeep them under geal in This Court, but, because this dedld
with the gueation ¢f whether ox not a mechaalsm Eox Discovery
that was deailgnad to liwmit diaclosure only to that Hegres
ungcessary is involved, I'm going to clﬁse the courbroom, and
vake this Ln camera, 8o X'd ask everyone who is not, eithsr in
a repropentative capacity for Facebook or for Mr. Parmet to
lgave the courtroom.

MR, HORNICK: Your Honor, would you like Connscti'o

counpel Lo wakt?

DIARE M. MOLAS, RPR, DB C5R, and NJ CCR
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{all parties returned to the courtroom.}

TﬁB DRPUTY CLERK: AllL yise.

Thia Henorable Court is back in session.

You may be sesated.

THR COURT: Well, having completesd in camera
hearing with Mr., Parmet and his ¢ounsel and counsel for
Facebosk, I think I should reporxt what I've chosen cc do here,
which I indicated ahead of tima,

AL the outset, howeves, lat wme just gay that it
peema to me that it is appropriate to kesp the trarscript of

the in samera proceeding in camexa, Mecause, nacessarily.

there was a discussion, te aome degree, of the substance of
the -- at ieast, Mz, Parmet:s view of the gubstance of -- the
documents that he beiieves axe at issue hers,

By keeping it in_cémexa, I 4o not nean Lo suggest
that it's not available to Judyw Ware, if he chooses to review
it; otherwise, the transcript of the proceedings is open, as
is customary in Thias Couxt.

HMr. Parmet has pussed up to wme, now, incorporated

in this single, three-ring binder, & ¢olleckion of documents

that ars at imsue in the dispute between parties and have neen.

the focus of the dispute between the parties, and I intend to
wave them dockebed ag a Saaled exhibit,
{A #gealed exnibit will be docketed.}

THE COURT: I will keep them in the safe, in the

DIANE M, MDLAS, #PR, BE CSR, and NF CLR
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FHR COURT: I think #o; I mean, I dontt want to
interfers wich your schedules, or anything.

HR, HORNICK: We're prepared,

THE COURT: I'll dictate whatever I do.

¥y intention is to reconvene The Court after thio
hearing and simply veport what I've done,

MR. HORNICK: We'll -- we'll be -~ we're prepared
to waik, Your Renor. -

THE COURT: OKays; 80 we'll take, maybs, a
fiva-mimace break, at thiz point.
’ 18 that sufficient for your
THE COURT REPORTER: Yeu.
THE COURT: And, then, wa’'ll hear frem the Pacehook
and Br, raymet's counsel.

TR DEFUTY ULERK: All rise..

{The judge exited the courcreom. }

(The partied were ssquestered, aubject teo
The Courtts order.}

{7 ghort recoeds was taken, )

i SRALBD, in camers bearing was held.)

{The proceedings were continued onrto the next

paga.} .
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control of the couxt, pending repolucion of other matkers by
the parties, and, more particularly, by Judge Ware.

Duxing the course of tha procesding, I fouad Lhat
Mr., Parmet did not eagage in aay knowing vioelation of the
proviegions of the order for Discovery of computar-memory
devices that was entered by Judge Gullings on
Septembsy 13, 2007.

I ¢id, however, indicats -~ and I'1ll make
axpiicik - that my view is even vo have dipcnssed the
exigtence of documents that he reviawed that did not involve,
what we ¢all, code ig m bransgression of the order.

The oxdexr, I think, Is quive explicit on the iassue
of what kind of disclosure to others Hr, Parmei could make;
more specifically, in Section 3, on Page 7, the order direcks
that Parmet and Agsociates may not discuss with ConnectU's
coungel or with anyonm else any information obtained from the
Facebook hard drives, except, wikh respsgt to the produced
progeam code, and, in the course of my digcussions with
ty. Parmet, I emphasizéd, again, ©o him the view that I have,
that that means he may not have any discussions, direct or
indirect, with Connecty’s counsel or with anyone elaeg --
chviounly, with the exception of The Court, direction from ne
or from Judge Ware, fox exampie -- of zny information obtained
frem the Facebook hard drives, except with respect to the

produced program code, and I'm patigfied that Hr., Parmet ie

DIRNR H, HMQLAS, RPR, DE CSR, and NJ CCh
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fully familiar and fully prepared to comply with this
provigion,

My own role in thia, I think, is to d0 ne mors than
simply pressrve evidence whiuh‘may oy may not bacome relevant
in che decislion-making procsse, with respect o settlement, .
which in now sngoivg befoxe Judge Waxe in Califormpis,

#whis geems to me bhe ordsriy way to proceed, and py
expsctation, an I expressed Co counsel, is thak, if bair;g
aware of the universa of potential disputes between the
parties, Judge ware, nevertheless., chooses to enforce -\-.ha
nettiement tarm aéreement, chat will be the end of the Lwa
cages pending before ma.

Whether there‘s follow-on litigation or some other
iniciatives that are undertaken i# far too epaculative for me
to addzeap at this point.

1f he finds that the setilemsnt agreement expressed
in the settlement term sheet is not enforceable, then, we will
re-ignite this wase -~ or, thege ¢ases, I whould say -- and
contimue the litigat::mn s soms other resclution., but the .
short of it is that the cora of the case id, I think, and the
core af the guessticn of whether ox not the case is concinued
i hefore ﬂ'udgenwara. and, until he’s made those
detgrminationa, X do nor.hing,' other than bBe snsurs that there
ia available such evidsnce as may hecome relavant at some ‘

point in the process.
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vhat the priest or the attorasy who has disclosed wo him
information which he is ahligated not to discloge to sthers,
that Eraqu_am:ly ereates tension,

7'm not suggestiny that's what's involved here,
wecause I don't know, act having reviawsd it, it rises ox
falls to that level, but, when there are these gompeting
considerations, it creatss tensionms for the parties.

They ¢id, I think, what is proper to do in this
petting, and I hope I've clarified; at leaat, provisicnaltly,
while we await the yvesolution fyom Judge Ware, what thaeir
respective vespongibilities are.

If there'p nothing further, them, we'll ba in
recesa.

‘Thank you.

MR. RORNICK: ‘Thank you, Your Honor.

THR DEPUTY CLERK: Al rige.

{The proceedings were concluded.)

{Court was adjourned.}
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14 thaere anything furthex from counsel?

¥, HORNICK: Just one quastion, Your Honor.

I do have coceasion ko deal with Wr. Pazmeb -«
THE COURT: Mm-ham,

MR, HORNICK: -- in cther cases, and, also, thers

may evern be gituszions in this cage, and 7 just want to go on

the vecord, that there are na surprises. and I vnderstand that

the or.der 1g limited to anything under protocol.

THR COURT: It ig,

MR. HORMICK: Yes.

'THE coun'r.z I mean, the oxdex }s ag the order
atatps.

with rasspact to hig axposure to any mataeviais in
this caee through the hayd drives, he is bound not to dipeuss
it with you, ewcept 4t it is code.

How, I say one othar thing, based on all that I
know, whigh in thts and in other ways im womstimes Iesa chan I
ghink I know, it seems to me that counsel have -~ and
Mr. Parmet have -« proceeded Propaxly. 7

1 said so in open court, with respect Lo
Hr. Hornick bringing it o my atcention, and I gaid so in
in camera proceadings with Mr. Pammet.

There are somebinmei Fhase vary &ifficult issues
that the parties Ba\va 4o struggle with, and @ wade the

anatogy, I think in open courk, but, also with Mr. Paemer,

LIARE M, KOLAS, RPR, DB CBR, and NF CCR
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