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PROCEEDINGS
(Court called into session)

THE CLER¥: The Honorable Robert B. Collings
presiding. The case of ConnectU LLC v. Mark Zuckerberg,

Civil Action No. 04~11923 will now be heard before this Court.
Will counsel please identify themselves for the record.

MR. HORNICK: ' Good morning, Your Honor, I'm John
Hernick from the firm of Finnegan; Henderscn, for the plaintiff
and I have with me my colleagues, Margare£ Esquenet, Troy
Grabow and John Gelchinsky.

THE COURT: Good morning.

MR. CHATERJEE: Good morning, Your Eonor, Neel
Chatterjee for all of the defendants and counterclaimants
except [or Eduardo Saverin. With me 1s Rob Nagsl. We're noth
from the Oﬁrick Herrington firm and then Jeremy Oczek from the
Proskauer Rose firm is also joining us.

MR. HAMPTON: Good morning, Your Honor, Daniel
Hampton representing defendant Eduardo Saverin, and with me as
co-counsel 1s Robert Hawk from Heller Ehrman.

MR. HAWK: Good morning, Your Honor.

THE COURT: .All right. This case has been referrad
tc me now for all pretrial proceedings, so what I wanted to do,
I know there’s a motion to extend the schedule thaf Judge

Woodlock set and there’s a motion we’re going to hear today and

there’s a bunch of other motions, which I711 talk to you about
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and I'm going to set them up for decision, either with or
without a hearing.

Tell me, let me hear from the plaintiff as to where
you are with respect to discovery and what type of deadlines
yvou want to put.into the case. Go ahead.

MR. HORNICK: Yes, thank'you, Your Honor, Where we
are 1s that party discovery--

THE COURT: Excuse me.

MR. HORNICK: ©Oh, I'm sorry, Your Honor.

THE COURT: Will you stand when you address the
Court, please.

MR. HORNICK: I’'m sorry. I was assuming because of
the set up here with the‘picrophone on the table we were
supposed to remain seated. 1 apologize.

THE COURT: That’'s all right.

ME. HORNICK: Whefe we are with discovery is that
party disccovery at least hag been at a standstill since about
mid July with a few exceptions. The defendants have made some
sporadic produoctions of documents, and in fact and I mean,
confer two days age, sald that they recognized the duty to
produce documents that helped their case and they’ve been doing
that, but since Auvgust 18 at least, the defendants have
refused to allow any depositions., We have five depositions
noticed. We haven’t been able t¢ take any of them, and the
defendants are withholding so much discovery that cur experts
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other analyses for our claims. And our damages expert=--
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can’t perform their analysis, ocur tech expert can’t do his
comparison of the code of the two website sites for purposes of
copyright infringement analysig, and he can’t compare the

websites as the face book launched for purposes of any of our

THE COURT: 1Is all the discovery that you claim
they’re withholding the subiject of these motions?

MR. HORNICK: Yes, Your Honor, with the excepticn of
a segcond set of discovery records in which we're meeting and
conferring at this time.

THE COURT: Okay.

MR. HORNICK: And then ocur damages expert neads
withheld financial information and documents so that it can
complete hils report, and even though we have these five
depositions noticed and although the defendants are refusing to
zllow them, we don’t feel like we could really take them anyway
at this particular time because there’s sc many documents that
we need to prepare for them properly.

s T said, we're now meeting and conferring on a
second set of requests, which may or may not get resclved. We

are taking some third party discovery. We’vs just started that

and we've also served our first set of reguests for admissions.
But basically, on party discovery, we're at a standstill and

have been so for several months.

THE COURT: Okay. Let me hear from the defendants.
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MR. CHATTERJEE: Thank you, Your Honocr. We
appreciate your giving us the time today.

Qur view 1s there has been fairly extensive
production here. The primary discovery issues that are out
there are - this is a trade secret copyright infringement case.

THE COURT: ©h, I just love it, scant discovery, lot
of discovery.

MR. CHATTERJEE: I'm sure you’'ve heard--

THE COURT: I guess it's the name of the game, but go
ahead.

MR. CHATTERJEE: I'm sure you’'ve heard it all before,
Your Honor.

The discovery issues that are outstanding, just to
sncapsulate them, is, they want to seek a mirror image, the
motion that’s subject to Your Honor’s hearing today, of every
hard disk drive in our company and [ can provide you with a
list but you have a sense of that=--

THE COURT: All right, well, we'll get to that
motion.

MR. CHATTERJEE: We’ve, you know, we've tried to take
the deposition and tried to get their trade secrets identified.
There’s a trade secret case that really lies--

THE CCURT: How many depositions, have any
depositions been taken at all in the case?

MR. CHATTERJEE: There has been one 30(bh) (&), which
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was one of our attempts to try and get them to identify their
trade secrets. That is the subiect of a motion to compel, Your
Honor.

THE COURT: Okay. And how many cther depositions do
vou have noticed cr how many others would vou like to take cnce
these discovery disputes are resclved?

MR. HORNICK: There probably will be a fair number of
third party depeositions. I would say at least five or six.
We'll want to takesindividual depositions. That’s probably
going to be three or four individual depositions and one
further 30(b) (6), Your Honor, sc I’'d say roughly 10.

THE COURT: Okay. Ckay. Now, let’s see, s0 all you
want this motion to do is basically 1ift the deadlines in
parégraphs two, four and six?

- MR, HORNICEK: Yes, Your Honor.

THE COURT: All right.

MR. CHATTERJEE: Well, Your Honor, also 1in paragraph
three, that’s the close of discovery.

THE COURT: I'm sorry, two through four and six.
(Pause)

THE COURT: Well, I suppose one of the guesticons I

i=

ask you is does it make sense to ~ I mean, I know it was set up
so that expert reports would be due November 1°% and December 1°°
and close of all discovery on December 15, Does it make more

sense to get a date for the completion of the fact discoveary
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and then have the expert discovery schedule?

MR. HORNICK:‘ Your Heoror, I think so. The problem
we' ve run.into with expert and fact discovery closing on
December 15 is that we need important fact discovery for the
experts to do their reports by November 1°°. They haven’t been
gble to due that because of fact discovery being still open.
3o I-- |

THE COURT: I'm géing to give you an extension. I
just want to try and get--

MR. HORNICK: I would suggest--

THE COURT: ~-~one that is going to work.

MR. HORNICK: I would suggest that we have axpert
discovery closing after fact discovery.

THE COURT: What's the defendants’ position?

MR. CHATTERJEE: You’re Honor, 1 agrees with you. I
actually think that’'s a better way to go.

THE CCURT: All right. Now, once I resolve all these
discovery motions, what timeframe would you need to complete
non-exper:t discovery?

MR. HORNICK: Your Honor, we were going to propose
three months from the time the motions are résolved. If they
were resolved today, we’d propose February 15%", which is
roughly three months from now.

THE COURT: They’'re not going to be - one might be

resolved today, but the rest of them aren’t going to be
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resolved teday. I mean I’'11 get to them when I can get to
them, but that number cf discovery disputes is guite a burden
on the Court. I'm very happy to do it, but, you know, I’'ve got
other cases and other mediations I’ve got to do, so 1711 get to
it when I can.

What do you say as to the timeframe you need for
non-expert discovery once the motiocons are decided?

MR, CHATTERJEE: Your Honor, I think it’s probably
going te be closer to five months; however, there is a motion
to dismiss also pending and that may, of course--

THE COURT: Well, I'm not.going To stay any discovery
while that - I mean I’'11l get to that also. I've got to do a
report and recommendation on that, but I'm not going to stay
any discovery, so you're going to go forward with the case,
with discovery. So you think five months?

MR. CHATTERJEE: I think five months and then we’ll
deal with experts after that, Your Honor,

THE COURT: Well; no, we're going to get that done
right now. Now, cnce the fact discovery ls completed, there
wag a ~ how much time would you need tc get vour sxpert reports
in, plaintiff?

MR. HORNICK: We were golng to propose that we finish
them twe weeks after fact discovery closes and that rebuttal

repeorts be due a month later and that--

THE COURT: Well, did he set it up with - oh, he set
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it up with those things you have the burden of proof on?

MR. HORNICK: That's right, Your Honor. So what
we're proposing is that--

THE CCOURT: Twoc weeks and then rebuttal reports how
long after?

MR. HORNICK: Month, one month, and then depositions
being completed one month after that.

THE COURT: You mean the expert deposition?

MR. HORNICK: Yes.

THE COURT: What's defendants’ view on that?

MR. CHATTERJEE: That seems llke a workable schedule,
Your Honor. I think that the copening expert reports, two waeks
may be a little bit short, but not to a huge extent.

THE COURT: All right. I'm sorry, you said expert
depositions being completed 30 days after the rebuttal
Reports are due?

MR, HORNICK: Yes, Your Honor.

THE COURT: Ckay. I will set such a schedule., I'11
make the decision between those things vou disagree on, but I
will, I will put a new schedule in place, and I'll vacate the
deadlines that Judge Woodlock had set so that you’re not,
you're not in violation of his order, you know, at any time.

All right, let me hear the issue with raspazct to the
mirror image, please, |

MR. HORNICK: Yes, Your Honor. This motion that
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ot
fo—y

we’re hearing today actually seeks two very different things
and it could be twe completely separate motions. We combined
them because we had the pages to do it so we did so. The two
things that the motlon seeks are the face book code_from,the
time priecr to launch and the time of launch and complete cocds
from after launch all the way up through October of 2004, and
in fact there’s elements missing from the code that’s been
produced even after thatr date. So basica;ly what we're looking
for is complete face book code from the time of inception to
date. And in addition to fhat, we're looking for some ccde for
something calied face match, something called course match and
also an on-line journal that Mr. Zuckerberg kept relating to
facg match. And then the second thing, the second distinct
thing that the motion seeks is decuments that were creatad on
or after May 21°" of 2004. Now, by blocking the discovery of
both, the defendaﬁts have sffectively blocked the big picture
¢f this case. By bleocking the code and the databsase
definitions that would go--

THE COURT: ©f those things you're requesting, how
many of them do they say exist but they refused to produce them
and how much, whzt of Them do the

I roensr An onat avdict?
gntr O nOT avicty

m

MR, HORNICK: Well, with respect to the code, they
don’t give very clear explanations at all as to what exists and
what doesn’t exist. They do say that there are 600 to 800
memory devices. Well, we don’t need imaging from nearly that
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12

many, and I have a specific suggestion of what we can do that
would be a fairly pretty limited amount of imaging. With
respect to the documents--

THE COURT: Well, why d¢ you need imaging, if I order
them tc produce them, they produce them, why do you nead
imaging?

ME. HORNICK: .Well, I believe thelr position is going
to be that they cannot find this code.

THE COURT: Well, that's why I was asking. They =zay
it doesn’t exist?

MR. HORMNICK: Well, they say that it doesn’t éxist.
That's right. I don’t think anyone disputes that it existed at
one time. There obviously had to be code the day that the
webzite launched. There had to be_code to develop that
website, but that code doesn’t exist. They say the earliest
code they can give us from October of 2004 and the website
launched in February.of 2004. BSo there’s a whole esight months
there that aren’t accoﬁnted for. So I belisve their position
is going to be that that code doesn’t exit. What we’ve asked
for in the motion is that the Court order that the code be
produced if it’s found, but in addition that we want to image
certaln memory devices where we are likely to find that code
then an expert can--

THE COURT: Well, why would you be able to find it if
they can’t find it and say it deesn’t exist?
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ME. HORNICK: Well, we're not sure that they have
zctually looked for it, but here is what imaging is all about,
Your Honor.

Imaging is simply & process to allew an expert to go
and then look for the code. MNow, i1f you delete something from
your computer, you may think it’'s gone--

THE COURT: Ch, I know.

MR. HORNICK: =~-but it’s not. It probably isn’t, and
if the hard drive or whatever kind of memory device 1t happens
to be is imaged, an expert can then go take that and lock in
thne deleted arsas and look all through it and try to find code
that is supposedly deleted. Now, I don’t think that the
defgndants are golng to represent that they’ve taken that step.
We want to take that step because they say they have simply
looked for the code 1n existing sterage files and they can't
fing it. I think there's alsc a reason to suspect whether
their clients would be forthright with them with respect to
producing code. So depending on what steps they've taken to
look for it, it could even be there. That's why we ask that
the Ccourt order it to be produced it itfs found, and alsc that
we're permitted to do imaging so that our, cr a, I should say,
an expert, an independent expert can look for it and try to
recover it. After which, i1f it's recovered, it can he
produced.

THE COURT: All right, now you were saying, you said

YOUNG TRANSCRIPTION SERIVCES
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you had a simple suggestion when I interrupted you with my
guestion.

MR. HORNICK: VYes, yves I do. The, what we really i
need, and I think what we need to be practical is to get what
I'm going to name on & rolling basis in this order. If we find
what we want a2t the beginning we wouldn't have to keep reolling
down, down the line. Number one would be the individual
defendants’' memory devices, éince Octoﬁér of 2003, including
any crashed hard drives plus the FaceBook.com's devices or
gservers at the time of launch, up to the time of launch, and
any backups. First we'd look at that because that takes us to
the time prior to launch and up to launch and it also tzakes us
into the individua;s' devices that they've held since this all
started in October of 2003.

THE COURT: Well wouldn't, let me ask you this,
wouldn't, if in fact everyone can, is, agrees that this, thesge
codes existed on the defendants’ computers at one time,
although they guote, don't exist, or it’s alleged they don't
exist now,‘aren’t the defendants zble to specify as to what
memory devices these codes were on at any particular time?

MR. HORNICK: Well in interrogateries answer we've
tried to get identification of what memory devices there were,
and we haven't been able to get that informastion. So what
we're doing-- ’

THE COURT: What do you mean you haven't been able to

- YOUNG TRANSCRIPTION SERIVCES
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we're entitled to get that information in response to an

151

get them?

MR. HORNICK: Well, we hadn't, we, in, in response to
this motion the defendants put in a declaration saying there
ware 600 to BO0O memory devices plus computers. And so we
served an interrogatory, ldentify them. Well, we got was a
printout that identified serial numbers for 500 of something,
we don't know what. We don't know what the date of it was or
anything. We don't know what 1t was 500 of. So we've been
meeting and conferring to try to get an identification as that
word is defined in the lecal rules of what memory devices they

have. But you see, although we want to get that, and I think

interrogatory, we believe we can find the code by taking a more
surgical approach to particular memcry devices. We can't
identify them with specificity because we haven't been given
that informaticn, but I can certainly say that we'd like to

image whatever memcry devices were being used up to the time o©

4

launch and at the time of launch, and then after the time of
launch, assuming we don't find what we're looking for in there,
we'd want to lcok at the servers that were used for the
FaceBook after lzunch. At the fime of launch it was launched
at one server at a server company. Server ccompaniles back up.
They have to back up. They'd have huge liability 1f they
don't. And in addition to that, the defendants were on notice

of these claims six days after launch, so they certainly should
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like a disk maybe, or one of those little drives that plugs

16|
have informed their server companies to maintain whatever they

had. They should have maintained whatever they had in their
own possession. Now within two months after launch, the
FaceBock was on five servers, so i1f we can't find what we nesed
on those original, that criginal one server, we go to the five,
On April 14" of 2004, it was moved to a different server. Tf
we can't find what we need in the earlier things, we go to that
one. And then after that, we can simply look at whatever
servers are used to run the FaceBook in various colleges, and
I'd start with Harvard. So we don't need 6QO memory devices.
We don't even need to take them offline to do this. ALl we
need is to get access to their perscnal hard drives and cther
devices, the server companies they no longer use, so¢ there's no
burden there--

THE COURT: What's this there's, and I'm not, I will
tell you right up front that I'm net someone who's
technologically expert, what is the distinction between a
server and hard drive?

MR. HORNICK: Yes, well, in some sense there isn't =
bilg distinction, you Henor, but basically what happens is if
you were to create a website, if you would, and you did it on
your computer, it would be stored con the hard drive on Your

computer. You might back it up to some other memcry device,

inte the back cf the computer. You might also back it up fc
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the server here at the court that runs your whole network.
That's what & server is. It's just a hard drive in a different
place that a lot of people are linkéd into. Now-—-

THE COURT: But is it, te, to get on the server's
hard drive, deces it have to be backed by an individual off of
an individual computer?

MR.. HORNICK: You might, you might store something on
that server, but 1f we wanted to take an image of it, we wodld
then go to that server, take an image of that. Now, what I'm
saying about what happens--

THE COURT: HNo, my question is, why, when you're
saying that things from an individual compuﬁer‘s hard drive get
on the hard drive of the server when somesone backs them up, so
isn't the server then, vyou know, isn't the best evidence so to
speak the individual hard drive of the computer?

MR. HORNICK: Well, it depends on what we're looking
for here, Your Honor. If we're looking for the Harvard
connection code that Mr. Zuckerberg worked on, that's prcbably
golng to be in the individual's computer. It's prebably not
going to be in the server that ran the website. If we're
iooking for that face match c¢ode or the course match code or
that online journal, 1t's probably going to be on the
individual computers. But if we're looking for the FaceBook

code up to the time of launch, it probkably was on

Mr. Zuckerberg's computer. On the day of launch, 1t was on
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181

some third party server. He uploads it to that server. The
server then runs it, runs the website. They no longer use that
server, so you'd want tc go that one, image it and it's not
going to be any burden to, I mean, they don't have to take down
the business to do that. And then at some peint in time, they
moved toc ancother server. B30 what I'm saying is that if we
start with the perscnal computers and the server on the date of
launch, we may find what we nsed and we might ncot have to go
any farther.

THE COURT: Qkay. We may hear from the defendant.

MR, CHATTERJEE: Your Honor; it just, it seems to me
that this is a very focused issus they want te get certain
code. We'wve searched for 1t. We have—-

THE COURT: How have you searched for 1t? Tell me
what you've done.

MR. CHATTERJEE: We, we, we have actually gone to the
facilities. We've actuzlly gone to Marc Zuckerberg, the
founder of FaceBook and rsally the person with the fulcrum of
this case. We've gone to his home and we've actually
physically searched his home without, without him participating
and we'wve gone--

THE COURT: Now, how have you searched his home?

MR. CHATTERJEE: We'wve actually gone through, you
know, all of his, you know, his room where he keeps all of his
electronic sguipment. We've gons through the, the other people
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in the house that iive there, there are a number of psople
that live there, they're a bunch of collsge students,
essentially living together. We've gone to the FaceBook
offices and physically searched it. We'wve produced code that,
one ¢f the things that wasn't entirely clear from the
presentation was that, 1t creates the inference that there’s
been nc code provided. We'wve provided a falr amount of code.
There's one memory stick that we have where we produced that
code and it was a corrupted file. Now, the server that
Mr. Hornick was talking about, ofiginally when the FaceBook was
created, the server éctually was a laptop comﬁuter. It was one
in the same. As the, as the needs c¢f the system grew, thesy
axported 1t to other places in order to support, you know,
dozens, hundreds, millions of ?eople accessing the system, but
there would be new versions of the up code created as the
system grew and the needs changed. We produced all of the code
that we've been able to find from those earlier days. We
continue searching and we've actually, now that the FaceBook
has grown there's a person in charge of operaticns and there's
alsoc a perscon in charge ¢f the IT infrastructure. We continue
working with them fo see 1f we can locate the additicnal that
would ke responsive that deals with the source of--

THE CCOURT: T take it there'’'s no dispute that they're
entitled to the scurce codes and the only iszue i1s whether they

s that true or not?

[N

exist or not,
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MR. CBATTERJEE: Your Honor, I, I think there's one

refinement on that. It's, when you sa§ the source code--

THE COURT: Or source cocdes.

MR. CHATTERJEE: Right, the, I, I think after z
certaln point in time, the source codes totally change and
there's really ne, no need or relevance for that, but, however,
during the relevant time period, the pre-launch--

THE COURT: Is there a dispute as to the relevant
time period?

MR. CHATTERJEE: I think there is, Your Honor. That,
that's actually the second part.

THE CCURT: What do you say the, oh, that’'s the, the
May 21, 2004 issue?

MR. CHATTERJEE: Yes, Your Honor, although we have
produced the source codes.

THE COURT: 0Okay. Now when you say you searched,
what have you done with respect te hard drives?

MR. CHATTERJEE: We have, do yop mean have we lmaged
them, is thai vour guestion? We--

THE COURT: Have you locked for deleted items on
them?

MR. CHATTERJEE: Yes. We've, I mean obviocusly
there's—-

THE COURT: Have you, have you done what they, if
they got the mirror image, have you done what they're going to
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deo?

MR. CHATTERJEE: We've done some of it. We're trying
o do some more of it becauss, we notified them yesterday. We
think we've found some additional material. We're not sure
what it is, and we're trying to take the forensic images and
provide that information to them if it's responsive.

THE COURT: Well, it seems to me that the way, the
way things work is that the plaintiff makes a reguest for
evidence that's relevant to the claims and defenses of either
party of which they're entitled to under the rules. If they've
requested this stuff and you have not objected to it, then it
seems to me it's your burden to produce it. And I normally
would not go to allowing cone party to have a mirror image of
another party's computer unless I was, unless I had scme reascn
to pelieve number one that it wasn't being, that, you know,
that the defendant wasn't doing it to the extent that they were
chligated to do it under the federszl rules, or there was some
sort of chicanery involwved, and I think that's, that's where we
are on, on this particular things.

MR. CHATTERJEE: We, we've produced everything wes've
been able to find and we've searched fairly thoroughly of all,
all the electronic devices we've been able to find te date, and
we continue to do that. So, Your Honor, I mean, we've produced
the code that we've been able to find. Now what the plaintiff
wants to find, is they want to find the Harvard connection
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code--

THE COURT: Right.

MR. CHATTERJEE: --on these laptops. It isn't there.
They may not be happy about that, but that's a truism. They
want to find Harvard connection code copied intec the FaceBook
code that that we produced. That isn't the&e. They’re not
happy about that. We've, there are some pleces of
information--

THE COURT: Well, they’re not coanvinced it's not
there. That, that's the issue.

MR. CHATTERJEE: Right, and Your Honor, we searched
and, and--

THE COURT: Right.

MR. CHATTERJEE: ~-some evidence simply may not exist

anymore. We, we've looked thoroughly for it, and I'm not sure
the Draconian relief of mirror imaging every single one of
these systems is going--

THE COURT: You're saying 1t would do no good because
vou've already deone it, and you can't find it.

MR. CHATTERJEE: Yes, Your Honor.

THE COURT: That's your positicn.

MR. CHATTERJEE: Yes, Your Honor.

THE COURT: A1l right.

MR. HAMPTON: Your Hcnor, 1f I might be heard

briefly--
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THE COURT: Sure.

MR. HAMPTON: --on behalf of defsendant Saverin.
Defendant Saverin's situation illustrates I think a kit of a
propblem with the plaintiff's monolithic approach here. Even
with Mr. Hornick's proposal for a rolling search, he's
requested the images of all tﬁe individual defendants' hard
drive. Mr. Saverin is one of the individual defendants. In
opposition to this metion, he submitted a declaration stating
under cath that he never had any of the code, either for ﬁhe
Harvard connection or for the FacseBook, and his involvement
with this whole case was brief. He's an economics student who
was providing some inside on the business model for the
FaceBook, never had the relevant cocde. The situation is even
worse, however, Your Honor, because he longer has the hard
drive. for the relevant period we're talking about. The
computer that he was using at the time he's given to his
mother, who is & clinical psychologist in Fiorida. She now has
the computer and is using that in the conduct of her business
and presumably that has highly sensitive patient information on
it. So the plaintiff's propesal, although it seems reascnable
to say well we just want fo start with the individual hard
drives of the individual defendants and the servers cf the
FaceB&ok, really shows that at least with respect to defendant
Saverin how overbroad and unjustified that request is. I'm.

sure you'll hear Irom Mr. Hornick akbout what he thinks of where
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we are on that issue now, but as I just heard his proposail
today, he would still propoese that we provide the image of Mr.
Saverin's individual hard drive, and there's no record evidence
whatsoever that that is reasonably calculated to lead to

anything that's relevant in the case, particularly the source

code that they claim is really what they're after here,

MR. HORNICK: Your Honor, i1f I might-?

THE COURT: Go ahead.

MR. HORNICK: There's a very important reascn to do
imaging other than what we'wve heard. They say, and this is the
first we've heard that they'wve made these steps, there's a lot
of unexplained things about the background of this code, but

there's a very important reason to do imaging other than to

find the code and that's to find if it was deleted, for example

after claims were assertsd in this case. That's something
that, that an expert would look for. Five years ago, ten years
ago~-

THE COURT: Wait & minute, heold on.

MR. HORNICK: Yes,

THE COURT: Hold on. Are, are you locking, 1s your
search including a search fcor deleted documents that may be on
the hard drive that an expert would have been able o retrieve?

MR. CHATTERJEE: Your Honor, we've searched for, for
code anywhere on these devices.

THE COURT: Answer the guestion specifically.
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MR. CHATTERJEE: Yes.

THE COURT: At, does vyour, has the search that yvou've
conducted involve a search that would involve the search of
deleted items that might be recovered?

MR. CHATTERJEE: VYes, and it continues to this day.

THE.COURT: Continue, Mr. Hornick.

MRE. HORNICK: Sc the issue is not just whether the.
information might have been deleted, but when it was delested
and in what situation, what concept.

THE COURT: Well, if they can't find the deleted
items, how ares thev going te £ind when it was deleted?

MR. HORNICK: Well an expert may be able fo confirm
those things. Five years ago, ten years agc, imaging hard
drives was unusual. But today-=-

THE COURT: I know.

MR. HORNICK: --it has become very common.

THE COURT: I know, but it's uncommon for one side in
a dispute to get z mirror image of another side's computer.
That is not the usual way the things are done in litigation.

That, that, that's an extracrdinary remedy which is the reason

fthat I'm trying to assess the nesd, your asserted need and what

their position is.

MR. HCRNCICK: Well, Your Honor, I would say that
although that it is ﬁnusual that it may not happen on the every
day course, but it is not so drastic because all it is is the
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device to help try to recover documenits that everybody admits
existed at one time.

THE COURT: Yes, but one of the proglems with it is
you got the whole hard drive and you get tons of documents on
there that are, that are not, not relevant, not necessary for
the particular purpose and it's a, it's, a lot cof defendants o
opposing parties see it as a gross invasion of the privacy of

thelr business. That's the problem with it.

very issuve and the problem is that you can't do an image of
just the part that vyou need.

THE COURT: I know, that's the--

MR. HORNCICK: Because you don't know what part vyou

need,

te give people mirror images of other people’s computers.
MR. HORNCICK: But we've built into the particular

protocol that we're proposing pretections against finding and

all, we originally proposed that cur expert would do this. We
don't want 1t to be our expert now for various reasons. We
would propose an independent exper# do this. And the
independent expert 1s to look only for code., And the
indepehdent expert, we will not be present while he does hils
work. He'll sign the protective order. There will, nothing
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that he does will disclose any attorney/client privilege,

THE CCURT: And it will be at vyour expanse?

MR. HORNCICK: And it will be at ocur expense, that's
right. What he finds will be provided to both counsel and to,
and we can provide it tc the Court or he can provide it to the
Court. He malntains the copies of that, those devices,
whatever they are in a‘secure fashion or he can provide them to
the Court to maintain in a secure fashion until the cass is
over. The courts that have considered this issue have looked
at all of these issues about whether the, whether you'zre
providing access to privileged information or confidential
informaticn or other types of information, and they've said
that you have to, have to weigh the needs of the case versus
the burden. And in many cases have found that the needs of ths
case outweigh the burden and what they do is they put into

place & protocol that protects the parties’ rights so that,

that burden is minimized.

THE COURT: All right. What's your problem with that
protocol?

MR. CHATTERJEE: Your Honor, it's, it's exactly the
escalation procedure that Mr. Hornick identified. First off--

THE COURT: But in what, what, why is there, why is
that a, why 1s his proposal a problem from your point of view?
The person who's going to lock at it is not connected with
them. In other words, they're not going to, you're not golng

YOUNG TRANSCRIPTION SERIVCES
(508) 384-2003




Case 1:04-cv-11823-DPW  Document 155  Filed 03/28/06 Page 29 of 57

10
11
12
13
14
15
16
17
18
19
20

2]

23

24

25

28

to have the problem of information fhat otherwise would not be
disclosed to them, being disclosed to them. And it's going to
be done at their expense, and the person is willing to sign
whatever protective order is necessary to pr§tect you. Why do
you cbiect to 1t?

MR. CHATTERJEE: 1It's, it, it's an issue of burden,
Your Honor. I mean this is a=--

THE COURT: Why is it a burden on you=--

MR. CHATTERJEE: 1It's because of—

THE COURT: --as cpposed to them?

MR. CHATTERJEE:. It's because of the business
disruption that would flow from it. If they Jjust want to--

THE COURT: How is mirror, making a mirror image of
hard drives disrupt the business? I thought that was something
that was falrly easily done?

MR. CH TTERJEE: It, it is not, Your Honor. In, in
order to image our entire server architecture, that's where the
600 devices come into play. You can't, you havé to shut down
the system in order to make copies of all of these things.

THE COURT: And how long does that take?

MR. CHATTERJEE: It cou;d-take up to two weeks to de,
Your Honeor. And, and 1f, if we foliow Mr. Hornick’'s procedure;
and let me cffer maybe-—-

THE COURT: And is that the, but that is the problem
vou have with it, that it's, it's the burden on your business
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and the disruption, that's your cbiection?

MR. CHATTERJEE: Yes, Your Honor. .If, now, the other
piece of it of course is if we're going to, if we're going to
do any kind of mirror imaging, I think we should focus on the
place of where 1t's likely to be. And to me, I think
Mr. Hampton talked about one of the defendants. The other
defendants were also non-technical pecple. The person at the
fulcrum 1s Mark Zuckerberg and if, if we, we don’: ﬂave the,
the computer we, we are still looking for it, and we may find
it, that he had during the relevant time period, that's the
issue. But, if we wanted to image, for example, his hard drive
and look for source code on that hard drive during any of the
relevant time periods on his personal computer, that might be
one thing we could do, and if we can't go, we've tried to go
back to the ocutsourced server, architectural people that we
signed an agreement with to get it, they, they didn't have it
anymore. We can try and find some additional materials that
are not in service that are during this relevant early time
period for FaceBock, and we could image those. But that's a
very narrow inguiry. If it’s not there, it's not going to be
anywhere. And we've already looked there.

THE COURT: Well, what, let me ask the plaintiff's
counsel, what do you say to his, which seems to be the only
cbjection to doing this is this burden and interruption.

.MR. HORNICK: Yes. First of all there'd be no
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disruption of their business because to image the individuzl's
devices won't disrupt their business. To image the server that
was used at the time of launch and shortly after launch will
not interrupt their business because they'fe not“using thcée
servers anymore, and if we ever get to the polnt where we need
to image thelr servers that they're using today, first of all,
we'd only want to image the one that is running Harvard, that's
not their whole business; secondly, I'd be very surprised if a
company llke this 1s not using redundant servers. That means
you're running both at the same time. You have a backup. If
one dies, you have a backup that's running. So you can image
one, the company runs on the other one. No disruption of the
business. MNow, in addition to that, I heard z very interesting
fact. They asked the third party server if they have it. They
sald we don't have It anymore. I'm sure they didn't ge in and
image their hard drive and look for it, and that's what we want
to do.

THE COURT: Well let's, let me ask you this. If we,
if, 1f you were doing it sc you were not disrupting their, I
meén, does it make sense to do it, vou talked sbout a rolling
kasis, just do a discreet number initially and have your expert
look at that, and 1f that, if we did it that way, what would,
what would be thse discreet number vou'd start with, just go
down the 1ist?

MR. HORNICK: Well, I'd start with the devices of the
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individuals, and I don't know now many they have. Let's
assume they each have one laptop or cone computer, so thers are
five individuals, and by the way those individuals are
important because Mr. Moskovitz, Mr. Zuckerberg has said in the
preés, Mr. Moskovitz, this was as much his website as it was
mine.

THE COURT: CQCkay.

MR. HORNICK: And Mr. McCollum, he's a programmer
toc, and he's a graphics guy, neither of the other two are, so
he would have probably been involved in the graphics,

THE COURT: So you've got five Lndividualé.'

MR. HORNICK: Five individuals plus whatever server
was used to run that launch. Now 1f it was one of their
individual computers, we've already, that's already on the
list, but if it was a2 third party computer, it would be--

THE COURT: I thought he, they represented tﬁ you
that it was launched, the weksite was launched from an
individual computer and it was only later that it was expanded,
isn't that what you told me?

MR. CHATTERJEE: Yes, Your Honor.

THE COURT: Okay.

MR. HORNICK: Fine, sc we've got that one on the
list. Then, the moment that it went on to some third party
4th

server, which was sometime between February and sometime in

March of 2004, we want to go to that company, and we don’t know
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whe it was. We, we have a suspicion of whe it was but we
don't really know.

THE COURT: That's the one that they said they asked
and they couldn't-- |

MR. HORNICK: I assume so. I don't really know that,

THE COURT: Okay.

MR. HORNICK: We want tc go to that company and we
want to go and lock at whatever server they were using to run
the FaceBook. And then if we didn't find it there, on April
14 they went to vet a different company. We'd want to go to
them. And then by the end of May they were on yet a different
company, I believe, and we'd want toc go to them. So I assume
they only need one server to run Harvard at the time that they
were just shortly after launch. They, I tﬁink they had 30
schools by the end of May, if I recall correctly. So if we
were to look at the server that was running Harvard in that
time period, we'd probably find what we were looking for or not
find it at all. 8o to go back and recaep the list--

THE COURT: Well why wouldn't we at least start with
the individuals and then the server of the, of the company that
had the server on the, at the time of launch? Why wouldn't we
start with that and see if that got you the information you
wanted before vyou went to othars?

MR. HORNICK: That's what i'm saying, Your Honor, a
rolling basis.
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1 THE COURT: Well I'm not, I'm, you're saying

Q)

rolling, that means it rolls without any court intervention.

3. 11, what I was, and what I, what I'm thinking of is, you know,
4 laliowing it as to & certain, sort of holding the rest in

5 labeyance.

6 ME. HORNICK: At, that actually, the more the Court
7 |is involved in it, the happier I would be, Your Honor. So--

g THE COURT: I'm not sure the happier I'd be, but,

% Jokay, go ahead.

33

10 MR. CHATTERJEE: Your Honor, we don't, to the best of

11 |my knowledge, and I could be wrong on this, I'd have to check

12 lwith my client, we don't have a relationship with that company

i3 anymore., So, I, I'm not that they can even be heard on this

i4 isgue.

15 THE COURT: Have you, have they asked you the name of

16 }the company?

17 ) MR. CHATTERJEE: They, I believe the name of the

18 company was EBEquinex {(ph).

19 THE COURT: No, did they ask you on interrogatories
20 {what the name of the company was?

21 MR. CHATTERJEE: I don't think they did. I can't
22 {recall for certainty. They may have. But I, I can't=--

23 THE COURT: Well, dc you have any problems letiing
24 f{them know the name of the company and the address of the

25 | company?
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34
MR. CHATTERJEE: No.

THE COURT: Okay. All right. Well, I, you know, if
it's not within your possession, custody or control, then it's

going to require another methed of obtaining discovery.

MR. CHATTERJEE: Your Honor, as I've said, we've, zll
places that Mr. Hornick is recommending——

TAE COURT: I knew, but if, they, if you don't cbhiject
except on the grounds of burden and it's not a burden to you,
and it's at their expense and you have z2ll the protections, I
don't see a basis for denying it.

MR. CHATTERJEE: Your Honor, I'm fine with that with
respect to Mr. Zuckerberg., It's the other individual
defendants-~

THE COURT: Welil, I know the--

MR. CHATTERJEE: -~that are not involved—
THE COURT: ~--this gentleman has a particular
problem, which I'11l get to, but, do any of the other defendants

besides Saverin have a problem? You represent all of them,
except for him.

MR. CHATTERJEE: I represent all of them and, and
nong of them were deing code development. That, that's their
issue. They don't, they, they haven't been involved in the

code at all. And they certainly don't--

THE COURT: Well, are there, there, I haven't looked
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at the papers in & while. Are there affidavits froem them
indicating that the ccdes were never on their computers?

MR. CHATTERJEE: We did and we'd be happy to submit
that.

THE 'COURT: I mean are you representing that to me?

MR. CHATTERJEE: I, I am %epresenting that to you.

THE COQURT: Other than Mr. Zucksrberg, none, no codse
was ever on the, any of the computers of any of the other
individuals?

MR. CHATTERJEE: That, that's my understanding, Your
Honor.

THE COURT: Alllright.

MR. HORNICK: Your Honor, interestingly when we were
doing this briefing, Saverin did put in declarations. None of
the other people put in declarations. And if you locked at the
briefs, there's very little information about what really
happened. I'm hearing a lot of it for the first time today.
What Mr. Zuckerberg said in the press, this site is as much
Mr. Moskovitz' as it is mine. And he was doling code
development, and there are documents to show that.

Mr. McCollum, same thing is true. Mr. Hughes, maybe not. But
I'1l teil you something about Mr. Saverin, on January 12" of
2004, Mr. Zuckerberg sent an email saying I want to show you
the website, this website that was being developed. And it's
entirely possible that the website might have been emailed to
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Mr. Saverin. He didn't deny that in his declaration. He just
sald he never had the code on his computer. But it's possible
that he may have received emails, and therée could have been
attachments to ema;ls. So, even_Mr._Saverin éould have
something on his cémputer, which isn't covered by his
declaration. Neow, I would object to there being declarations
fi:led today that say that none of these people ever had
anything on their computer when those should have been provided
in the briefing process. It would have been a natural thing to
do. Saverin did it. We didn't get any explanation whatsoasver,
any declarations whatsoever from the other defendants.

THE COURT: Well I —.yes, go ahesad.

MR. HAMPTON: Well, Your Honor, I, I, I think that
vou understand the position with Mr. Saverin. We'wve heard an
interesting theory as to how it's conceivably possible that
there might be code on Mr. Saverin's computer but that doesn't,
that's not the kind of showing that you would need in the face
cf Mr. Saverin's declaration that there's no code there. The
plaintiff's have a theory here that they're desperately in
search of some evidence to support it. I would suggest that
they ought to start looking in the logical places, and if
during that process they come up with some actual information
to suggest that Mr. Saverin's perjured himself and his
declaration says he doesn't have any code, that would the
appropriate time to talk about imaging his hard drive.
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THE COURT: Was the name of the company that he
mentioned the one that you suspectéd it was? g

MR. HORNICK: Yes, it was, Your Honor. And we'did
ask for thet information in discovery-—-

THE COURT: And now who was, who were, what it the
namé of the corporation and whers are they located?

MR. HORNICK: Eguinex. I don't know where they are
located.

THE CCOURT: Where are they located? What's their
business address?

MR. CHATTERJEE: I can't recall off the top of my
head, Your Honor. My, I, I'd have to go back to-— Z

THE COURT: I take it it's on this planet, right.

MR. CHATTERJEE: 1It's in the U.S5. and it's on the
2ast coast.

THE COURT: It's in the U.S., a1l right, okay. It's
on the, what coast?

MR. CHATTERJEE: I think it's on the east coast, Your
Honor.

THE CbURT: East coast.

MR. HORNICK: They are the, what's called the master
service agreement from Eguinex is confidential Exhibit 20 to
our motion, and we suspected it because there's a date that's
almost illegible oﬁ it, but the, the document itself is almost

illegible and this is, part of the problem is we've been asking
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for ail of this information about server companies that they
use, and Qe haven't been able to get, that's covered by th@ir
motions a&s a matter of fact. So we do have something that
identifies Eguinex, but we don't have any, encugh information
to go on for purposes of doing a, a subpoena for example.

N THE COURT: What do you need?

MR. HORNICK: Well, we need to know whers they are,
their--

TEE COURT: Right.

ME. HCRNICK: —-gddress and that would probably be
enough.

THE CQURT: Is their address readily accessible to
the defendants?

MR. CHATTERJEE: Your Hconor, I can, I can check with
my client. I'm, I'm fairly certain I should be able to find
that out.

MR. HORNICK: Your Honcr, we'd also like to know the
dates that they actually used Equinex. We don't know that
either,

THE COURT: And this, this was asked for in discovery
and refused?

MR. HORNICK: Yes, Your Honor.

THE COURT: On what basis was--

MR. HORNICK: We have, that's covered by other
motiong=-
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THE COURT: I know, what, on what basis was the

basis for its refusal?

MR. HORNICK: I don't recall specifically at the
moment, Your Honor. Thers were, there was more than plain
objections to all of these regquests and that one, I believe was
104, 103, something like tha%.

MR. CHATTERJEE: VYour Honor, they asked us to
identify the, the web hosting services and we did. We listed
Equinex right here in the interrogatory response. They didn't
ask for the dates of particular usage, but we can provide them.
I mean I don't have an issue with providing them with the
earliest server company we worked with.

THE COURT: Well I suppose as I, I should just put
the guestion to you again, Mr. Chatterjee. Other than, as to
the individual defendants that you represent, even though vyou
indicate that you claim they don't have the codes on their hard
drives, do you, do you chject to them doing the mirror imaging
of those computers in the manner and according to the protocol
they’ve mentioned?

MR. CHATTERJEE: Your Honor, we do object because
there's no--

THE COURT: On what basis do you object?

MR. CHATTERJEE: --because, and argue, the law
requires the have a, they have tc give é showing of a
parti@ulax likelihoed c¢f finding the materials, when, we, we've |
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searched them and they’re not.

THE COURT: All right. This is what I'm going to do.
First of 211, you can, I, I want the defendants to turn over to
the plaintiffs the who information with respect to this outfit
that evidently was the one that they uploaded the codes on in
order -to launch the thing and that you can go ahead and take
discovery with respect to that organization. T will alsc allow
the plaintiff to take discovery as to, and you may, I don't
know 1f you want to wait on this or not, buﬁ you may take
discovery as to what the defendants have done to look for these
codes. I mean it seems to me that, that even though it is
somewhat simple and it i1s a situation where, yvou know, the
basic rule that the producing party has the obligation to find
this stuff and turn it over if it's relevan:i and we're not
hearing anything like you know, the Zubalight {ph} case where
there, it is an undue burden to look at this stuff and find
this stuff. Mr. Chatterjee basically represents toc me that his
client has done what you're going, what you propose te do with
respect to the hard drives of the individuals that he
represents and the, and the servers of the, any hard drives
within his custody, control or possession of he or any of his
clients. BAnd upon that representation, I'm not sure you're
entitled to an order of the Court tha+ you get, he able to
mirror image this. But I think you're entitled to do
discovery, to, you know, find ocut exactly what they’ve done and
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1 jthen come back and tell me if what they've done is less than

2 [what you do and that vou had some basis for saying if you were

3 Jallowed to do it, you're going to find something. So that,
4 Jthat's the way I'm going to, I'm going to handle this

5 |particular motion.

6 MR. HORNICK: Could I respond, Your Honor.
7 THE COURT: Sure.
8 MR. HORNICK: Just a couple of points. One is that

9 :I'd be very interested to know if the defendants have made

10 |images of any devices. If they haven't, I don't know how they

11 |could have done what we want to do. Seccndly, this approach

12 [doesn't, will never allow us to find out whether this code was

13 1deleted by one of the defendants, and third--

41

14 THE COURT: Well it will if they've done what you are

15 {planning to do. He's indicated to me that they've gone through

i6 |the, and looked fér among the deleted documents. But see

17 Jthat's the reason, but you don't know exactly what they’ve

18 done, which is the reason I, I zhink before I make a ruling,

19 }I'd like to have & more substantial record and have yvou know

20 |exactly what they've done. And I'm, you know, I'm willing to
21 |if, 1f this discovery reveals that these representations that

22 Jare made to me here, that they've done exactly what vou would

23 | have done are untrue, I'll shift, I'll do some, you know, some

24 |cost shifting. But, you know, the way it works is that you

25 |seek discovery from the other side. It's their obligation to
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give it to you if it's relative to claim or defense of the
party. They say theykve done it, and they've done exactly what
you would, your independent expert would do. And in the face
of that, I don't think that I am, the record is such that I can
order them over their obijsction to let you do mirror images of

their hard drives. But the server's a different question, the

|server that they launched it from is a different guestion

because they haven't, I don't know what they've done to that,
but I don’t' think they've made a mirror image of that, which
1s the reason I'm going to let you go right ahead and do
discovery on that. Butl that's the, that's the reason for doing
it the way I'm doing it. - Now, you find out exactly what
they're doing and if, if it turns out that these
representations that have been made to me, are, they're untrus,
that's obviously going to affect the next step.

ME. HORNICK: Your Honor, I'm going to assume that
privilege, attorney/client privilege and work product aren't
going to get in the way of this discovery.

THE COURT: Well, we haven't heard anything about
that.yet. As I, as I--

MR. CHATTERJEE: I deubt that the individuals had
anything to do with this. This is all something that would
have been done by counsel with experts, and I can ses a iot of
objections coming to the discovery that--

THE COURT: No, they, you can do discovery on what

YOUNG TRANSCRIPTION SERIVCES
(508) 384-2003




Case 1:04-cv-11823-DPW Document 155 Filed 03/29/06 Page 44 of 57

i

L

10
11
12
13
14
15
16
17
18
19

20

24

25

43|

they did te, what counsel did and what anyone did to obtain
tﬁ@ discovery that you've regquested and, because that's whearse
the, that's where the issus ;s. They say they've done
everything that you would do and it's not there. You disagree
with them. Well, I'm going to let you do some discovery and
make a record if you can that there's stuff they haven't done
and and 1f you are able to do that we'll, we'll take further
action.

MR. HORNICK: Thank you. I think that would be a
good start, Your Honor.

THE COURT: Okay, so that we're clear. Discovery can
go forward against the person whose server was used to launch
it, and the defendants will give any identifying information
about that corporation to the plaintiffs that they need in
order to lssue a subpoena and the plaintiffs may take discovery.
cf the efforts that you've made, the defendants have made to
obtain discovery that's sought and is the subject of this
motion. All right?

MR. HAMPTON: Your Hono:, does the Court contemplate
that there'll be further digcovery as to defendant Saverin?
It's our representation that the, it's not there, that it's
never been there and--

THE COURT: If they want to gquestion him about that,
they may. And they may ask him guestions about attachments and
all of that sort of thing. They may take discovery of the

YOUNG TRANSCRIPTION SERIVCES
(508) 384-2003




Case 1:04-cv-11823-DPW Document 155  Filed 03/28/06 Page 45 of 57

L2

10

11

12

13

15

16

17

18

19

20

21

22

23

defendants, including Mr. Saverin, yes. “
MR. HAMPTON: Thank you, Your Honor.
THE COURT: Okay. All right. I will go through
these, these motions, these other motions teo the extent that
I'm able to. If T find that in reading them that there hasn't

|
been, vyou know, 1if I'm, 1f I'm reading them and I, I get to the

situation that someone is asking for something and the other
side says we've already given it, or, vou know, I very well may
ask you to confer further on it. But as I say, I haven't had a
chance to go through them 211, which is the reason I haven't
put it on for hearing today.

Okay, anything else I need to take up?

MR. HORNICK: Yesg, Your Honor, this motion also

covered--—

THE COURT: ©Oh that's right, ves.

MR, HORNICK: --documents after May 21°° of 2004,

THE COURT: That's right. Okay, I'm, I‘m sorry about
that.

MR. HORNICK: The defendants agreed to produce
responsive pre May 21°" documents “irrespective of relevance”. |
So relevance is not an issue with respect toc producing
documents created after May 21%%, and we're onLy=-

THE COURT: Wait a minute, wait a minute, vyou better
say that again.

MR. HORNICK: Yes. We have document requests that
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are identified in the motion on the--

THE COURT: Right.

MR, HORNiCK: ~unumbe£ 63, €7 and some others, and
those arasn't limited in time. Therefore, fhe whole relevant
time period which goes back to probably that, those requests
probably asks for information back to October of 2003, roughly.
2nd they're not limited in time in the future. 3o the
defendants produced documents up to May 21°% of 2004 without any
objection to relevance, but then they cutoff production on May
21%% of 2004.

THE COURT: Well, do they object to producing any
documents after May 21, 20047

MR. HORNICK: Yes, they do. They're withhelding all
documents created after May 21, 2004 except documents that they
view as supporting their case, which are a few financial
documeﬁts that they'’ve produced. And we're only sseking
documents that are relevant to the lawsuit and they admit that
they're withholding them. Their arguments were that this is
just a trade sscoret case. Mr. Chatterjee, said today this is a
trade secret and a copyright case. In their motion to dismiss,
they say this is mostly a common law claims case. In fact,
this cass has several claims. We don’t know which are going to
predominate at this time, and the discovery that we're seeking
isn't limited to trade secret issues, but they say because we
had not identified our trade secrets, they weren't going to
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produce any documents created after May 21, 2004. How the two
things connect, I still haven't figured out. Now, we're
entitled to-those documents after that date just as much as
we're entitled tc them before that date, and there are probably
no more than a few hundred documents. The defendants argue
that it's 1/5 the gquantity of decuments in the Library of
Congress, but we argue there are probably only a few hundred,
and in their opposition to our motion to compel documents, they
admitted that there is relatively a small number of documents
that fall into that category, specifically at pages 6 and 7 of
their opposition to cur motion to compel documents, which is
Docket No. 82, They argue that the documents that they have
after May 21°° grew exponentially after that date, but that's
unlikely because they deal with céilege students, summer
vacation started around that time, and we've tried tec take
discovery on the growth of their website. They've blocked
that, so we don't really know if that allegation is frue. But
what happened on May 21°' of 2004 is that our clients' website
launched. And here's a crucial faét; nobody knew, on the
defendants’' side at least, nobody knew that that was going to
happen. Sc leading up to the time of May 21°° of 2004, the
defendants were cruising along running their website. They
don't know whether ConnectU is going to launch. They don't
know when it's going to launch. Then on May 21°° it launches.
Now, it's fair to assume that on that day and after that day
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there were emalls and cther documents generated where they

would be discussing the launch of ConnectlU, whether we have any
problems, whether there's any infringement we need tc purge,
whether we are at risk in some way, but all of these documents
are being withheld. They won't give us anything from May 21°°
cf 2004 onward. We say that there's no basis whatsoever for
withholding them, Your Henor, and we ask that they be ordered
to produce them.

THE COURT: Okay. Let me.hear the defendants on that
aspect, pieass.

MR. HAWK: Ycur Honor, Robert Hawk for defendant
Saverin. And I should address this issue I think in the first
instance that we were actually a counsel for all defendants at
the time the responses to these first set of document resguests,
176 requests were put together. And this is not a, an issue of
a May 21, 2004 arbitrary date cutoff issue. It is an issue of
over breadth with regard to specific document reguests that we
objected te. The way that we got to this May 21, 2004 request,
well first of all, there were a number of requests that we did
not object to producing documents that were generated aftsr May
21°*,  And a number of those reguests where we produce documents
and agree tc produce documents generated after May 21%°. But
those requests were ones that were not totally coverbroad and
objectionable in seeking essentially every document in the
company. Where we use the May 21, 2004 date, it was really,
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Your Hopor, ijust a, an attempt by us to reach some kind of

compromise to offer the plaintiff scme of the documents that
they had asked for even though the regquests thgmselves were
vastly overbroad. For example, counsel, where we interpose
that that obijection is where, for example where plaintiff asked
for zll documents that relate tc the development of the
website. And there weres two reasons that that was just net,
not a practical kind of request. It would, if Microsoft, for
example, were the, were the defendant in this case, they'd be
asking for, you know, reams and tons of material and this
company, it's certainly not Microsoft, but it is a company that
has grown sxponentially since May 21%% of 2004. And the rsason
we selected a date is that we tried to get a non-arbitrary date
where we could compromise and give plaintiff a lot of the
documents that they were locking for'and ones that were likely
to be more relevant, but not take on the huge burden of
producing documents, a huge volume of documents where plaintiff
did not specify the kind of resguest that the, where the
requests were simply overbroad, Your Honor. Where the reguesis
were ncoh overbroad, we went ahead and agreed to produce
documents, regardless of timeframe. And so what we asked
plaintiff to dec was to glve us more specific reguests. If they
were going to not limit the documents by time, they needed not

to give us overbroad reguests.

THE COURT: And what was thelr response?
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MR. HAWK: Thelr response was no, there might be
something, Your Honor, there might be something cut there that
we're entitled to and we are not willing to narrbw These
overbroad reguests. 2And that's, that's really why we wersn't
able to come to a compromise that worked oh this particular
issue.

THE CQURT: Okay. WMr. Chatterijee.

MR, CHATTERJEE: Your Honor, there's two additional
things that I wanted to discuss in addition to Mr. Hawk. Let
me, let me just read to you what some of the document reguests
say. All documents relating in any way to the development of
the FaceBock.com website. That's request No. 33, the very
first one they're seeking to compel on. That is the company.
All documents in the possession, custody or control of Mark
Zuckerbery, the FaceBock Inc., and all the other defendants
reiating in any way to the subjéct matter of this lawsuit. i,
I, I couldn't even begin t¢ pretend how to respond te that.
That's again, that's the entire company, the subject matter of
the lawsuit is the FaceBook and is that something that the
plaintiff can claim some scrt of title to? And that, that,
that is an encrmously broad reguest. We've tried to pare it
down, and frankly, Your Honor, when I deal with cases like
this, the way I typically do meet and confers is I say, okay,
we have these document requests, somewhat an antiquated

approach in the context of electronic discovery. Here's the
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bright line rules that we've applisd to try and figure out how
to conguer the shapes of discovery. What is 1t, what else is
it that you think you reaily need that will move the ball
forward? ‘Can you specify what it is you think you really need,

rather than working thrcocugh each ¢f the individual reguests,

although you may get to that in the process of meet and confer. |
Rather than follow that approcach, which is one we suggested in
the meet and confer, we engaged in a seven hour meet and confer
where we went through each and every one of these, where you
had te recite the same script over and over again. It just
seems to me to be, 1 mean, these, these reguests are so broad,
we should really be focusing on, what is the specific thing
that people rezlly need.

The second point I wanted to make is this case, and I
think Your Honor's holding in the Microwave Research case a, a
number of vyears ago 15 quite telling. That's-—-

THE COURT: Boy, you're gecing way back now?

MR. CHATTERJEE: It goes bkack to 128¢, Your Honor,
and that was actually a breech of contract case and trade
secret case and a common law and fair competition, many of the
same claims that cone has here, where Your Honor adopted an
approach basically saying the plaintiff has to put their cards

on the table. They have to have, show a well founded belief of

the fact that theilr trade secrets misappropriated or that the

cther cause of action is viable before they're given the keys
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to the company to just start fishing within it. That well-
founded belief is what Iframes the discovery. We are struggling
as we sit he;e today to understand what are the contours of
really what's at issue here. We also have a motion to compel,
which isn't scheduled for today related to interrogatory No. 2,
where we've asked them to specify their trade secrets. We alsc
have & motion to compel related to the 30(b) (6) deposition
where we tried tc do the same thing. These are all scomewhat
interrelated. I'm not even sure if it makes sense to resolve
this single piece of the motion without looking at the context
cf the other motions in order to frame what the correct scope
of discovery should be, if there's any to be framed at all.

Thank you, Your Honor.

THE COURT: All right, let me hear you in response--

MR. HORNICK: Yes.

THE COURT: =--to this allegation that these are
overbroad and you refuse to engage in any limitations on them.

MR. HORNICK: Yes. Your Honor, first I should point
out that the plaintiffs in this case haven't withheld any
documents in production. And we've been very cooperative, and
we're not getting any cooperation back. We're blocked at every
turn. And on these particular requests, I think it's worth
pointing out that the defendants had no objection to producing
documents responsive to them as long as they weare dated before
May 21%°. So our point is how can they possibly be overbroad if
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you are willing to preduce responsive documents prior to that

date. How can they possibly be cverbroad?

THE COURT: Well, because I take it, because
according to what I'm hearing from the defendant is that since
that time the company has grown tc such an extent that the
amount of documentation is so large that it would be burdensome
and it's not all relevant.

MR, HORNICK: Well, Your Honor, we're only asking
them to apply the criteria of relevance that they applied when
they produced pre-May 21°° documents, and as I said eariier in a
later briesf, they admitted that we were right, that there is a
relatively small guantity of documents that they are
withholding that are responsive to these reguests. I've
pointed the Court before to their oppositicn to our motion to
compel documents. At page six they say, “FaceBook defendants
are only withholding some f£inancial deocuments and corporate
documents created after May 21, 2004.7

THE COURT: Well, yes, but that's jfust, that's just

the financial documents. That dossn’t, I mean, that does, is,
r

MR. HORNICK: If, if vyou read that--

THE COURT: regquested after May 21°%2

MR. EORNICK: Yes, if you read that paper, they were,
in context, they were talking about what they were withholding
as stated after May 21%%, and they said we are only withhelding
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some financial and corporate documents created after May 21,
2004. 8o we don't think the gquantity is this large quantity
that they're talking about. We think it's a relatively small
guantity, and we don't see why they can't produce them, because
they did not oblect to the relevance with respect to documents
befcre that date.

With respect to what we're looking for, well, Your
Honor, we don't know what théy hay@. They want us to tell us
what—--

THE COURT: Now hold con just a second.
Mr. Chatterjee, what abcut that.point? They're only
withholding a small number of documents after May 21°%, 20047

MR. CHATTERJEE: That's Jjust flat out wrong, Your
Honer. Your understanding is that, that you articulated is
exactliy what our point was, which was with respect to this
narrow category of financial information, a certain kind of
financial information, there are certain things that we've
withheld and I can talk about that 1f you want. Those are
subjects of other motions. But that is a very different issue
that in saying documents relating in any way to the development
of the FaceBock website.

THE COURT: All right. That's enough. I've heard,

go ahead. You wanted to, as to what we're looking for.

MR. HORNICK: Yes, well, the reascn that we have a

reguest that is basically asking for any documents that relate
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to the lawsuit is because we don't know what they have and
what we can ask for. We have a lot of other document reguests
and they have produced documents in response to some, and
they've promised teo produce documents in response to others.
The ones where they promised, they withdrew the promise. We
have a separate motion pending. But this particular limited
set, they stood on their objection. We won't produce anything
created after May 21, 2004, and as a result, we don't have
things like email that these pecople exchanged after that date.
We don't have financial documents after that date, with few
exceptions. We don't have any corporate documents after that
date. We don't have any documents that relatg to any efforts
that they might have made to cover up their wrongful acts after
that date. We don't have their communications with the media
after that date. And I don't know if Your Honor is aware of
this or not, but there are about five to 15 articles a day
published about the FaceBook.com. They are talking to the
media all the time. We don't have documenfs that talk about
how the FaceBoock has grown since that date. All of this is
crucial for our, for our expert, but we don't want Lo name
particular categeries and then have them say they object to
theose because they don't understand them or they're holding
back things that we didn’t simply ask for because they say oh,
it didn't technically fall within that category so, therefore,

we have some catchall reguests that ask for any documents that
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relate to the lawsuit. And that's not an unreasonable
reguest. We're entitlied to discovery and anything related to
the claims, defenses or counterclaims. And they'wve just made
an arbitrary cutoff date on May 21°%, which just happens to be
the date on which a lot of documents could start to be
generated because they found out that cur client had now
launched thelr website and they may be in rezl trouble.

THE COURT: Okay. 1'll take the matter under
advisement. Thank you very much and we'll remain in session to
hear the criminal matter.

MR. CHARTTERJEE: Thank you, Your Honor.

MR. HORNICK: Thank you, Your Honor.
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CERTIFICATION

I, Maryann V. Young, court approved transcriber, certify
that the foregoing is a correct transcript from the official
digital sound recording of the proceedings in the

above-entitled matter.

7/ 4 &7 January 11, 2006
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