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 1 THE COURT:  Do you want me to rule on the protoco l,

 2 whether or not Mr. Parmet was authorized to discl ose anything

 3 other than the code?

 4 MR. UNDERHILL:  No, Your Honor.

 5 THE COURT:  I mean, I'll rule on that.

 6 MR. UNDERHILL:  I'm not looking at that issue,

 7 Your Honor.

 8 What I am looking at, however, is, we believe,

 9 under the facts as we know them now, is very, ver y serious 

10 attorney misconduct in this case and a violation of

11 This Court's orders by Facebook's attorneys, and that is an

12 issue --

13 THE COURT:  Let me see.  

14 What does in a mean?

15 Does it mean that they willfully withheld documen ts

16 that should have been disclosed; that is, they ha d an

17 obligation to disclose the documents and they did n't disclose

18 them?

19 MR. UNDERHILL:  That is, in fact, the case, 

20 Your Honor.

21 THE COURT:  Now, how do I deal with that when it is

22 a moving target; that is to say, it was rolling D iscovery, and

23 they have not come to the concluding point at whi ch they were

24 obligated to make that disclosure?

25 MR. UNDERHILL:  Well, we believe that they were,
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 1 identified in violation of the protocol, to the e xtent we have

 2 not done so already, and will produce them if res ponsive, not

 3 privileged or otherwise objectionable.  We will t ell

 4 ConnectU's counsel when production is complete.

 5 Now, this was only three days, four days after

 6 Mr. Parmet told them about the documents.  They t old him,

 7 unsolicited, that they would produce them, twice.

 8 THE COURT:  Well, see, the problem with that -- a nd

 9 it really goes back, I guess, to Exhibit 7, which  is:  You

10 knew, at the time that you entered into the agree ment, the

11 settlement term agreement, that it wasn't complet e.

12 MR. HORNICK:  Well, Your Honor, that happens in

13 many cases, but not in all cases is there an affi rmative

14 obligation to produce.  

15 Now, Your Honor referred to a case --

16 THE COURT:  Wait.  

17 The affirmative obligation to produce.

18 Now, what does that mean?

19 MR. HORNICK:  Yes.

20 THE COURT:  You mean, in Discovery?

21 MR. HORNICK:  Yes.

22 THE COURT:  And Discovery here is ongoing and

23 incomplete, so what you would like me to do is re ar back and

24 say:  This disclosure should have been made on "X " date,

25 before the settlement term agreement?
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 1 MR. HORNICK:  That's right, Your Honor, and the

 2 reason is --

 3 THE COURT:  Where will I find that in the

 4 Federal Rules of Civil Procedure, or anywhere els e?

 5 MR. HORNICK:  Well, Rule 26 says, for example, th at

 6 there must be a timely supplementation if you fin d out that

 7 your production is incomplete.

 8 Now, since Rule 34 only gives you 30 days to

 9 produce documents in the first place, I would arg ue that, if

10 you come into knowledge that your production is i ncomplete

11 timely, there's a good argument to be made that t imely means

12 around thirty days, no more than thirty days.  

13 Now, this was not a case, Your Honor, where --

14 THE COURT:  Why didn't you come to court and ask

15 for that, then, because you had more than thirty days after

16 your request?

17 MR. HORNICK:  But, Your Honor, we had three motio ns

18 to compel pending over a period of two years.

19 THE COURT:  Right; so you didn't bring that one.

20 The short of it is that -- at least, the argument ,

21 I think, can fairly be made that -- you knew it w as

22 incomplete, you knew there was a dispute, and, ye t, you

23 entered into the settlement term agreement.

24 Now, somebody may say:  Well, there is still some

25 sort of obligation to provide exculpatory evidenc e before the
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 1 THE COURT:  I'll tell you, my view is, if

 2 Judge Ware says that this is an enforceable agree ment; that

 3 is, the term sheet and settlement agreement's enf orceable,

 4 these cases were dead on the day that this agreem ent was

 5 entered into or the day after.

 6 If it's not, then, you're right, they're over, an d

 7 that's the whole gist of the question, but it see ms to me an

 8 undue waste of judicial resources, and the partie s have their

 9 own and have been making their own choices about the

10 expenditure of theirs, to litigate this in a para llel fashion,

11 particularly when nobody's asking me to enforce t his

12 agreement.

13 I will take my direction from Judge Ware and his

14 resolution.

15 If this isn't an enforceable agreement, then, the

16 case is still on -- cases are still on.

17 MR. HORNICK:  Your Honor, the way that you've

18 phrased that point several times today makes me w onder whether

19 This Court would entertain a motion to open the s ettlement,

20 based upon misconduct of the plaintiffs or their counsel in

21 failing to produce documents that they should hav e produced

22 before; in other words, you've asked me and I'm a sking you --

23 THE COURT:  Not, until after Judge Ware -- I'd

24 ask -- not until Judge Ware rules on this.

25 I've asked you in a large fashion, whether you wa nt
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 1 fully familiar and fully prepared to comply with this

 2 provision. 

 3 My own role in this, I think, is to do no more th an

 4 simply preserve evidence which may or may not bec ome relevant

 5 in the decision-making process, with respect to s ettlement,

 6 which is now ongoing before Judge Ware in Califor nia.

 7 This seems to me the orderly way to proceed, and my

 8 expectation, as I expressed to counsel, is that, if being

 9 aware of the universe of potential disputes betwe en the

10 parties, Judge Ware, nevertheless, chooses to enf orce the

11 settlement term agreement, that will be the end o f the two

12 cases pending before me.

13 Whether there's follow-on litigation or some othe r

14 initiatives that are undertaken is far too specul ative for me

15 to address at this point.

16 If he finds that the settlement agreement express ed

17 in the settlement term sheet is not enforceable, then, we will

18 re-ignite this case -- or, these cases, I should say -- and

19 continue the litigation to some other resolution,  but the

20 short of it is that the core of the case is, I th ink, and the

21 core of the question of whether or not the case i s continued

22 is before Judge Ware, and, until he's made those

23 determinations, I do nothing, other than to ensur e that there

24 is available such evidence as may become relevant  at some

25 point in the process.
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