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- Attorneys for Defendant
and Cross-Complainant Eduiardo Saverin

ALLAN STEYER (State Bix No. 100218)

JEFFREY H. LOWENTHAL (State Bar Ne. 111763)

JILL M. MANNING (State Bar No, 178849)

LISA MARIE WILLIAMS (State Bar No. 226360)

STEYER LOWENTHAL BOODROOKAS
ALVAREZ & SMITH LLP

One California Street, Third Floor

Szn Francisco, California 94111

Telephone: (415) 421-3400

Facsimile: (415) 421-2234

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SANTA CLARA
UNLIMITED JURISDICTION

CASE NO. 105 CV 039867

CROSS-COMPLAINT FOR: (1) BREACH
OF FIDUCIARY DUTY; (2) FRAUD; (3)
NEGLIGENT MISREPRESENTATION; .
(4) INTERFERENCE WITH
PROSPECTIVE ECONOMIC
ADVANTAGE; (5) UNJUST
ENRICHMENT; AND (6)
DECLARATORY RELIEF

THEFACEBOOK, INC,, a Delaware
Corporation, THEFACEBOOK, 11C,

a Florida limited liability company, and
MARK E. ZUCKERBERG, an individual,

Plaintiffs,

VvS.
EDUARDO SAVERIN, an individual,
| Defendant.

Dept: 8
Judge: Honorable Joseph Huber

CROSS-COMPLAINT
EDUARDO SAVERIN, an individual,

Complaint filed: April 21, 2005
First Amended Complaint filed: July 20, 2005
Trial date: TBA

Cross-Comyplainant,
vs.

THEFACEBOOK, INC., AKA
FACEBOOK, INC., a Delaware
Corporetion; THEFACEBOOK, 11C,a
Florida limited liability corapany;

MARXK E. ZUCKERBERG, an individual;
and ROES 1-50,

Cross-Defendants.
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Cross-Complainant 12duardo Saverin alleges as follows:
NATURE OF THE CASE
1. This is an action for declaratory and monetary relief arising out of the creation of

facebook.com, an on-line directory for college and high school students. This action is bré'ught
by Eduardo Saverin (“Saverin”), a co-founder and shareholder of Facebook, Inc., ‘against 1) Mark
E. Zuckerberg (“Zuckerberg™), the other co-founder of Facebook, Inc.; 2) Facebook, Inc,, aka
TheFacebook, Inc., a Delaware corporation (‘the Company” or “Facebpok”); and3)— -
TheFacebook, LLC (“the LLC™), The claims brought herein arise out of Zuckerberg’s attempt to
force Saverin out of the Coropany. Specifically, the claims arise out of Zuckcrb.erg‘s actions in
inducing Saverin to enter into certain agreements, breaching ﬁdnéiary duties owed to Saverin as a
minerity shareholder, and irproperly causing the Facebook to issue millions of additional

common chares to himself znd others, thereby increasing their ownership interests and diluting

Szverin’s ownership interests. Zuckerberg’s actions were part of 2 deliberate scheme to deprive
Saverin of his rightful ownership interest in the Facebook, and to improperly benefit himself and
his colleagues a1 the expense of Saverin, all in violztion of his agreement with Saverin when they
created the Company. In this action, Saverin seeks to have his rights and interests restored to
whazt they would have been but for Zuckerberg's improper and actionable conduct.
THE PARTIES
2. Cross-comp.ainant Eduardo Saverin is a legal resident of Florida. Heis 2 co-

founder of, and shareholder in, the Facebook. At times relevant to the events described herein,

Saverin owned at least 30% of the common shares in the Facebook.

3. Cross-Gefendant Mark E. Zuckerberg resides in Menlo Park, California. Heis a
co-founder of, and sharehoider in, the Facebook. At {imes relevant to the events described
herein, Zuckerberg was a member of the LLC and/or the Company’s Chief Executive Officer,

Director and majority shareholder.

4. Cross-defendant Facebook, Inc., aka TheFacebook, Ine., iz a3 Delaware corporation

with its pﬁnciple'place of business in Palo Alto, California. Facebook operates an on-line

CROSS-COMPLAINT
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directory ( www.facebook.com) that connects pecple through social networks at colleges,
universities and high schools throughout the country. -

5. Cross-defendant TheFacebook, LLC is a Florida limited lisbility company.

6. Cmss-complzaixiant is unaware of the true names and capacities, whether
essociations or individuals, of the cross-defendants sued herein as Roes 1 through 50, inclusive,

2nd for that reason has sued cross-defendants by such fictitious names.. Cross-complainant prays

Cross-complainant is informed and believes that each of the cross-defendants designated herein
as a Roe is Jegelly responsible and Liable in some manner for the events, happenings and
obligations berein referred to.

7. Cross-complainant is informed and believes end on tha! basis zlleges that each
cross-defendant was an agent, employee, and/or representative of each and every other cross-
defendant, and that all acts herein alleged were performed within the scope and authority of such
agency, employment and representation, and were approved of and ratified by esch and every
other cross-defendant.

AIDING AND ABETTING AND CONSPIRACY

8. Cross-complainant js informed and believes that each of the cross-defendants
aided and sbetted and conspired with each of the other cross-defendants in committing each of
the wrongful acts herein alleged.

9, Cross-complainant is informed and believes that st 21l times herein mentioned
esch of the cross-defendants knowingly and willfully end/or recklessly aided and abetied and
provided substantial assistince 10 cach of the other cross-defendants in committing each of the
wrongful acts herein alleged.

10. Cross-complainant is informed and believes that at all times herein mentioned
cach of the cross-defendants knowingly, willfully and/or recklessly zgreed among themselves 10

perpetrate the wrongful acts herein alleged. Cross-complainant is informed and believes that

CROSS-COMPLAINT
CASE NO. 105 CV 039867
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f

each of the cross-defendants did each of the zacts herein alleged pursuant 10 end in furtherance of

the conspirecy end above-zlleged agreements. Crose-commpleinant is informed and beélieves that
each of the cmsc-dcfmdamiﬁ‘_u‘wthcrcd the conszracy 'by coopcranon and 'by lending aid and
encouragemient to each of the other cross-defendants ip carrying out the conspiracy.

FACTUAL BACKGROUND

11.  The Facebook was created as en unincorporated joint venture by Saverin and

Zuckerberg in or around carly January, 2004, Sgverin and Zuckerberg were undergraduate

classmates &t Harvard University and members of the same fraternity. They decided 1o create an
on-line directory, beginning at Harvard and then expanding elsewhere, which would give

Lmdcrgl‘aduatcs the cpportunity to create personal, individusl profiles with pictures, and to
conmect and network socxal]y 'I‘hey agreed that Zucksrberg would develop the software and

msintain the network, and that Saverin would develop and implement a businces model to

monetize the network. As joint venturers, Zeckerberg and Saverin zgreed to divide ownership of

the business &s follows: 2/3 to Zuckerberg and 1/3 to Szverin. They further agreed that each
would bave equal say in colnpany decisions. Zuckerberg and Saverin further agreed that the joint
venture would own the software znd source code, along with any other intellectual property
crémed znd any domain naraes reserved for the business.

12.  On or sbout January 7, 2004, Saverin contributed the Facebook’s initial capital —
$1,000 — 10 pay for server ind domzin naype cosls to get the business uﬁ and running.

13.  The Facebook website Jeunched at Harvard on or around February 4, 2004 2nd
was instantly successful. Within days of its leunch, over er 65% of the student population had
crezted personel profiles, or had become “‘members” of the tite. Zuckerberg and Saverin then

expanded the business beyond Harvard and launched on-line directories at other colleges and

universities across the courary.

14. At the end of February, Zuckerberg expressed the need 10 enlist the help of

another computer programener to deal witk the repetitive technical aspects of network expansion.

CRCSS-COMPLAINT
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7

At Zuckerberg's suggestion, Zuckerberg and Saverin agreed to ask Dustin Moskovitz
(“Moskovitz™), their Harvard classmate and Zuckerberg’s roomumate, to join the business and
fulfill that programming role. They offered himp a 5% interest in the business in retum for his
services. Zuckerberg and Saverin zgreed to redistribute ownership in the business as follows:
Zuckerberg — 65%; Saverin -- 30%; and Moskovitz - 5%. |

15. Op or about March 30, 2004, Saverin contributed $10,000 more in capital to the
business 10 cover the costs of network servers and 1o sustain and expand the network in the
coming months. |

16. By the end of March, 2004, the business had sites at approximately 11 colleges
and universities, and had over 30,000 members. |

17. On or about April 13, 2004, the business was formally organized as TheFacebook,
LLC, a Florida limited lizbility company. The LLC implemented the joint venture agreement
berween Zuckerberg and Saverin, and the ownership interests were consistent with those esrlicr
zgreed upon: Zuckerberg — 35%; Saverin ~ 20%; and Moskovitz — $%. Zuckerberg, Saverin and
Moskovitz each were listed as members and menegers of the LLC in its Articles of Incorporation.

18. In o1 around the end of Mey, 2004, the LLC had rezched the point where it had no
cash 1ovconﬁnue 1o operate. Saverin and Zuckerberg cach agreed to contribute §20,000 of
personal funds to the LLC a5 edditional capital to cover essential short term costs. Saverin’s
zgreemnent 10 mske this investment was expressly conditioned on Zuckerberg’s willingness to do
the seme. Both Zuckerberg and Severin zgreed to eposit the funds in a bank account to be

opened in the LLC’s neme by Severin.

15 On or zbout June 16, 2004, Severin cpened a Bank of America checking account
in the LLC’s neme and depasited $18,000 of his own personal funds into the account. Saverin
gent 10 Zuckerberg for Zuckerberg’s signature the ocwments pecessary 10 become a signstory on
the zccount, aleng with five unsigned, blank checks to be used for the business once Zuckerberg
hed made his promised deposit and hsd become & signziory on the secount. Zuckerberg,

however, never made his promised cepital contiovtion. Further, Zuckerberg never signed the
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documents necessary to beccme 2 signatory on the account.

20. At the end of the Harvard academic year, Zuckerberg and Moskovitz went to

Silicon Valley to work on the business for the summer. Zuckerberg, Moskovitz and Saverin
agreed that Saverin would spend the summier in New York City working to establish and build
relationships between the business and potentizl zdvertisers and asdvertising clearing houses, 10
raisc capital for the business, and to define/pursue business development opportunities on the
Company’s behalf. New York was the logical Joczle 1o undertake these efforts because many
potential advertising, investors, end business development contacts were loczted there and on the
East Coast.

21. Severin spent the summer in New York working for the LLC, 2nd succeeded in
generzting relztionships with advertisement representation firms, including Y2M, and with
rempant space advertisement networks, and developing a business model and test-run injtistives,
including the mtroducnon of sponsored groups or “‘channels”, which are now the pnmary
revenue-generating module for the Company.

22.  Saverin received no compensation for his work, notws ithstanding the fact that be
znd Zuckerberg bad agreed that they would givide the company profits. Moreover, while in New
York, Saverin personally peid 21l of his own cxpenses, including the cost of his housing.

23, While Severin was living end working on the business in New York, Zuckerberg
and Moskovitz worked in Silicon Velley as plenned. Zuckerberg, bowever, did pot spend &1l of
his time working for the LLC. Instead, he spent significant time writing code for an entirely
separzle company czlled “Wirchog”, a company in the business of crezting file-sharing programs
which enable people to share with others, a1 no cost, music, movies and other types of files which
can be downloaded from the internet.

24.  Zuckerberg uced the funds in the 1L1C zccount, including the money deposited by
Szverin, o pay for his own living and personal expenses.

25. As the summer of 2004 drew 10 & close, Zuckerberg decided to remain in Silicon

Valley and not 10 rerurn to Harvard for his junjor year. He continved 10 work on Wirehog.

T CROSS-COMPLAINT
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documents necessary to beceme a signatory on the account.

20. At the end of the Harvard scedemic year, Zuckerberg and Moskovitz went to
Silicon Valley to work on the business for the summer: Zuckerberg, Moskovitz and Saverin
agreed that Saverin would spend the summer in New York City working to establish and build
relationships between the business and potentiz] edvertisers and advertising clearing houses, to
raise cepital for the business, and to definc/pursue business development opportunities on the
Company’s behalf. New York was the logical locale 1o undertake these efforts because many
potential advertising, investors, and businese development contacts were locsted there and on the
East Coast.

21.  Severin spent tbc;. summmer in New York working for the LLC, and succeeded in
generzting reletionships with zdvertisement representation firms, including Y2M, and with |
rempuant space advertisement networks, and developing a business model and test-run initistives,
including the introduction of sponsored groups or “channels™, which are now the primary
revenue- generating module for the Comnpany.

22. Saverin received no compensation for his work, notwithstanding the fact that he
and Zuckerberg had zgreed that they would divide the company profits. Moreover, while in New
York, Saverin personally pzid 211 of his cwn expenses, including the cost of his housing.

22 While Saverin was living end working on the business in New York, Zuckerberg
and Moskovitz worked in Silicon Velley zs plenned. Zuckerberg, however, did not spend &1l of
his time working for the LLC. lustesd, he spent significant time writing code for an entirely
separeie company called “Wirchog”, s ccmopeny in the business of creating file-sharing progrems
which enzble people 10 share with others, 2t no cost, music, movies and other types of files which
can be downloaded from the internet.

24. Zuckerberg used the funds in the 11.C zccount, including the money depesited by
Szverin, 1o pay for his own living and personal expenses.

25, As the summer of 2004 drew 10 & close, Zuckerberg decided to remain in Silicon

Valley and not 10 return to Harvasd for his junior year. He continued to work on Wirchog.
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Moskovitz also decided to remain in Silicon Valley and to take a leave of absence from school.
Saverin returned to Earvard, intending to take & reduced course load while sin:;uhancously
continuing to work for the LLC. He did so with the knowledge and agreement of Zuckerberg and
MoSl;ovifz. During this tims, based upon infermation and belief, Moskovitz and/or Zuckerberg
continued to draw a salary from the LLC and had some of their living expenses paid for by the

LLC. Saverinreceived no compensation and paid for his own living expenses.

and crested TheFacebook, Inc. on July, 29, 2004. The Bylaws of TheFacebook, Inc. were signed
by Zuckerberg 25 both “Incorporator” and “Secretary”. The Bylsws further provided that “the
number of directors constituting the entire Board of Directors shall be 1.” Upon information and
belief, Zuckerberg was the sole Director at that time.

27.  On October 19, 2004, counse] for the Company presexnted Saverin with four
documents to be executed: 1) two Comumon Stock Purchase Agreements, 2) Exchange
Agreement, and 3) Holder Voting Agresment (the “Oclober, 2004 Agreements”). Counsel for
the Company informed Saverin that if he executed these Agreements, he would own a total of
1,328,334 common shares in the Company.

28. On or sbout October 30, 2004, Zuckerberg provided Saverin 3 schedule which
showed what the ownership interests would be in the new Company. The scheduvle reflected the
following inmtercsis: Zuckerberg — 51.01 % (1,969,724 shares); Saverin — 34.4% (1,328,234
shares); and Mockovitz — 6.81% (263,056 shares). In addition, a fourth individusl, Sean Parker
(“"Parker”), who had joined the business somél}'me earlier without Saverin’s knowledge, was to
receive 6.47% (250,000 sheres). The law firm retzined by Zuckerbeig o represent the Company
was to receive 1.25%.

29. Zuckerberg wold Severin that the Company and its ownership structure was
consistent with, and implenented and continued the ownership stucture they had apreed upon as
joint ventuiers in January, 2004, slightly rmodified to teke into consideration the addition of

Moskovitz and then Parker to the business. Zuckerberg further 1cld Saverin that Savenn would

CROSS-COMPLAINT
CASENO. 105 CV 0:5%67
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receive 34% of the Company, end not 30% as the two hed sgreed originally when forming the
LLC, because the business had found an investor and Saverin’s 34% interest would be diluted, on
a pro rata besis along with the others, to the original 30% amount shortly therezafier by the
enticipated investor. Zuckerberg also assured Saverin that, going forward, the shares of
Zuckerberg, Severin, Moskovitz and others would be similarly diluted and on's pro rata basis,

30.  Relying upon Zuckerberg’s representztions that Saverin would have the same
ownership interest in the Company as he did in the LLC - 30% -, Saverin executed the October,
2004 Agreements,

31.  When Severn executed the October, 2004 Agreements, he was unaware that
Zuckerberg would have the power to, and indeed planned to, dilute Saverin’s ownership interest
in the Company just three months Jater by czusing the Company to'issue millions of additional
cbares to himself and his colleagues.

12.  In order to induce Saverin to execute the October, 2004 Agreements, ZuckerEerg
and his counsel led Saverin to believe that the Common Stock Purchase Agreements he wes 10
sign were substantively identical (other than the arr:oums of stock issued) to those signed by
Zuckerberg end Moskovitz. They failed to inform and concealed from Severin that the Common
Stock Purchase Agreerments, in fact, differed in material respects. Among other differences,
<sverin’s Common Stock Furchase Agreements provided that he would receive vested shares,
wherezs the Agreements signed by Zuckerberg and Moskoviz provided for the purchese of both
vested znd unvested shares. This fact was intentionally concealed from Saverin.

:3. The Commaon Stock Purchase Agreements signed by Zuckerberg and Moskovitz
differed from the one signed by Saverin in another significant respect. Saverin’s version
contaiped & gencral release of all clairzs ageinst the Company znd Zuckerberg that existed es of
1he date the coptracis were executed. The versions signed by Zuckerberg and Moskoviz

contained noe release,

24, Afier Savern executed the October, 2004 Agreements, he continued to work on

penerzting revenue jor the Company. He communicated with the Company regarding his efJorts

CROSS-COMPLAINT
CASE NO. 105 CV 039867
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1o coordinete edvertiscment sales and placemants; mznage remnant space advertising, 2nd other
business development end cupital raising efforts. During the period February, 2004 1o Jenuary,
2008, a significent zmount of the revenues carned by the Company were the direct result of
Saverin’s-cfiorts. - e e

35.  Zuckerberg, Parker and others at the Company continued to ask Saverin to
perform specific tasks, which he did. Saverin was invited by Zuckerbérg to travei to California at

the expense of the Company to sttend a party in December 2004 to celebrate the Company's one

millionih member. |
36. At no time before the present dispute arose in April, 2005, did Zuckerberg or any
one else from the Facebook express to Ssverin that they were dissatisfied with his work

performance or with the fact that he was not physically locgted in Celifornia. Nor did

|| Zuckerberg or anyone else-from the Facebook 2sk Severin 10 cezse his efforts on behalf of the

Company.

37. By March, 2005, the Facebook had been contacted by venture capital firms and
other investors interested in investing in the Company. Zuckerberg advised Severin in an e-mail
that he (and possibly Moskcvitz and Parker) were intending to sell over 32 million worth of their
own shares. Zuckerberg said Szverin would be atle 1o sell shares of his stock as well.

38.  In carly April, 2005, Zuckerberg esked Severin 10 come 10 California to attend a

business meeting and to tain & pew hire. When Severin ammived, he was presented with & series
of documents to sign.

39.  The documents presented to Severin on April 4, 2005, included: (1) a January 14,
2005 Action by Wrtien Consent of the Stockhelders of TheFzcebook, Inc.; (2) a March 28, 2005
Action by Writien Consent of the Stockholders of TheFscebook, Inc.; (3) an April 4, 2005
Action by Wiitien Consent of the Stockbolders of TheFacebook, Inc.; and (4) a September 4,
2004 Consulting Ageemerit. This was the first time Ssverin had seen the documents.

40.  The January 14, 2005 "Actien by Written Consent of the Stockholders of

TheFecebook, lnc.” purported 1o ratify an “Amended and Resizted Certificate of Incorporation of

) CROSS-COMPLAINT
CASENO. 105 CV 639867
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the Company” (the “Restated Charter™), which increased the number of shares the Company was
authorized to issue up to 19,000,000 common shares. Unbeknownst 1o Saverin, Zuckerberg had
czused the Company to file the Restated Charter in February, 2005. The Restated Charter recites
that it was signed by Zuckerberg on January 8, 2005 znd duly adopted by the Company’s
shareholders when, in fact, it had not been.

| A1.  The March 28, 2005 “Action by Written Consent of the Stockholders of

 TheFscebook, Inc.” purporied 10 r2tify a “Second Amended and Restated Certificete of

Incorporzation of the Company” which, among other things, authorized the issuance of up to
20,890,000 shares of common stock by the Company.

42. The April 4, 2005 “Action by Written Consent of the Stockholders of
TheFacebook, Inc.” purportud to approve the Company’s prior issuance of approximately
1,300,000 additional shares of common stock to Zuckerberg; 2,000,000 additionz] shares to
Moskovitz; and over 2,000,000 additions] shares to Parker.

43.  Prior 1o secing these documents on April 4, 2005, Saverin was unaware that the
Company secretly had issued these millions of edditional shares to Zuckerberg, Moskovitz and
Parker.

44, In April, 2005, Saverin also learned for the first time that his purported ownership
interest in the Company was significantly less than he was led to believe as a result of the
sssusnce of millions of shares of the Company’s stock to Zuckerberg, Parker and Moskovitz.

45. Zuckerberg and zttorneys at Omick, Hemngtlon & Sutcliffe (" Orrick™) -- the firm
10 which the Company’s zttorney bad moved-- continually pressured Saverin 1o sign the consents
in order that the venture capital deal could be finzlized. |

46. Saverin reteined legal counsel in early April, 2005, afier his meeting with
Zuckerberg and the Omick attorney. On April 20, 2003, Saverin notified Zuckerberg that the
stock issued 10 Zuckerberg, Moskovite and Parker was unsuthorized and without legal effect and
that Szvern retzined 2 30% interest in the Company.

47.  The following day, April 21, 2005, Severin was informed by the Company that he

CROSS-COMPLAINT
CASE NO. 105 CV 039567
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! should po Jonger comumunicate with the Company’s advertisers. His pame was removed

no Jonger bad any role at the Company, was to cease 21 activities on the Compeny's behalf, and

immedietely from Facebook’s home page and be was no longer listed as one of the Compeny's
co-founders. His Facebook e-mail account was frozen.
48.  Notwithstanding the fact that Saverin refused to sign the consents, the Facebook
closed z venture capital investment with Accel Parmers during the end of Apnl, 2005. Upoun
information and belief, Zuckerberg and others sold over $2 million worth of their shares. Saverin |
was not afforded the cpportunity (6 sell any of his chares. .‘ 1
FirsT CAUSE OF ACTION

(Brezch of Fiduciary Duty, Against Zuckerberg and Roes 1-10)
49, Savenn repeats and rpaJIeges the zllegetions of paragraphs 148 of the Cross-
Complaint as if fully set forth herein.
50. Savern and Zuckerberg created Facebook.com as a joint venture. Zuckerberg and
Severin egreed that Szveric would own a 1/3 interest in the Company and Zuckerberg would own
a 2/3 interest in the Company.
51. On or zbout April 13, 2004, the business was formally organized as a Florida
limited lizbility company. The LLC implemented the joint venture agreement between
Zuckerberg and Saverin, the ownership interests being consistent with those earlier agreed upon,
with the zdditicn of Moskovitz: Zuckerberg - 65%; Saverin ~ 30%; znd Moskovitz ~ 5%.
Zuckerberg, Saverin and Moskovitz each were listed as members end managers of the LLC in its
Articles of Incorporstion,
52. At a1l imes relevant, Zuckerberg wes 8 member of the LLC, and later CEO,

Director and mejority shareholder of the Company, and cwed a fiduciary duty 1o Saverin.
53, In his czparities, Zuckerberg owed Severin, as a member of the LLC and 2
minonty shereholéer of the Company, z fiduciary duty not 1o engage in conduct which would

benefit crose-defendants to the detriment of Savernin.

34, By enempting to freeze Savenn out of the business by dramatically diluting

- CROSS-COMPLAINT
CASE NO. 105 CV 039867
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Saverin’s equity interest, by fraudulently inducing Saverin to zgree to exchange his shares in the

| LLC for shares in the Company, to give up hus voting rights, end 10 sign a general 1elease of
claims that existed at the tinie the contracts were signed, and by depriving him of the opportunity
to continue to work for and be involved in the business, Zuckerberg breached his ﬁduciary duty
as a co-joint venturer and mandw member of the LLC, and &5 majority sherebolder, CEO and
Director of the Company.

55, By improperly causing the Company 1o issue millions of additional ehares of
common stock to himself and others, which resulted in the dilution of Saverin’s interest,
Zuckerberg also breached that fiduciery duty.

56.  Zuckerberg ‘urther breached the fiduciary duty owed to Saverin by, among other .
things, selling shares of coramon stock to Accel Partners in connection with Accel’s investment,
and depriving Saverin of the opportunity to do likewise.

57. Savern is irformed and believes thzt at the time Zuckerberg misrepresented,
fziled 10 disclose, falsely promised, concesled fzcts and breached the fiduciary duties herein
2llegod, cress-defendants kpew the undisclosed facts were neither known by or readily accessible
1o Savenn, znd that Saverin was 1elying on, trusting, confiding in and expecting crosg-defendants
10 zct in good feith regarding Saverin's interests.

SB.  Seveninis informed and believes that Zuckerberg’s breach of his Sduciary duty 1o
Saverin was done with the intent to defraud 213 deceive Saverin for the purpose of furthering
cross-defendants’ own self-interests, end for the purpese of inducing Saverin 10 act in the manner
herein alleged, including entering the October, 2004 Agreements on terms unfevorzble to
Saverin.

59. As a proximate result of Zuckerberg’s breach of fiduciary duty owed 10 Saverin,
Saverin has znd will incur damages according 10 proof in an amount which exceeds the
jurisdictional limit of this Court.

60. Savern is informed and believes that the wrongful scis of Zuckerberg described

herein were done willfully, meliciously, oppressively and fraudulently, and Severin therefore 1s
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Comp]amt as lf fully set foﬂh herein.
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entitled 1o punitive and excriplary dameges in an amount to be obtained according to proof,
which is sppropriate to punish or set an example of Zuckerberg,
SECOND CAUSE OF ACTION
(Freud, Against Zuckerberg, Facebook, Inc., TheFacebook, LLC and Roes 1—205
61. Saverin repeats and re-zlleges the allegations of paragraphs 1-60 of the Cross-

62. To xnduce S‘\c:nn to =1gn the Octobcr 2004 Agmemcms Zuckerberg, asa Sl

member of the LLC and Jater majority sharehelder, CEO and Director of the Company,
intentionally mistepresented, failed to disclese, falsely promised and actively concealed from
Saverin, amoné other things, that 1) Saverin would meintain the same ownership interest in the
Compary as he did in the LLC; and 2) the terms of the Common Stc.:ck Purchase Agreements t0
be signed by Saverin, Zuckerberg and Moskovitz were substantively identical.

63, Zuckerberg presented Saverin with e shareholder schedule that showed that the
Compeny’s ownership strocrure was consistent with, znd implemented and continued the
cwnership structure they bad sgreed upon as joint venturers in January, 2004, slightly modified
to teke ipto consideration Uie zddition of Moskovitz and then Parker 10 the business. Zuckerberg
represented that Severin would receive 34% of the new Company, end not 30% as the two had
egreed initizlly, because Saverin’s 34% would be diluted on a pro rata basis in the same manner
s the stock of 1he others, 15 the original 30% emount. Zuckerberg 2lso assured Saverin that,
going forward, the chares of Zuckerberg, Severin, Moskovitz and others would be similarly
diluted and on & pro raia basis.

64. Zuckerberg's misrepresentations and promises were false, and Zuckerberg failed
10 disclose zné sctively concealed the truth from Savcr‘ih including, but not limited to, the fact
thst Saverin would ot receive the same OWneTs ship interest in the Company as he hed in the LLC,
but rather thst the Agreeents would allow Zuckerberg 1o issue millions of additional common
chares 10 himmself and others, with the effect of diluting Savcﬁn’s interestin the Coropany,

divectly conwary 1o Zuckerberg's representetions; and that the Common Stock Purchase
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" failures to disclose and active concealment ‘described héréin,

Agrecments were not ide;zﬁcal, but rather that Zuckerberg and Moskovitz were 10 rcccivebbom
vested and unvested shares (unlike Severin) and that Saverin’s version of the Agr'ccmém
contained z general Telezse of claims against the Company and Zuckerberg, whexreas the
Agreement signed by Zuckerberg and Moskovitz contained no release at all.

65.  Saverin is informed and believes that cross-defendants, including the Company

and the LLC, suthorized end ratified Zuckerberp's intentional misrepresentations, false promises,

66. Szverin justifizbly relied on Zuckerberg’s false representations and promises m
signing the October, 2004 Agreemenls. Saverin’s reliance on Zuckerberg’s false representations
and promises was reasonsblz becsuse Zuckerberg presented Saverin with a shareholder schedule
which showed that Saverin would receive the seme ownership interest in the Company s he had
in the LLC, beczuse Saverin believed Zuckerberg 1o be Lonest, and because Zuckerberg failed to
disclose and actively concesled the true facts from Severin.

67.  Saverin, a1 the time these zcts and omissions were made by Zuckerberg, and at the

time Szverin signed the October, 2004 Agreements, was ignorant of the fslsity of Zuckerberg's

representations and promises 2nd believed them to be true and believed that Zuckerberg had

disclosed all material facts 10 Saverin.

68. Saverin is infonmed end believes that Zuckerberg knew that his misrepresentations
and promises were fzlse when he mede them and/or made the misrepresentations and promises
recklessly and without regard for the truth and with no intent of performing.

69.  1Inrelience on Zuckerberg's felse representztions and promises, and the belief that
Zuckerberg bad disclosed and not concesled £ll material facts, Saverin was induced to and did,
among other things, enler irio the October, 2004 Agreements. Had Saverin known the true facts,
he would pot have sigped the Agreements,

70.  As a proximate result of Zuckerberg’s intentional misrepresentations, false
promises, falures 10 Gisclone and active concealment, Severin has and will incur damsges

sccording to proof in an amount which exceeds the jurisdictional limit of this Court.
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71.  Saverin iz informed and belicves and on that basis alleges that Zuckerberg's
intentional misrcprcsema‘ﬁons, false promises, non-disclcsurc; and active concealment were
done willfully, maliciously, audulently and oppressively, and were authorized and ratified by
the cross-defendants, including the Company and the LLC. Saverin therefore is entitled to
punitive and exemplary damages in an amount 10 be obtained sccarding to proof, which is
approprizte to punish or set an example of cross-defendants.

THIRD CAUSE OF ACTION
(Negligent Misrepresentation,
Against Zuckerberg, Facebook, Inc., TheFacebook, L1LC and Rees 1-30)

72, Saverin repeats and re-alleges the allegetions of paragraphs 1-71 of the Cross-
Complaint s if fully set forth herein. ‘

73. Tg induce Severin 1o sign the October, 2004 Agreemcmé, Zuckerberg negligently
misrepresented to Severin that 1) Saverin would maintain the same 30% ownership interest in the
Company 25 he did in the LLC; and 2) the Comunon Stock Purchase Agresments 1o b; signed by
Sgvernin, Zuckerberg and Maskovitz were substantively identical.

74. Zuckerberg piesented Saverin with @ shareholder schedule that showed that
Zuckerberg, Moskovitz and Saverin each would receive common shares Tepresenting ownership
interests in the Company that were the szme 2s their respective ownership interests in the LLC.
Zuckerberg assured Saverin that the new Company and ite ownership structure would be
consistent with and implemented according to the ownership structure Zuckerberg and Saverin
had sgreed upon &s joint venturers in Jenvary, 2004. Zuckerberg represented that Severin would
receive 34% of the new Company, and not 20% as the two had egreed injtially, because Sevenn’s
34% would be diluted on a pro rara besis in the same manner zg the siock of the others, 10 the
original 20% amount.

75. Zuckerberg further neghipenty omitied 1o inform Saverin of the differences
berween the Common Stock Furchzse Agreement € zverin was presented 1o sign, and those

signed by himself and Moskovitz. Specifically, Zuckerperg failed 1o inform Savernn that
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Zuckerberg and Moskovitz were 1o receive both vested and unvested shares (unlike Saverin) and
that Saverin’s version of the Agreement contained a general release of Facebook, Inc., and of
Zuckerberg, whereas the Agresment signed by Zuckerberg and Moskovitz contained no 1elease.
76, Zuckerberg hiad no rezsonable groimds for believing that his represemaﬁons were
true when made. Specifically, Zuckerberg knew or should have known that the October, 2004

Agreements would result in dilution of Saverin’s interest in the Company below 30% and in &

manner different from the dilution of the shares of Zuckerberg and Moskovitz, Further,
Zuékm’berg knew or should have known that the Agreement presented to Saverin differed in
material req!ect from the Agrecments to be signed by Zuckerberg and Moskovitz.

77. Zuc.kerbtxg intended that Saverin would rely on Zuckerberg’s misrepresentations
by signing the Agreements. Indeed, the scle purpose of the mistepresentations wes to induce
Saverin to sign the Agreements,

78. Szverin justifiably and rcasonabiy velied on Zuckerberg’s neplipent
misrspresemaﬁons and omissions in signing the Oclober, 2004 Agreements, Severin’s reliance
on Zuckerberg’'s negligent ipisrepresentations and omissions weas recasonable because Zuckerberg
presented Sgverin with 2 shareholder schedule which showed that Saverin would receive the
same ownership interest in the Company &€ he bad in the LLC, because Saverin believed
Zuckerberg to be honest, and because Zuckerberg negligently represented and failed to omit the
true facts Fom Sevenin. Had Severin known the tuth, he would not have executed the October,
2004 Agreements.

79. As & proximste yesult of Zuckerberg’s misrepresentztions, Sgverin has end will
ipcur damages eccording 1o proof in an amount which exceeds the juriedictional limit of this
Court.
FOURTH CAUSE OF ACTION
(interference with Prospective Economic Adventage, Against Zuckerberg and Roes 1-40)
80, Saverin repzats and re-zlleges the allepations of paragrephs 1-79 of the Cross-

Complaint as if fully set ferth herein.
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1 81 Saverin at al] times hercin relevant had a prospective economic adventage,
2 |l including on-going and futwe business with the Company and ownership interest in the L1C and
3 || the Company, which contained the probability of future economic benefit to Saverin in the form
4 || of on-going business contacis with advertisers, increzsed revenue for the Company and future
5 || profits, which all would benefit Saverin es a shareholder of the Company. |
6 82. Cross-defendsnts were at all times herein relevant eware of Saverin’s prospective
7 ¥ economic sd\;antage and interfered with those future economic benefits by, among other things, | .
8 I attempting 1o force Severin out of the business by dramstically dilvting Saverin’s equity interest,
s || by fraudnlently inducing Szverin to egree to exchange his shares in the 11LC for shares in the
10 || Company, 10 give up his voing ﬁ'ghts, 10 sign & generel release of claims that existed at the fime
11 fl the contracts were signed, end by depriving him of the opportunity to continue 1o work for and be
12 [ involved in the business. '
13 &3. Cross-defendants’ zcts and omissions as herein elleged were done by the cross-
14 || defendants with the intent to interfere with Szverin’s prospective economic advantage as berein
15 [ alleged, thereby preventing Szverin from obtaining the benefit of his investment in end work for
16 || the Company, and his stock ownership interest in the Compeny.
17 84.  As s proxiroate result of the cross-defendants’ interference with Severin’s
18 || prospective economic advenizge, Saverin has and will suffer damages according to proof in an
19 || amount in excess of the jurisdictional limits of this Court.
20 85.  The wrongfal scls of the crcss-defendants were doné willfully, malicicusly,
51 || frisudulently and oppressively and Saverin, therefore, is entitled to punitive end exemnplary
22 || damages in an amount to be obtzined according to proof, which is zpproprigte to punish or setan
23 || example of cross-defendeants.
z4 FIFTH CAUS}Z. OF ACTION
25 (Unjust Enrichment, Against Zuckerberg end Roes 1-50)
26 86. Saverin repeals and re-zlleges the aliepetions of paragrephs 1-85 of the Cross-
29 | Complaint zs if fully set furth berein.
28 - CROSS-COMPLAINT
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1 87. By causing tte Company 1o issue himself millio.ns of sheares of common stock in
> | or around February, 2005, Zuckerberg unjustly enriched bimself at the direct expense of Szverin,
3 | the only stockholder whose interests were diluted by Zuckerberg’s actions.
4 28. As 2 result, Zuckerberg has been unjustly enriched in an amount fo be determined
5 || attnial.
6 ' STXTH CAUSE OF ACTION
7 (Unjust Enrichment, Against Facebook, Inc., TheFacebook, LLC, and Roes 1-50)
8 89.  Saverin repeats and re-zlleges the allegations of peragraphs 1-88 of the Cross-
g || Complzint as if fully set forth herein.
10 00.  The Compery 2nd the LLC accepted and resped the benefit of Saverin’s work and
11 |l efforts on behalf of the Compzny and the LLC in securing edvertisers, without paying him.
12 91,  The Company and the LLC benefitted from Saverin’s investments of his own
13 || personal funds to keep the busipess running.
. 14 92. The Company and the LLC bave been umjustly enriched by Saverin’s work and
Lo | iovectment of his own pessonal fande on their behalf in 2n smount to be determined at trial
16 SEVENTH CAUSE OF ACTION
17 (Declaratory Judgment, Against All Cross-Defendants)
18 03.  Saverin zepuats and se-zlleges the allegztions of paragraphs 1-92 of the Cross-
18 Ccz;np}e'mt as if fully set forth Lerein
20 94, An zctual controversy exjsts between Czverin and the cross-defendants over
51 || Ssverin’s rights znd interests in the Company and the LLC.
22 05, Szverin seeks a declarztion fom the Court concerning those rights and interests,
23 || including, but not limited 1o a declaration that: 1) Saverin has a 30% ownership interest in the
24 || Company (subject 1o the dilution on the seme basis 2< the ownership interest of Zuckerberg and
o5 || Moskevitz); 2) Saverin is entitled 10 vote the shares be owns: 3) Severin’s ownership interest in
¢ || the Company cannot be diluted by future issuences by the Company on 2 besis different from that
27 || of Zuckerberg and Meskovitz; and 4) the relezse contained in the October, 2004 Agreements is
28| T CROSS-COMPLAINT
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1 { void and unenforceable,

2 YWEEREFORE, Saverin preys that this Court:

3 A. Enter judgment on all Causes of Action in his favor;

4 B. For damages according 1o proof;

5 C. For punitive damages according to proof;

6 D. For cests and ettorney’s fees incurred herein as permitted by law; and

7 E. For such other relicf es the Court deems just end-proper-

B

9 JURY DEMAND
10 Cross-Complainant demands a trial.by jury.
11 R S . - .
12 || Deted: April 24, 2006 STEYER LOWENTHAL BOODROOKAS

ALVAREZ & SMITH LLP
13
14 By
ALLAN STEYER /4
15 Atiorneys for Cross-Complzinant Eduardo
Saverin
16
17
1B
15
20
21
22
22
24
25
Z6
27
28 CROSS-COMPLAINT
CASENO. 105 CV 039867
1B




Case 1:07-cv-10593-DPW  Document 68-8  Filed 08/08/2007 Page 22 of 22

St

S W W N WL b W

PROOF OF SERVICE BY ELIVE

1 am employed in the County of San Francisco, State of California. 1 am over the age
of eighteen years and ot a party 10 the within action; my business address is One Califomia

Street, Third Floor, San Francisco, California 94111.
On the date set forth below, I served the following document:

CROSS-COMPLAINT FOR: (1) BREACH OF FIDUCIARY DUTY;
(2) FRAUD; (3) NEGLIGENT MISREPRESENTATION;
__(4) INTERFERENCE WITH PROSPECTIVE ECONOMIC ADVANTAGE; .
(5) UNJUST ENRICHMENT; AND (6) DECLARATORY RELJIEF

[x] by sending the true copies thereof as designated below:

x] by plecing [ ] the original [x] a true copy thereof enclosed in a sealed envelope
addressed as follows: .

James E. Burns, Jr.

Penelope A. Graboys

Justin Myer Lichternan

Justina M. Walukiewicz

Orrick, Herrington & Sutcliffe LLP

| The Orrick Building

405 Howard Street
San Francisco, CA 94105-2669

[x] BY HAND DELIVERY. ] caused such envelope to be delivered by hand to the offices
of the zddressee following ordinary business practices.

1 declare under penalty of perjury under the Jaws of the State of California that the

foregoing is true and correct.

Executed on April 24, 2006 at San Francisco, California.

~

Lincg Rorem

SAF acebooki\Proo fe\Froel - Hand.wiid




