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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 09-100986A0

WAYNE PELLETIER,
Plaintiff,

V.
MICHAEL J. ASTRUE

Commissioner of the Social Security Administration,
Defendant.

OPINION AND ORDER
March 15, 2012

O'TOOLE, D.J.

Wayne Pelletierappeat the denial of his applicatiofor Social Security Disability
Insurance (“SSDI”) by the Commissioner of the Social Security Administration
(“Commissioner”)! Hefiled his applicatioron August 17, 2006, alleging disability beginning on
July 11, 2006. (Administrative Tr. at 1@8 [hereinafter R.].)His application was denied
initially on November 21, 2006,id. at 4648), and by a Federal Reviewing Official on
November 9, 2007,id. at 5764). Pelletier timely appealed to auministrative law judge
(“ALJ"), (id. at 7#78), and a hearing was held on September 12, 2@D%t (2445). After the
hearing, the ALJ issued a written decision finding that Pelletier was notetisgdt. at 1023.)
The Decision Review Board affirrde(id. at 1-3), making the ALJ’s decision the final decision
of the Commissioner. Pelletier subsequently appealed to this Court pursuant to 45 U.S.C. §

405(9).

! Pelletier also purports to appeal the denial of his application forlSmgarity Income (“SSI”) heefits.

He filed an application for SSI benefits on August 17, 2006, (R. al1)9vhich was denied because of
excess resourcedd( at 6569). He reapplied on February 9, 2008l (L1218.) The record, however,
does not contain any documents showirtatshappened to that application. In the end, the omission is
irrelevant because the record substantially supports the ALJ’s decision amdrrad Ew was made.
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Before the Court are crossotions to reverse, and alternatively to affirm, the decision of
the Commissioner. Concluding that the administrative record substantially supgperfd_d’s
decision and that no error of law was made, the Court now affirms.

L. Background

Pelletier had previously worked as a baker and an auto technRiat1@4-46.) On dly
11, 2006, Pelletier was working on a car when a piece of metal flew into his yayleaasing
him to lose vision in that eyeld( at 18586, 26971.) This appeal does not seek review of the
ALJ’s findings with respect to Pelletier&yeinjury, but only seeks review of the ALJ’s findings
with respect to thdepressiorsecondaryo hiseyeinjury.

A. Medical History

Following his eye injury, Pelletier became depressed and began experigmagiic
attacks. [d. at 31617.) In May 2007, he sought ttezent with Elizabeth Velzis, a licensed
clinical social worker, at the Family Service Association of Greater Fa#rRlac. (“Family
Service Association”). Velzis diagnosed him with a panic disorder with agorapdnwbia mood
disorder, not otherwise spéed. (d. at 317.) She assigned him a global assessment of
functioning score (“GAF”) of fiftyone, {d.), suggesting amoderate difficulty in social,

occupational, or school functioningm. Psychiatric Ass’nDiagnostic and Statistical Manual of

MentalDisorders34 (4th ed. 2000 hereinafte©SM-1V].

Dr. Jean K. Boyd completed a Consultative Examination Report for the Masdéschuse
Rehabilitation Commission Disability Determination Services on June 21, 2007. (R.-45.242
Pelletier informed Dr. Boythat he could perform activities of daily living without difficulty, but
that he shared household duties with his-liveirlfriend. (d. at 244.) He also stated that he
“constantly” felt depressed.d)) Dr. Boyd found that Pelletier displayed signs afmild
depressive reaction secondary to his eye injury. Dr. Boyd assigned him acGuFo$ forty

2



two, (id. at 245), indicative of serious symptoms or a serious impairment in social, occupational
or school functioningDSM-1V 34.

Pelletier returned t&amily Service Association for a quarterly review in July 20Q¥. (
at 250.) During thiqquarterlyreview, Velzisrecorded in her treatment notdsat Pelletier's
condition had improved.ld.) He no longer suffered from daily panic attacks, but would
expeience attacks only @e per week; his mood, motivation, and energy level had improved
while his depressive thoughts had decreased; and he slept an average of five hogins. dr)ni

Pelletier also saw Velzis for five, sixtyinute counseling sessions between October 11,
2007 and December 13, 200K.(at 26064.) Velzis'treatmentotes indicate that Pelletier was
“making progress,”il. at 261), and that his medication was redgdis anxiety and decreiag
the intensity of panic attacks, (iat 2@).

In addition tohis counseling sessions wittelzis, Pelletier had periodic, fifteen minute
medication reviews with Dr. Douglas H. Griffiths of Family Service Associabetween
September 2007 and January 20Q8. &t 26567.) Dr. Griffiths noted thahis anxiety had
“improved,” (id. at 265), and that his “panic feelings are managead,”at 266). Dr. Griffiths
completed a Medical Source Statement of Ability to Do Work Related Activities (Nlenta
(“Medical Source Statement”)on February 28, 2008, in which he opined that Pelletier had
moderate limitations iis ability to understand, remember, and carry out sinnpdéructions,
make judgments on simple werklated decisions, interact appropriately with the public and co
workers, and maintain sociallgppropriate behavior; marked restrictions in his ability to
understand, remember, and carry out complex instructions, maintain concentratian for
extended period of time, interact with supervisors, and respond appropt@tedyial work
situations; andn extreme restriction in his ability to make judgments on complex-wetated

decisions. Id. at 268.)



Pelletier had quarterly reviews in October 2007 and January 2@0&t (29293.) In
October, Velzis noted that his anxiety had decreased, no panic attacks had occuwed i
weeks, and that he slept an average of seven hours per hdght. Z93.) In January, however,
Velzis reported that his anxiety and depressed mood had gotten worse, thahibisttacks
continued on an irregular basis, and that his alcohol consumption had increased &ftier Pell
learned that the Commissioner denied his application for S8Dat(292.)

Between January and June 2008, Pelletier had another twelvemamiie counseling
sessions with Velzisld. at 301-15.) Velzis noted that he showed a “mild improvement” or a
“moderate improvement” after eight sessiomd.) (

Velzis alsocompleted a Medical Source Statemédlat. at 300.) Sh@pinedthat Pelletier
had no restriction in his ability to understand, remember, and carry out smapl&ctions or to
maintain socially appropriate behavior; mild restrictions in his ability to makemedts on
simple workrelated decisions, interact appropriately with supervisors andlodcers, and to
respond appropriately to usual work situations; moderate restrictions in his &abilihake
judgments on complex woilelated decisions and to interact with the public; and marked
restrictions in his abilityfo understand, remember, and carry out complex instructions and to
maintain concentration for an extended period of tirae) (

B. Pelletier's Testimony

Pelletier testified at the hearing about the intensity, persistence, arnidriaty limiting
effects ofhis depressiore stated that he could not work because of “social feir, a( 27),
and that it was “tough leaving the housed. &t 30). Yet,Pelletieralso testified thahe goes for
thirty-minute walls every day, if.), sits under a tree to mediate and practice his coping

exercises,id.), and goes fishingieekly or biweekly with a friend, (icht 31).



Pelletier testified that he tried to enlist the assistance of the Massachusetisnabca
Rehabilitation office but “the social phobia took ovér(ld. at 29) He, however,conceded that
he previouslytold Velzis that he could not use the office &gge of the hearing before the ALJ.
(Id. at 33.) Pelletiecould not explain howhe hearingffectedhis ability to use the officeld.)

He testifiedthat he did not do any household chorés, &t 30), but conceded that he
previously told Velzis that he tried to stay busy by spring cleaning includioguwang and
dusting his house,d. at 32). He testified that he stopped exercising with weightsnwie
injured his eye in July 2006, but then conceded that he had reported exercising with ineights
November 2007.14.) He also testified that he had stopped drinking after he started seeing Dr.
Griffiths in May 2007, but had reported in January 2008 that he was drinking approximately
twenty-one beers a weeld( at 34-35.)

C. ALJ’s Findings

The ALJ concludedthat Pelletier's testimony was not credib(gl. at 1920); she also
concluded that the opinions expressed by Dr. Griffiths and Velzis in their MeSaakce
Statements were not entitléal “substantial probative weight(id. at 21).

Based on the remaining evidentche ALJ found that Pelletier retard the residual
functional capacity (“RFC”) to perform a full range of work at all exediolevels with the
mental restrictions of (1) a moderate limitation in concentration, persestardt pace such that
he can understand, remember and carry out sidyae3 step tasks not involving independent
judgment making over an eight hour day with appropriate breaks; and (2) a modedtat®him
in social interactions, requiring an object or material focused job that entailoccdgional
work related interaatins with supervisors, eworkers, and the publidld. at 1617) The ALJ
also found that Pelletier could not perform his past relevant work, but that he coolunpelis
existing in significant numbers in the national economy including material hamdieeral
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cleaner, machine tender, assembly and packagamgl hand packager.ld( at 2122.)
Accordingly, the ALJ held that Pelletier was not disabl&tl.gt 23.)
1. Discussion

A. Opinions of Treating Psychiatrist and Therapist

Pelletier asserts that the ALJ failed to comply with 20 C.F.R. § 404.1527(d) and Social
SecurityRulings 962p and 0603p before discountinghe opinions of his treating psychiatrist,

Dr. Griffiths, and treating therapist, Velzis.

The opinions of treating sources, i.e., “acceptable medical sources” with whom the
claimant has an ongoing treatment tielaship, must always be carefully considered by the ALJ.
Where, as here, the opinion is not entitled to controlling wéige, opinion is “still entitled to
deference.” SSR 98p, 1996 WL 374188, at *4 (July 2, 1996). The degree of deference afforded
is determined using the factors provided in 20 C.F.R. § 404.1527(d)(2) including: the length of
the treatment relationship and frequency of examination; the nature antl afxtiee treatment
relationship; supportability; ansistency; and specializatiofhe opinions of nommedical
sources, such as licensed clinical social workers, with whom the claimant has angongoi
relationship should be evaluated using the same fa@&R. 063p, 2006 WL 2329939, at *4
(Aug. 9, 2006).

The ALJ determined that the opinomf Dr. Griffiths and Velzis had little probative
value becaus¢hey were not supported by and were not consistent with the record. Pelletier
asserts that the ALJ erred by not explicitly discussing each factor ®@eC.F.R. 8§
404.1527(d)(2) before making this determination. That assertion lacks ArertlLJ need not

“slavishly discuss every one of g®factors in his or her decisidnMoore v. Astrue No. 06

2 Pelletier does not contend that the ALJ should have given Dr. Griffithsiappeontrollng weight, and
he could not argue that Velzis’ opinion should have be given controlling weightseecmua licensed
clinical social worker, she is not an “acceptable medical source” whose opinioregiagn controlling
weight.SeeSSR 0603p, 2006 WL 2329939, at *2 (Aug. 9, 2006).
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136, 2007 WL 2021919, at *6 (D. Me. July 11, 2007). An Ake&d oty provide “good reasons”
for the weight giverto a treating source’s opinio80 C.F.R. § 404.1527(d)(2). Good reasons

can be provided by discussing just one fackme, e.q.Green v. Astrue588 F. Supp. 2d 147,

155 (D. Mass. 2008) (discussing only s@tency).

Alternatively, Pelletiecontendghat the ALJ did not give “good reasons” for discounting
the opinions of Dr. Griffiths and Velzis because she failed to explain howdpigions were
inconsistent with the record. Although the ALJ did not pev specific examples of
inconsistacy, that omission is not fatal because their opinions were inconsistent withitbe en
record as outlined in the ALJ’'s decisidPelletier's treatment records, the primary source of
evidence concerning his depressishpwed that he was assessed a GAF score of-fiftg in
July 20072 indicating that hislepressioraused a moderate limitation in social and occupational
functioning. The records then show a steady improvement between July 2007 and August 2008.
In August 2008, Velzis assessed Pelletier had a GAF of 55. (R. 324.)

The opinions of Dr. Griffiths and Velzis contravene this empirical data. Theydibiat
his depressiogaused marked and/or extreme limitations in social and occupational functioning
when all empical data showed that he started with a moderate limitation and improved.
Inconsistency with all empirical data constitutes a “good reason” foruhsiog the opinion®r.
Griffiths and Velzis To remand and require the ALJ tepeatthese inconsistencies more
explicitly, when they are clearly set out in her deciswouyld be an exercise in futility.

B. Credibility of the Claimant

Pelletier claims that the ALJ erred in assessing his credibility. He conteatdti¢hALJ

did not follow the procedure set forth Avery v. Secretary of Health & Human Servic&97

¥ A GAF score, contrary to Pelletier’s assertion, need not be assessed in a virmkneent to indicate
an individual’'s ability to function in a work environmer@eeDSM-IV 34 (noting that a GAF score
betweerfifty -one and sixty indicates a moderate difficultly in occupational functioning).
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F.2d 19 (1st Cir. 1986), and Social Security Ruling7@6nhen evaluating his statements about
his symptoms and finding them not credible.
The ALJ need nottake the claimant’s atementsabout the intensity, persistence, and

functionally limiting effectsof his symptomsat face valueSeeBianchi v. Sec’y of Health &

Human Servs.764 F.2d 44, 45 (1st Cir. 1985). Wheas herethe medicaltreatment record
does not support thelaimant’s statements, the ALJ must assess the claimant’s credibdiy.
SSR 967p, 1996 WL374186, at *2 (July 2, 1996). The ALJ mumtestigate all evidence that
relates to the claimant’s statememthen assessing credibilitysee Avery, 797 F.2d at 2
Specifically the ALJ must consider the -salled_Averyfactors including: the nature, location,
onset, duration, frequency, radiation, and intensity of the reported pain; any tptegpand
aggravating factors; the type, dosage, effectiveness, and side effactg mkedication taken to
alleviate the pain or other symptoms; any treatment, other than medication, foofrpkéf; the
claimant’s functional restrictions; and the claimant’s daily activities.

If after weighingall of the evidencahe ALJdetermineghat the claimant’'s statements
lack crediblity, she“must make specific findings as to the relevant evidence he considered in

determining to disbelieve the [claimantDa Rosa v. Sec’y of Health & Human Seng&03 F.2d

24, 26 (1st Cir. 1986). A credibility determination supported by specifainigs will not be

disturbed. Frustaglia v. Sec’y of Health & Human Se®29 F.2d 192, 195 (1st Cir. 1987).

Pelletier perceives error in the ALJ’s failure to explicitly disaiesAvery factors in her
written decision While an explicit discussion of thévery factors is preferable the ALJ
complies withAvery if it is clear hat all factors were considerefiee id. at 194; Lopes v.
Barnhart 372 F. Supp. 2d 185, 192 (D. Mass. 200%e ALJ may not havexplicitly discussed
the Avery factors but her decision touches on thesuch that it is clear that she gave due
consideration to themAs to the first Avery factor, the ALJ described the nature, onset,
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frequency and intensity of Pelletier's depression, raiety, and difficultly sleepingby
summarizing his treatment records from his first visit to the Family Service iABsadn May
2007 until August 2008Pelletier now contendthat this summary does ntairly reflect the
severity of [his] symptoms highlighted in theeatment notes” or “discuss [higjngoing
symptoms nor the chronic exacerbation of the multiple symptoms that impeded hisgtogres
(Pl’'s Mem. of Law in Supp. of Reversal of Comm’r’s Denial of Benefits 16); howelesr, t
contention does nqustify reversal becaudeelletierpoints tono evidence ignored by the ALJ,

seeDiaz-Fonseca v. Puerto Ricd51 F.3d 13, 42 (1st Cir. 2006) (noting that pheantiff must

direct the court’s attention to evidence in support of his arguments).

As to the secondAvery factor, the ALJrecognized thathe denial of Pelletier’s
application for SSDI aggravated lgmptomsAs to the thirdAvery factor, Pelletieassertghat
the ALJ ignored the drowsiness causedlignopin. This assertion is contnato fact. The ALJ
stated that Pelletier tookPaxil, Clonozeparh [sic] and Wellbutrin,” (R. at 19), and thae
testified that “his medication makes him tired and dizzig” &t 17). As to the fourtiAvery
factor, the ALJ mentioned his regular counseling sessions with Velzithamedercise, coping
skills, and relaxation techniques used to controlshirmptoms As to the fifthAvery factor, the
ALJ cited Pelletier's claimed functional limitation®f social fear and difficully leaving the
house, but found themitationsto be contradicted blyis daily activities

As to the finalAvery factor, Pelletier concedes that the ALJ discussed his daily activities,
but suggestghat the ALJ improperly equated these activities with an ability to perform
substantial gainful activity. Pelletier is correct ttfag claimant’s ability to perform limited daily
activities does, not in and of itself, prove that he has the ability to perform suddstgmtiful

activity. SeeDedis v. Chater956 F. Supp. 45, 54 (Mass. 1997); ge also20 C.F.R. 8

* Clonazepam is the generic name for Klonopinysician’s Desk Referen@639 (63rd ed. 2009).
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404.1572(c) (“Generally, we do not consider activities like taking care osgihuhousehold
tasks, hobbies, therapy, school attendance, club activities, or social prograensubstantial
gainful activity”). But Pelletier's argument falls flat because the Alid not equatéis daily
activities with substantial gainful activities. Shesedthe daily activities precisely agwvery
requires: to determinevetherPelletier'sstatements were credible. That is, the ALJ considered
his daily activities to determine whether the activities reasonably reflectesiytgtoms he
described. She concluded that they did not.

Pelletier argues that even if the ALJ consideredAthery factors, sheerred by not also
acknowledginghis solid work historywhich hecontends bolsters hisredibility. Although the
ALJ must investigate akvidence relating tthe claimant’s statementseeAvery, 797 F.2d at
23, shecan do so “without directly addressing in [her] written decision every mEegidence

submitted by a party NLRB v. Beverly EntersMass, 174 F.3d 13, 26 (1st Cir. 1999). The ALJ

knew aboutPelletier's work history.R. at 38.) The decision to emphasize certain factors over

others was a decision for the ALdot thereviewing court, to makeSeeRodriguez v. Sec'y of

Health & Human Servs647 F.2d 218, 221 (1st Cir. 1981) (“[T]he resolution of conflicts in the

evidence . . is for the [ALJ], not for the doctors far the courts.”).

After consideringall of the Avery factors,the ALJ gavethreespecific reasons for her
determination that Pelletier's testimony was not credifil¢ he made mmerous inconsistent
statements(2) his statements weranconsistent with theecordmedical evidence; and (3) his
activities of daily living belied the severity of the symptoms alleged.

The first reason alongustifies the ALJ’s decisionto find Pelletier's statements not
credible. When “evaluating the claimant’s credibility, the ALJ is entitled to consider the
consistency and inhereprobability of the testimony.Frustaglia 829 F.2d at 195 n.internal
guotation omittej] see alsoSSR 967p, 1996 WL 374186, at *5 (“One strong indication of the

10



credibility of an individual's statements is their consistency, both interaity with other
information in the case record.”). The ALJ is entitled to discount the claimstatements if
inconsistenes exist.Frustaglia 829 F.2d at 195 n.1. Herthe ALJ noted that “ceatn of the
claimant’s statemestare inconsistent and undermine his credibility.” (R. at 20.) She identified
two specific examples: he testified at the hearing that he had stoppkishgimvhen he began
treatment with Dr. Griffiths, but the record showed that he had been drinking approximatel
twenty-one beers a week in January 2008; and he testified at the hearing that he did not pursue
working with theMassachusetts Vocational Relidition office because of his social phobias,
but the record showed that he told Velzis that he was unable to use the office becasase of hi
pending social security claimd()

Havingcomplied withthe procedure set forth lvery and Social Security Ring 96-7p,
the ALJ properly foundPelletier's statements not to be credible.

C. RFC Assessment

Pelletier argues that thA&LJ's RFC assessment was not supported by substantial
evidenceas a resulbf the two errors discussed above, i.e., failure to properly weigh treating
sources’ opinions and failure to properly assess the claimant’s credibéitauBe those two
arguments lack merit, this argument too lacks merit.

1. Conclusion

For the foregoingeasons, the plaintiff's Motion for Order Reversing the Decision of the
Commissioner (dkt. no. 13) is DENIED and the defendant’s Motion for an Order Affirtineng
Decision of the Commissioner (dkt. no. 15) is GRANTED.

Itis SO ORDERED.

/s/ Geage A. O'Toole, Jr.
United States District Judge
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