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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
HARRY NEWMAN, et al., )
)
)
Plaintiffs, )
)
V. ) Civil Action No. 09-10138-DJC
)
EUROPEAN AERONAUTIC DEFENCE AND )
SPACE COMPANY EADS N.V., et al., )
)
Defendants. )

MEMORANDUM AND ORDER

Casper, J. August 1, 2012
l. Introduction

This case arises out of a February 2, 2007anéa Socata TBM 700 aircraft near the New
Bedford Regional Airport in Massachusetts in whiltbfethe aircraft's ocapants, Michael J. Milot,
Lauren Angstadt and Peter Johrrilg, died. Plaintiffs HarrlNewman, Thomas A. Wallitsch and
Patricia and John Milot (“Plaintiffs”), administratopendente lite of the estates of the three
decedents, brought this action asserting a number of common law claims against numerous
defendants. The complaiasserts claims of negligence against Lockheed Martin Services, Inc.
(“Lockheed”) and Midwest Air Traffic Control Sepes, Inc. (“Midwest”). Lockheed and Midwest
have now moved for summary judgment. Forrdesons set forth below, Lockheed’s motion for

summary judgment is GRANTED and Midwest’s motion for summary judgment is DENIED.
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1. Burden of Proof and Standard of Review

Summary judgment is appropriate if there iggeauine dispute as to any material fact and
the undisputed facts show that the moving piargntitled to judgment as a matter of laveDFR.
Civ. P.56 (a). The moving party bears the bura@émrshowing the basis for its motion and

identifying where there exists a lack of any genissae of material fact. Celotex Corp. v. Catrett

477 U.S. 317,323 (1986). The nonmovant “must poittmpetent evidence’ and ‘specific facts’

to stave off summary judgment.” Tropigas de RuRico, Inc. v. Certain Underwriters at Lloyd’s

of London 637 F.3d 53, 56 (1st Cir. 2011) (citation omitted); ATC Realty, LLC v. Town of

Kingston 303 F.3d 91, 94 (1st Cir. 2002). That is, the non-movant “must come forward with

evidence sufficient for a ‘a fair-minded jury [to] retwa verdict’ in his favor.” _Soto-Padro v. Public

Bldgs. Auth, 675 F.3d 1, 5 (1st Cir. 2012) (gugg Anderson v. Liberty Lobby, Inc477 U.S. 242,

252 (1986)). While the Court “view[s] the recardthe light most favorable to the nonmovant,

drawing reasonable inferencesia favor,” Noonan v. Staples, In656 F.3d 20, 25 (1st Cir. 2009),

it “afford[s] no evidentiary weight to ‘conclusory allegations, empty rhetoric, unsupported

speculation, or evidence which, in the aggredatess than significantly probative,” Tropigas de

P.R., Inc, 637 F.3d at 56 (quoting Rogan v. City of Bost®é7 F.3d 24, 27 (1st Cir. 2001)); see

Feliciano de la Cruz v. El Conquistador Resort & Country CI8 F.3d 1, 5 (1st Cir. 2000).

lll.  Factual Background

Unless otherwise noted, the following are the undisputed facts.

'References to the docket are abbreviated as “D. __.” References to specific filings in
this case are abbreviated as follows: Lockheed’s memorandum in support of its motion for
summary judgment, D. 225 (“Lockheed Mem.”); Lockheed’s statement of undisputed material
facts, D. 226 (“Lockheed SOF”); exhibitsathed to the Declaration of William J. Katt in
support of Lockheed’s motion for summary judgment, D. 229 (“Katt. Decl., Ex. __"); Midwest’'s
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Lockheed operated the Williamsport, PennsgiaaFlight Service Station (“FSS”) that
provides, among other services, pre-flight wealhigfings, in-flight weather briefings and flight
plan filing services. Katt Decl., Ex. 5 (FAA Pilot@troller Glossary). As to pre-flight weather
briefing services, a FSS specialist can providé lstdndard and abbreviated weather briefings.
Katt. Decl., Ex. 6 (pilot briefing definition). A standard weather briefing is a comprehensive
briefing of the weather for a flight and incliedadverse conditions, whether a VFR flight is not
recommended, a synopsis of the weather, current conditions, en route forecast, winds aloft, and
Notices to Airmen (“NOTAM?”) information._Id.A NOTAM is a “notice containing information
(not known sufficiently in advance to publicize by other means) concerning the establishment,
condition or change in any component (facility, $sgyor procedure of, or hazard in the National
Airspace System) the timely knowledge of which is essential to personnel concerned with flight

operations.” Katt Decl., Ex. 7 A Pilot/Controller Glossary at PCG N —3-4). An abbreviated

memorandum of law in support of its motion for summary judgment, D. 233 (“Midwest Mem.”);
Midwest’s statement of undisputed material fabts231 (“Midwest SOF”); exhibits attached to
the declaration of Karen M. Berberich in support of Midwest’s motion for summary judgment,
D. 232 (“Berberich Decl., Ex. __"); Plaintiffs’ memorandum of law in opposition to Lockheed’s
motion for summary judgment, D. 248 (“Pl. Opp. I"); Plaintiffs’ statement of undisputed
material facts in support of its opposition to Lockheed’s motion for summary judgment, D. 249
(“Pl. SOF I"); Lockheed’s response to Plaintifssatement of undisputed material facts, D. 256
(“Lockheed Resp. to Pl. SOF I"); Plaintifimemorandum of law in opposition to Midwest’s
motion for summary judgment, D. 246 (“Pl. Opp. II"); Plaintiffs’ statement of undisputed
material facts in support of their opposition to Midwest’s motion for summary judgment, D. 247
(“Pl. SOF II"); Midwest’'s Response to Plaintifisatement of undisputed material facts, D. 251
(“Midwest Resp. to PI. SOF II"); exhibits attached to the second Declaration of Karen M.
Berberich in support of Midwest’'s motion for summary judgment, D. 252 (“Berberich Second
Decl., Ex. __"); Midwest’s reply memorandum to Plaintiffs’ opposition, D. 253 (“Midwest
Reply”); Lockheed’s reply memorandum to Plaintiffs’ opposition, D. 254 (“Lockheed Reply”);
exhibits attached to the second Declaration of William J. Katt in support of Lockheed’s motion
for summary judgment, D. 255 (“Katt Second Decl., Ex. __"); and the transcript of motion
hearing held on June 25, 2012 (“6/25/2012 Hearing Tr. at _").
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briefing is “provided when a pilot requests information to supplement mass disseminated data;
update a previous briefing; or when the pilot requests that the briefing be limited to specific
information.” Katt Decl., Ex. 6. Although “[t]he priany source of preflight weather briefings is an
individual briefing obtained” frona FSS briefer, pilots may ohtaiveather information pertaining
to any flight from a variety of other sources saslprivate weather reporting services. Katt Decl.,
Ex. 8 (FAA Aeronautical InformatioManual Sections 7-1-2(c), 7-1-3).

At 9:25 a.m. on the day of the crash, Michadbithe pilot in command of the fatal flight,
contacted the Williamsport FSS. Pl. SOF | { 9;ktmed Resp. to Pl. SOF | 1 9. During that call,
the FSS briefer, employed by Lockheed, askedtMilether he wanted “weather and aeronautical”
information. _Id. Milot indicated he would and the biee proceeded to give Milot a standard
briefing. Id.

Later that day at 4:01 p.m., Milot contactld Williamsport FSS again for weather briefing
and to file two Instrument Flight Rules (“IFRflight plans. Katt. Decl., Ex. 1 (National
Transportation Safety Board Factual Report (‘NTSB RepditJhe two IFR flight plans were for
a flight from Boston to Bedford, Massachusetts, with a proposed departure time of 5:00 p.m. and
a second flight from Bedford tallentown, Pennsylvania, with a proposed departure time of 8:00
p.m. Katt Decl., Ex. 9 (LMSI Accident Packageanscript of Voice Recording - 4:01 p.m. call,

LMSI 0084-86). Milot spoke with Michael Walkesne of Lockheed’s FSS Williamsport briefers.

Katt Decl., Ex. 13 (Department of Transportation FAA, personnel statement). Milot requested and

2Instrument Flight Rules govern the procedures for conducting an instrument flight or
flight by reference to the instruments within the aircraft (as opposed to by reference to visual
conditions or cues outside the aircraft, as Wikual Flight Rules (“VFR”)). Katt Decl., Ex. 10
(FAA Pilot/Controller Glossary at PCG I-4, PCG V-3). To conduct an IFR flight, a pilot must
file an IFR flight plan. Federal Aviation Regulation 91.173. S€.F.R. § 91.173.
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received a standard weather briefing from Watfkeiboth flights as well as NOTAM information

for Boston and Bedford. Katt Decl., Ex. 9 (kbeed Accident Package Transcript of Voice
Recording - 4:01 p.m. call at LMSI 0086-91). In connection with this briefing, Walker informed
Milot of an AIRMET? for IFR conditions throughout the Boston area with ceilings less than 1,000
and visibilities less than three miles. KatedD, Ex. 14 (FAA Pilot/Controller Glossary at PCG A-

7). Walker further informed Milot of the curreobnditions at the time at the Boston and Bedford
airports, the forecast for Boston, and that therraldawed a large band of precipitation moving into
the area. Katt Decl., Ex. 9 (Lockheed Accideatliage Transcript of Voice Recording - 4:01 p.m.
at LMSI 0086-91).

About an hour later at 5:10 p.m., Milot contedtthe Williamsport FSS again to change the
two previously filed flight plans. Walker [pg Ex. 50, Ex. 15 to Katt DecHe spoke again with
Walker. Walker Dep., Ex. 51, Ex. 13 to Katt DeMilot indicated that he needed to change the
destination for the first flight and the departpnt for the second flight from Bedford to New
Bedford. Katt Decl., Ex. 15 (Lockheed AccideatRage Transcript of Voice Recording - 5:10 p.m.
phone call at LMSI 0086-91). During this call, Milot neither requested nor received a weather
briefing or any NOTAM information retad to these flight plans. IdAt the time, a NOTAM was
in effect at New Bedford to alert pilots thaethpproach lighting system to runway 5, a series of
lights at the end of a runway designed to asdistispon instrument approaches to the airport, was

not in operation. Katt Decl., Ex. 1 (NTSB Repattlb). These lights had been out of operation

2AIRMETs are “[in-flight weather advisogk issued only to amend the area forecast
concerning weather phenomena which are of operational interest to all aircraft and potentially
hazardous to aircraft having limited capability because of lack of equipment, instrumentation, or
pilot qualifications.” Katt. Decl., Ex. 14 (FAA Pilot/Controller Glossary at PCG A-7).
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since August 2006. Katt Decl., Ex. 16 (2/9/2007 online news article).

At approximately 7:17 p.m., approximately two heafter Milot’s last contact with Walker,
the aircraft departed Boston. Katt Decl., EXNTSB Record at 1). The Boston Control Tower
cleared the pilots for takeoff. Berberich Deck, E (personnel statements of controllers at Midwest
00029-37); Ex. W (transcript of recordings betwaeaident aircraft and Providence Tower). The
Providence Approach Controller gave directionthtopilot for the appropriate approach course to
New Bedford and cleared it fordHLS approach to runway 5 at New Bedford. Katt Decl., Ex. 1
(NTSB Record at 2). The New Bedford Towegéae providing Air Traffic Control services once
the Providence Approach Controller turned theraftover to it and the aircraft was on the Tower’s
frequency. Berberich Decl., Ex. R (transcriptre€ordings between accident aircraft and New
Bedford Tower); Ex. H (Parsons pet 28). When contacted by the pilots, the New Bedford Tower
cleared the pilots to land. Berberich Decl., Ex. U (Pilot/Controller Glossary defining clearing a
landing). The pilots advised the Tower shottigreafter, at approximately 7:37 p.m., that the
aircraft was “going missed,” a term used to indicate that pilots were aborting that approach. Katt
Decl., Ex. 1 (NTSB Report at 1a); Pl. SOF II, EXrecording of transcript between New Bedford
Tower and accident aircraft at Midwest 000024).e Hircraft crashed shortly thereafter, fatally
injuring all three on board. Katt Decl., Ex. 1 (NTSB Report at 1).
IV.  Procedural History

Plaintiffs initiated this lawsuit on January 2809, asserting claimsifetrict liability (Count
), negligence (Counts II, VI - IX), breachwhrranty (Count Ill), punitive damages (Count IV) and
breach of contract (Count V), against numerous defendants. Plaintiffs assert negligence claims

against Lockheed and Midwest (Cosivll and VI, respectively).Since the filing of Plaintiffs’



first amended complaint on March 4, 2009 (which added negligence claims against certain
Defendants in Count IX) (D. 4) and their second amended complaint on March 16, 2010 (which
added negligence claims against additional Bedéats (Count X) and against the United States
Federal Aviation Administration (“FAA”) (Count XI)) (D. 128), numerous defendants have been
dismissed. The only remaining Defendants in thiter are Lockheed, Midwest and the United
States. Defendants Lockheed and Midwest have now moved for summary judgment. After a
hearing on both motions on June 25, 2012, the Court took the matter under advisement.
V. Discussion

A. Lockheed’s Motion for Summary Judgment

Plaintiffs claim that Lockheed was negligen failing to provide appropriate pre-flight
briefing or NOTAM information to Milot at the timof his last contact with the Williamsport FSS
prior to departing Boston. SACH#f 127-33. Plaintiffs further claimahas a result of such failure,

the aircraft crashed

dt 1 133. To prevail on a negligerataim, a plaintiff must establish that
“(1) the defendant owed the plaintiff a duty edsonable care; (2) the defendant breached this duty;
(3) damage to the plaintiff resulted; and (4) bineach of the duty caused this damage.” Brown v.
United States557 F.3d 1, 3 (1st Cir. 2009) (citing Jupin v. Ka4#k7 Mass. 141, 146 (2006)).
Although, whether a plaintiff has satesfi the last three elements is typically a question for the jury,
id., whether a duty of care exists is a questiolawfappropriately decided on summary judgment.

Afarian v. Mass. Elec. Cp449 Mass. 257, 261 (2007).

1. Duty
As a general matter, a pilot and FAA pmreel including FSS specialists have “concurrent

duties of care for the protection of the aifteand its occupants.” Webb. v United Stat®40 F.




Supp. 1484, 1511 (D. Utah 1994), and cases cite@Bisberle v. United State255 F. Supp. 2d

1190, 1201 (D. Kan. 2003). The scope of that duty given situation “may depend on various
sources, including FAA orders, federal regulationsl, morms and customs of the air traffic control
system.” _Bieberle255 F. Supp. 2d at 1201. “Relevant souticekide . . . the Flight Services
Manual (FAA Order 7110.10), and the Aeratiaal Information Manual.” _Id(citing cases).
Plaintiffs contend that Walker had a duty to irrguof Milot and provide weather information and
NOTAM information for New Bedfordo him when Milot called at 20 p.m. to revise his flight to
New Bedford under the following three theories: (1) that FAA Order 7110.10S obligated Walker
to inquire; (2) that Walker voluntary assumediy to inquire; or (3) that Walker created a
foreseeable risk of harm when he did not prowilet with weather and NOTAM information. PlI.
Opp. | at 4-10.
a. Whether Walker Had a Duty Under FAA Order 7110.10S to
Inform Milot of the Adverse Weather Conditions at New Bedford
and NOTAM Information Even When Milot Did Not Request It
FAA Order 7110.10S, the order setting forth thecgdures to be used by a FSS specialist
in conducting weather briefings and filinggfit plans, Pl. SOF I, Ex. B (FAA Order 7110.10S),
requires weather briefers to ask a pilot filing gtitiplan if he requires the latest adverse conditions
along the route. Section 3-2-2(e) provides: “Whepilot requests to file a flight plan only, ask if
he/she requires the latest information on adveosalitions along the route of flight. If he/she
responds ‘yes’: 1. Provide information on adverse conditions pertinent to the intended route of
flight. 2. Provide detail®n these conditions iaccordance with subpara 3-2-1b1 [Adverse

Conditions].” FAA Order 71110.10S. Adverse conditions include “low level wind shear,

thunderstorms, reported icing, frontal zones alongdhée of flight, airport closures, air traffic



delays, etc.”_ldat § 3-2-1(b)(2).

Lockheed argues that Walker had no affirmative duty under FAA Order 7110.10S to ask
Milot if he wanted or needed a pre-fligheather briefing or NOTAM information during Milot’s
5:10 p.m. call. It is undisputed that Milot neither requested a weather briefing nor NOTAM
information during the 5:10 p.m. call and that at that time, adverse conditions existed on the flight
route from Boston to New Bedfdthat included an AIRMET fdFR conditions at New Bedford
and a NOTAM that the approach lights were inopeeaat the New Bedfordirport. Pl. SOF |
18; Lockheed Resp. to Pl. SOF | 1 18. It is aisdisputed that Walker did not check the weather
at New Bedford at any time while laeas speaking with Milot and chging the flight plan to reflect
the new destination, Pl. SOF | | 26; LockheedR¢o Pl. SOF | 26 nd that Walker failed to
provide Milot with the current or forecasteather at New Bedford or the NOTAM for the
inoperative approach lights to runway 5 at New Bedifthe runway used ftine subject flight. PI.

SOF 1 1 19; Lockheed Resp. to Pl. SOF | § 19.

The issue, therefore, is whether Walker owetlity to inquire of Milot whether he needed
weather or NOTAM information for New Bedford at the time of his call. The plain language of
FAA Order 7110.10S requiring FSS briefers to ask a pilot if he would like adverse conditions
information is triggered only when a pilot callsftee a new flight plan. However, the parties
disagree as to whether Milot’s 5:10 p.m. call to change the destination of the first flight to New
Bedford and the point of deparéufor the second flight to New Bford constituted the filing of a
new flight plan to render the requirements urfe®A Order 7110.10S applicable or whether Milot
simply called to amend a previously filedgfiit plan, making the FAA Order’s requirements to

inquire of the pilot inapplicable.



To support their contention that Milot’s call to change the flight information constituted a
new flight plan as opposed to amending his mresty filed flight plan, Plaintiffs rely on the
deposition testimony of Lockheed expert Patrick fefl. Opp. | at 6. However, Terry testified
that when a pilot calls to changedestination for a flight, such change does not constitute a new
flight plan. Terry testified as follows:

Q I am not asking what Milot called about. I'm asking your

understanding if you call - if somebody calls up and amends a
destination, that doesn’t constitute a new flight plan?

A No. That’s an amended flight plan.

Terry Dep. 74:22-75:19, Katt Second DeEk. 3. Plaintiffs’ own experRichard Burgess, testified
to the same effect. When asked whether Milas filing a flight plan during his 5:10 p.m. call,
Burgess stated: “No, he was changing the dastin.” Burgess Dep. 141:4-7, Katt. Decl., Ex. 17.
Burgess further testified that FAA Order 7110.10Ssdus specifically say that when a pilot calls
for a destination change, he must be asked whetheould like the latest information on adverse
conditions. Burgess Dep. 141:21-142:5, Katt. Ded!.,JZ. Plaintiffs point to no evidence in the
record to support that Milot was filing a new flight plan during his second phone call to
Williamsport FSS. Rather, the transcript of 51&0 p.m. conversation between Walker and Milot
as well as the testimony of Burgess and Terry indittet Milot was not filng a new flight plan at
that time, but was, instead, amending the flightgie had filed earlier with Walker. The record
is devoid of any evidence to suggest Milot waraedeather briefing or NOTAM information at the
time of the call or that Milot could not have olotadl that information by requesting it from Walker.
Thus, the FAA Order 7110.10S did not give rise ttuty for Walker to ask Milot if he would like

information concerning adverse conditions for an amended flight plan.
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b. Whether Walker Voluntarily Assumed the Duty to Inquire
Further of Milot During the 5:10 p.m. call

Plaintiffs next argue that even if FAA @ar 7110.10S did not give rise to such a duty,
Walker and Lockheed voluntarily assumed sdcity. Pl. Opp. at 7. “A basic principle of

negligence law is that ordinarily everyone has a duty to refrain from affirmative acts that

unreasonably expose others to a risk of harmdadss. Asset Fin. Corp. v. Harter, Secrest & Emery,

LLP, 430 F.3d 59, 61 (1st Cir. 2005) (d¢qug Tobin v. Norwood Country Club, Inc422 Mass.

126, 142 (1996)). While a person generally “does not have a duty to take affirmative action,”

Commonwealth v. Levesqué36 Mass. 443, 449 (2002), if he untarily assumes a duty, he must

perform that duty with due care. Mullins v. Pine Manor Coll&89 Mass. 47, 52 (1983). “For a

duty voluntarily undertaken, the standard of due d&pends upon the nature of the action.” Mass.

Asset Fin. Corp.430 F.3d at 62.

The duty Plaintiffs argue Walker assumedsvilae duty to inquire whether Milot needed
weather or NOTAM information (or provide thif@mmation without a request) and that he failed
to perform that duty with due care. For Plaintifisprevail on this theory, they must show that
Walker actually began to undertake this duty or actedmanner consistent with it. It is when a
person “voluntarily assumes a duty or undertakesrtder services to another that should have been
seen as necessary for her pratetctthat person may déble for harm caused because of the

negligent performance of himdertaking.”_Thorson v. Mande#i02 Mass. 744, 748 (1988). Here,

the undisputed evidence, however, demonstrates that Walker did not begin to undertake any duty
to inquire whether Milot needed weather or NOTAM information during the 5:10 p.m. call. Itis
undisputed that Milot called at 5:10 p.m. only t@obe the destination of the first flight and the

point of departure for the second flight. Aattpoint, Walker’s obligation was to comply with
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Milot's request and it is undisputed that he did so. Milot did not request any other information
during the call, let alone weather briefing or N&EM information. A person cannot be held liable
under a voluntary assumption of duty theory whetakes no action suggesting that is the case; he
must begin to undertake the action and fail to fulfill the duty with due care for liability to attach.

Cottam v. CVS Pharma¢cy36 Mass. 316, 323 (2002) is insttive on this point. There,

CVS provided a customer with a list of some, hat all, of the potential side effects of his
medication. CVS argued that it did not voluntaagsume a duty to warn him of all potential side
effects of the drug._IdIn rejecting CVS’ argument that it had no duty to warn of all side effects,
the Supreme Judicial Court found that while a@ugr could not reasonably construe a single label
containing one specific warning as a “comprehensive list of all side effects, contraindications, or
potential adverse interactions . . . where [ | aplagy provides a more detailed list of warnings,
or, by way of advertising, promises to providstaumers with information, it may thereby undertake

a duty to provide complete warnings and informatign.’atd®26. This case presents an undisputed
set of facts showing that Walkdid nothing from which it could be suggested he assumed a duty
to provide certain information but failed to do so with due ¢atéalker did not voluntarily assume

a duty to either provide weather or NOTAM infortioa to Milot or inquire as to whether he needed

such information.

“Although Plaintiffs argue that Lockheed assumed a duty to inquire of Milot, relying
upon two excerpts from Lockheed’s website stating that its briefers will provide “the latest
adverse conditions . . . and NOTAMS. . . . even if you don't ask,” Pl. SOF I, Ex. N, and that its
briefers “go above and beyond to protect you, to give you as much information as they believe
necessary to help you make an educated GO/NO-GO decision,” Pl. SOF I, Ex. M, the record
indicates that these excerpts were neither posted nor operative at the time of the cresh. See
SOF I, Ex. M (posted 5/11/2012); Ex. N (posted 1/17/2008).

°To the extent Plaintiffs argue that Walker’s actual practice meant that he had assumed a
legal duty, PI. Opp. | at 8-9, Walker testified that during the 5:10 p.m. call with Milot, he was
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C. No Common Law Duty To Inquire Based on Existing Social
Values and Customs

Lastly, Plaintiffs argue that even iAA Order 7110.10S did noeressly require Walker
to provide Milot with a weather briefing for MeBedford, Walker had a common law duty to inform
Milot, without being asked, of the weather conditions and the NOTAM data regarding the
inoperativeapproach lights at the New Bedfordpart. Pl. Opp. at 10-12, D. 248. Under
Massachusetts law, a precondition to the “duty to exercise reasonable care to avoid physical harm
to others . . . . is, of course, that the risk ahthé another be recognizable or foreseeable to the
actor.” Jupin 447 Mass. at 157. As Plaintiffs acknowledge, government and FAA regulations
regulate the conduct of weather briefers am¥igions such as FAA Order 7110.10S outline their
specific duties and responsibilities. Pl. Opp. af112248. FAA regulations also similarly require
pilots to obtain all revant flight information beforéaking off, including weather and NOTAM

information. _Sed4 C.F.R. § 91.103(a); Tinkler v. United States by F.A7R0 F. Supp. 1067,

1075 (D. Kan. 1988), aff @82 F.2d 1456 (10th Cir. 1992); Wel##0 F. Supp. at 1511-12. “The
FAA through its agents, flight service specialists,dndsty to give a pilot information that the pilot
requests . . . [t]o fulfill this dutyhe FAA must give a direct resp@i® a pilot’s request.”_Tinkler
700 F. Supp. at 1074 (internal citation omitted). Gitrerse requirements, it is not foreseeable that
the pilots would begin a flight without the infortian they needed to undertake the flight safely and
that they would depart nearly two and a lnadtirs after Milot’s last phone call at 5:10 p.m. with
Walker without knowing the weather and airpoformation for New Bedford. Here, where Milot

neither filed a new flight plan nor requedtweather briefing (to render FAA Order 7110.10S

following the federal regulations in effect at that time, specifically FAA Order 7110.10S.
Walker Dep. 14:1-5; 20:25-21:8, Lockheed Resp. to Pl. SOF I, Ex. 22.
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applicable) Walker’s duty was to praold information Milot requested. S&ekler, 700 F. Supp.

at 1074 (finding that the FSS briefer breached his duty to respond to pilot’s request for a weather
briefing but that pilot’s negligence in failing ttt@mpt to contact the available sources of weather
information when he witnessed deterioratiowefther conditions and failing to abide by minimum

safe altitude requirements was a superseding cditise crash). The undisputed record shows that
Walker complied with Milot’s request to amend pigviously filed flight plan. Walker was under

no legal duty to provide any further information. E®enomu v. United States992 WL 1258526,

at *6-8 (S.D. Ohio Aug. 26, 1992) (noting thatilghbriefer had no duty “to provide a standard
weather briefing, in the absence of an appropniaguest,” the briefer owed the pilot a duty to
inform him of any hazardous conditions sincewsss filing a new flight plan and finding that
because the briefer had no available weatherrmdton indicating the proposed flight was unsafe,
the briefer did not breach his duty).
2. Causation

However, even assuming that Walker oweitbia legal duty to provide a weather briefing
and NOTAM information under the circumstances of this case and breached that duty, which the
Court finds he did not, Plaintiffs have failedaesent sufficient evidence from which a reasonable
fact finder could conclude that such breach catisedrash or that the crash was foreseeable. In
Massachusetts, Plaintiffs must adduce sufficient evidence to show: (1) proximate causation, that
“the loss was a foreseeable consequence of the defendant’s negligence” and (2) actual causation.

Jorgensen v. Mass. Port AytB05 F.2d 515, 522-23 (1st Cir. 1990)he actual causation inquiry

consists of two elements: first, that “the defarttdanegligence was a but-foause of the loss” and

second, “that the defendant’s conduct was a substantial legal factor in bringing about the alleged
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harm to the plaintiff.” _Idat 524 (finding that even if reputation damages were recoverable in a
negligence case, plaintiffs had not presentedaeffi evidence to showelexistence of a causal
connection between the defendant’'s negligent teaance of a runway and the alleged harm to
plaintiffs’ reputations as pilots). Lockheed argues that Plaintiffs have not presented sufficient
evidence to satisfy the requisite elementsafsation to survive summary judgment. Lockheed
Mem. at 22-23.

The Court turns first to proximate causation. While proximate causation is typically a

question for the jury, see, e.§olimene v. B. Grauel & C0399 Mass. 790, 794 (1987), Plaintiffs

have failed to proffer sufficient evidence from which a reasonable fact finder could conclude that
it was foreseeable that Walker’s failure to provadee-flight weather briefing more than two hours
prior to the aircraft's departure would have tesiiin a crash. As discussed above, in addition to
the obligations FAA regulations impose on FSS breelé&e Walker, pilots are required to ensure
that they have sufficient weather information before undertaking a particular flight4 $:E.R.

891.103; Tinkler700 F. Supp. at 1075. There is no evideaseiggest that Milot wanted weather

or NOTAM information from Walker at the time bis call two hours before the aircraft’s departure,
that Milot could not have received weather or NOTinformation from another source before the
departure or during the flight or that having surdbrmation would have changed Milot’s decision
to depart Boston that evening.

This case is similar to Davis v. United Stat®43 F. Supp. 67 (N.OIl. 1986) aff'd, 824

F.2d 549 (7th Cir. 1987). Therim, noting that weather briefers are under no duty to foresee the
unlawful or negligent acts of piie, the Court found that the weatheiefing provided to the pilot

was not a proximate cause of the later crash anthihdburden was on [thelpt], not [the briefer],
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to assure that [he] had the mostent weather information available from Rockford flight service
station or other weather source before undertaking the proposed flight.7it. Although the pilot

in Davis was operating a VFR flight and igadrthe adverse weatheonditions around him
immediately before takeoff, the district court clutted that the pilot had a duty to assure himself
that the weather conditions were sufficienppermit the VFR flight and had the opportunity to
obtain current weather informatigumst prior to takeoff._ldat 78. In affirming the district court’s
ruling, the Seventh Circuit noted that the briefer could not be held negligent for the pilot's
“unforeseen negligence in failing to take progafiety precautions” when he relied on “an hour old

report once arriving at [the] airport urrdketeriorating conditions.” Dayi824 F.2d at 555-56. In

this case, there is simply insufficient evidence from which a reasonable fact finder could conclude
that the crash was a foreseeable consequencdkéigdailure to provide Milot, who was required

to obtain information relevant to the flightjtivweather or NOTAM information more than two
hours before the aircraft's departure.

Plaintiffs have also failed to present sufici evidence showing “thexistence of a causal
connection between the defendant’s actions (or inactions) and the injury sustained by the
plaintiff[s].” Jorgensen905 F.2d at 524 (citing cases). “Thimaection cannot be left to the jury’s
conjecture or speculation.”__ld. Showing “the mere posslity of a causal connection” is
insufficient; Plaintiffs must show the “probability of such a connection.™Tdhis requirement of
demonstrating a connection between the defendaon@uct and the plaintiff's alleged injury is also
described as the requirement of showing actual tansar causation-in-fact. Plaintiffs must show
that defendant’s conduct was a but-for causea@f thjury . . . and that defendant’s conduct was

a ‘substantial legal factor’ in bringing abalé alleged harm to the plaintiff.”_Ifinternal quotation
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marks and citations omitted).

Plaintiffs fail to point to evidence to supparreasonable inference that Walker's conduct
was a but-for cause or substantial factocausing the crash. There is no evidence that such
information would have changed Milot’s decision whether to depart from Boston that evening.
Indeed, Plaintiffs’ expert, Stimpson, could not Sy wouldn’t [have] take[n] off” if the pilots
had received weather information when Milol@a and changed the destination. Stimpson Dep.
254:22-255:2, D.229-18. Stimpson testified that “it wdactor in the accident as we know it. In
other words, | didn’t take out what if.” ti&ipson Dep. 255:3-5, D.229-18urgess could not say
whether “if [the pilots] had learned that thelestination had IFR conditions instead of VFR
conditions that they wouldn’t have taken offtaeir IFR flight.” Burgess Dep. 159:11-16, D. 229-

17. Plaintiffs offer no evidence of what infornmatithe pilots acquired (or did not acquire) in the
two and a half hours between the time of Milot’s Izt to Walker and the aircraft's departure.

Moreover, the Plaintiffs’ experts could not testify that any alleged failure by Walker to
inquire whether Milot needed weather or NOTANbirmation was a substantial factor in causing
the accident. Burgess testified that a lack @athier information was a possible cause of the crash,
as it “certainly could haveontributed to it.” Burgess Dep. 152:5-21; 160:23-162:14, D. 229-17.
Stimpson declined to opine that Walker’s failure to inquire of Milot was a substantial factor; he
testified it was “a factor” and that he could not “assign it as a substantial factor.” Stimpson Dep.
252:24-253:15; 255:11-256:7; 257:5-7, D. 229-18. Plaintiffs’ experts’ testimony that Walker’s
actions was a possible cause or a factor, but sebstantial factor, in the accident is insufficient
to create a genuine dispute of material fagarding actual causation where the phone call between

Walker and Milot occurred neartwo and half hours prior to the aircraft’'s departure from Boston.
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See, e.g.Goffredo v. Mercedes-Benz Truck Co., In#02 Mass. 97, 101-103 (1988) (upholding

dismissal on directed verdict because plaintéikpert’s testimony that a loose door latch “could
have’ caused the door to open accidentally” was insufficient to establish that the defect caused
plaintiff harm since the expert was “unablestate his opinion in terms of probabilities and not
possibilities”)®

To the extent Plaintiffs argue that their estpaneed not opine on w&hthe pilots would or
would not have done if they haddn informed of the conditions at New Bedford and that a jury can
reasonably infer even without expert testimony that a pilot might have altered his flight plan or

altered the manner in which he flew the airchaftl he been provided that information, Plaintiffs

present no evidence to support such inference tcawiadenial of summarudgment. _See, e.g.

Bieberle 255 F.Supp.2d at 1202 (granting summary jueiginior FSS briefer where she provided
a pilot with an abbreviated rather than andtard briefing, which would have included a report of
foggy conditions, because Plaintiffs offered n@ewce and the record did not reasonably suggest
that reporting such conditions “would have influed or affected [the pilot's] operation of the

aircraft”).

®Plaintiffs’ reliance on Ingham v. E. Air Lines, In&73 F.2d 227 (2d Cir. 1967) and
Himmler v. United State174 F.Supp. 914 (E.D. Pa. 1979) is misplaced since, in those cases,
there was evidence of a causal link between the alleged breach of duty and the crash. Both cases
involved the actions of air trafficking controllers giving (or failing to give) information and
direction to pilots, in real time, in approaches that resulted in crashes. |rgjfaun.2d at 236-
37 (affirming the district court’s denial of sumary judgment where a traffic controller failed to
report changing adverse weather conditions to the pilots of a commercial airliner on its approach
to the airport and explaining that the pilot might have decided to divert to another location rather
than attempt a landing at the designated destimé@tihe controller had notified the crew of the
changing weather conditions during the flight); Himm##f4 F. Supp. at 918 (finding and
concluding, among other things, that “the inactions of the controller in failing to communicate to
the pilot on a frequent basis, in failing to draw the pilot’s attention to his instruments . . . were a
contributing cause to spatial disorientation”).

18



Accordingly, because there is no genuine issumatérial fact as to duty and causation and,

accordingly, “no rational view of the evidencewd warrant a finding of negligence,” Glick v.

Prince lItalian Foods of Saugus, In25 Mass. App. Ct. 901, 902 (1987), Lockheed’s motion for
summary judgment is GRANTED.

B. Midwest’s Motion for Summary Judgment

Midwest's motion for summary judgment stands in a different posture than that of Lockheed.
Unlike the communications between Milot and H8@&fer Walker two and a half hours prior to
Plaintiffs’ departure from Boston, air ffie controller Parsons, employed by Midwest,
communicated with the pilots while the aircraftsaa flight approaching the runway. Plaintiffs
claim that Midwest was negligent through the actions of its tower controller, Parsons, and his
alleged failure during the approach to providemsure that the pilots had information concerning
New Bedford weather and airport conditions, suchsbility and inoperative approach lights, and
the failure to monitor the aircraft and its speed appropriately as it approached the runway.

Midwest does not contend it had no duty to jlevthe information Plaintiffs claim was
either inaccurately reported or not provided at all; Midwest’s challenges focus on causation. See
Midwest Mem. at 9; 6/25/2012 Hearing Tr. at 3pecifically, Midwest argues that even assuming
the allegations concerning the information thetwffic controllers failed to provide were true,
Midwest Mem. at 9, summary judgment is nonetheless warranted since this information would have
had no impact on the execution of a missed apprbgche pilots. Midwest argues that it would
have only had an effect on the ability to land tmeraft and because a missed approach is a routine
maneuver for a pilot, it was not foreseeable thadbawould lose control of the aircraft during such

maneuver and crash fatally injuring all occupants. Midwest’s argument is unpersuasive.
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Applying the standard for negligence claims, Plaintiffs “need not show that the particular
harm that resulted was foreseeable to the deferidather, they “must show that a harm of the
same general character was a foreseeabldt if the defendant’s conduct.” Jorgen<#09b F.2d
at 523, and cases cited; Jupid7 Mass. at 150 n.8. Thus, the dioesis whether it was foreseeable
to Midwest’s air traffic controllethat an airplane would crash and fatally injure all of those on
board due the controller’s actions or inactions,aooMidwest contends, that the pilots would not
have been able to successfully execute a migga@ach and crash as a result. Midwest cites no
authority, and the Court can find none, for the proposition that the air traffic controller’'s duty of
exercising reasonable care does not extend beyond a pilot's attempt to land the aircraft to the
execution of a missed approach.

Based on the present record, it cannot beroéted as a matter of law whether it was
reasonably foreseeable to the air traffic controllat tie aircraft would be unable to land and crash
due to his failure to monitor the aircraft approtgig or provide the pilts of the aircraft with
accurate relevant information such as the inoperative approach lights and visibility at the New
Bedford Airport, among other information - alléigams Midwest accepts for the purposes of the

present motioA. Given the alleged omissions and misinformation concerning the pilots’ attempt to

'Even accepting that a missed approach is a routine maneuver executed by pilots, a
missed approach still requires “precision coordination by the crew, and the success or failure of
the operation, when the plane was at a very low altitude, depend[s] upon just how rapidly the
crew reacted.”_Inghan373 F.2d at 237. The crew cannot “be lulled into a false sense of
security.” Id. That is, even if a missed approach is a routine maneuver, the execution
nonetheless depends on the factual circumstances presented in a particular case.

®Nor can it be said that the pilots’ alleged negligence in failing to execute the missed
approach constituted an intervening or superseding cause of the cradfiidBest Mem. at 25-
29. For the “new event [to be] deemed . . . the proximate cause of the injury and relieve[ ] a
defendant of liability,” the intervening event must be “so extraordinary that it could not
reasonably have been foreseen,” Delaney v. Reyn@Bislass. App. Ct. 239, 242 (2005), which
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land at the New Bedford Airport and the alleged failure to monitor the aircraft properly as it
approached the runway, the Court cannot conclude, on the record before it as a matter of law,
whether it was reasonably foreseeable to the $ictcantroller that his alleged failure would affect

not only whether and when the pilots would land the airplane, but also their decision whether to
execute a missed approach at the time and imé#mer they did so. Similarly, whether the crash
was a probable consequence of the controller’s all&gkire to provide certain information to the

pilots as the aircraft was approaching the runway and whether such alleged failure was a but-for
cause or substantial factor in causing the accidenhot be resolved dhis record and will be

determined by the factfinder. _See, glagham 373 F.2d at 237 (affirming district court’s

conclusion that had “the crew lawn] of current conditions, thepight have maneuvered the plan
differently, and could have been ready and abd@ &arlier time to execute a missed approach” and
finding that the information “would have signaledhe pilot that a missed approach might have to

be executed” and that the government’s failure to inform the aircraft of these conditions was a

proximate and concurrent causelud accident); McCullough v. United Stat&88 F. Supp. 694,

699-700 (E.D.N.Y. 1982) (granting plaintiff’'s moti for partial summary judgment striking the
affirmative defenses of contributory negligenod &ilure to establish proximate cause where crew
did not have complete information regarding thunderstorm activity and windshear and finding that
had the crew had such information, it “might h&aeen able to make a more accurate assessment
of the seriousness of the situation and acted accordingly”).

Accordingly, because a triable issue exést$o causation, Midwest’s motion for summary

judgment is DENIED.

has not been shown here.
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VI.  Conclusion

For the foregoing reasons, Lockheed’s motion for summary judgment is GRANTED and
Midwest’s motion for summary judgment is DENIED.

So ordered.

[s/ Denise J. Casper
United States District Judge

22



