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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CREATIVE PLAYTHINGS FRANCHISING
CORP., CREATIVE PLAYTHINGS, LTD.,
CP LICENSING CORP.

Plaintiffs,
V. Civil Action No. 09-11456-DLC
JAMES A REISER, JR.,

Defendant

JAMES A REISER, JR.,
Plaintiff-in-Counterclaim,
V.

CREATIVE PLAYTHINGS FRANCHISING
CORP.,

Defendant-in-Counterclaim

ORDER ON PLAINTIFF'S MOTION FOR ATTE®NEYS’' FEES AND EXPENSES (#155)
August 3, 2015

CABELL, U.S.M.J.

Following a five-day bench trial, the Cadiound that plaintiff Creative Playthings
Franchising Corp. (“CP Franchising”) was entittedecover attorneys’ fees and expenses based
upon an attorneys’ fees provision in the Ffasing Agreement between the plaintiff and

defendant James A. Reiser, {Rkt. No. 153) Through its M®n for Attorneys’ Fees and
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Expenses, CP Franchising seeks a tot&1@P,195.44 in fees and expenses. (Dkt. No. 155)
The Court agrees that this sva hard-fought case involving faclyaand legally complex issues,
but finds that some reduction in the fegsl expenses sought is appropriate.

l. THE UNDERLYING CASE!

Plaintiff Creative Playthings Ltd. (“CP Ltd.tesigns, manufactures and markets outdoor
swing sets under the name “Ciiea Playthings.” Plaintiff CR.icensing Corp. (“CP Licensing”)
owns two federal registratiorigr the “Creative Playthings”@ademark. CP Franchising was
created as an affiliate of CP Ltd. and CP Licensing to grant licenses to individuals who wished to
own and operate franchised Creative Playthingestorlrhe defendant was one such franchisee.

In 2004, the defendant and CP Franchising edterte a Franchising Agreement that gave
the defendant a license to operate a Creataglithgs franchise in Florida. Among other
things, the Franchising Agreement specifiedrttaner in which the defendant could operate his
franchise, required the defendamipay certain fees to CP Frdmsing and prohilbed the use of
Creative Playthings’ trademarks and confidential information after termination of the
Franchising Agreement. The Franchising Agnent contains a Massachusetts choice-of-law
provision and an attorneys’ fepsovision that entitles the g@vailing party to recover its
“reasonable” legal fees in the evefitany suit to enforce the terms of the agreement.

In 2008, the defendant stopped making the ltpyayments due under the Franchising
Agreement. In August 2009, CP Franchisimgnieated the defendant’s franchise. After
receiving the termination letter, the defendarid o birthday parties at his franchise store

location and sold a small amount of merchandise.

1 This section is drawn from the Court’s January 20, 2015 Findings of Fact and Conclusions of Law, (Dkt. No. 153),
which contains a more detailed discussion of the facts of the case.
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On September 1, 2009, CP Franchising, GP &ahd CP Licensing filed a fourteen-count
verified complaint against the defendant.kiONo. 1) The defendant responded by filing an
answer raising a number of affirmative defengsduding defenses sounding in fraud, and a
four-count counterclaim. (Dkt. No. 17) After mdhan two years of litigtion, a five-day bench
trial was held in January 2012. Post-trial briefing followed and thet@uantually made its
findings of facts and conclusion$ law under Federal Rule of Civil Procedure 52. (Dkt. No.
153) The Court found in favor of the plaintiffs some, but not all, of their claims and awarded
damages, attorneys’ fees and expenskels) The Court found in favor of the plaintiffs on all of
the defendant’s counterclaimdd.{

The plaintiff's claims and their outcomes are as follows:

1. Unpaid Fees

CP Franchising prevailed on Count | (breatlkhe Franchising Agreement) and Count
(breach of the implied covenant of good faittd dair dealing), which sought damages for the
defendant’s failure to pay certdi@es due under the Franchisidgreement. The Court awarded
$33,163.29 in damages and reasonable attornegs. fCount Il sought to recover the same
unpaid fees sought in Counts | and Il, but undemrgost enrichment theory. Because the Court
awarded damages on a contract theory, indidaward damages on the alternative quasi-
contractual theory.

2. Misuse of Intellectual Property

CP Franchising, CP Ltd. and CP Licensing predade four of their fiveclaims related to
the defendant’s use of Creative Plaything&lagmarks and confidential information after
termination of the Franchising Agreemeiithe successful claims were Count V (federal

trademark infringement), Count VI (falsesifgnation of origin), Count VIII (common law



trademark infringement) and Count IX (misapprapan of trade secrets). The Court awarded a
total of $3,217.00 in damages, but did not award attorneys’ fees. CP Franchising did not prevalil
on Count VII, which alleged that the defendanise of the Creative Playthings name and mark

on his website after termination of the FrantigsAgreement amounted to cyberpiracy.

3. Failure to Pay For Inventory

The Court awarded $16,465.75 in damages to @PdLte to the defendant’s failure to pay
for inventory he received. The Court awatdiamages for Counts X and XI under a contract
theory and thus did not award damages four@ XII, which sought the same amounts under a
guasi-contractual theory. CP Ltd. did metjuest attorneys’ fees for these claims.

4. Improper Inventory Order Procedures

CP Franchising and CP Ltd. prevailed oou@t Xlll, which alleged that by ordering
directly from a supplier the defendant interfevath a business relationship that CP Franchising
and CP Ltd. had with the supplier. The Gawarded $9,000.00 in damages. CP Franchising
did not request attorneykes for this claim.

5. Abandoned Claims

CP Franchising chose not to pursue two of its claims: Count IV, which asked the Court to
order an accounting.¢., access to the defendant’s bookd aecords), and Count XIV which
sought a declaratory judgment redjag a complaint that the defendant filed in state court, but
later dismissed. The claims in the defendanéigestourt action were similar to those he raised
in his unsuccessful coumttaims in this action.

. ATTORNEYS' FEES
The Court found that CP Franchising is entitlecttorneys’ fees and expenses because

CP Franchising prevailed on Counts | and I, vahace state law contrackaims over which the



Court exercised supplemental jurisdiction purdua 15 U.S.C. § 1367(a). Accordingly, CP
Franchising’s fee request is govedby Massachusetts state laBarton v. Clancy632 F.3d 9,
17 (F'Cir. 2011)(a “federal court . . . exercisiagpplemental jurisdictioaver a state law claim
must apply state substantive law”)(citingyos v. Telecorp Communs., It88 F.3d 1,5 ¢t
Cir. 2007)).

The contract provision that authzes a fee award specifies ti@® Franchising is entitled
to “reasonable” legal fees. Under Massachusatisthere are two permissible methods for
determining a reasonable fee@mt. In contractual fee casésassachusetts courts generally
employ a multi-factor analysis. However, courgy also employ what is known as the lodestar
approach.See e.gln re Volkswagen and Audi Warranty Extension Litg92 F.3d 4 (D. Mass.
2012) (citingWHTR Real Estate Ltd. P’ship v. Venture Distrib., |88 Mass. App. Ct. 229, 825
N.E. 2d 105, 111 (2005). The Court is not conenhthat a Massachutestate court would
employ the lodestar approach here. Howevecause both parties have briefed this motion
under the apparent assumption tihet lodestar approach appliasd because such an approach
is permitted under Massachusetts law, the Courtamilbloy the lodestar approach here.

Under both the Massachusetts and First Citoaidstar approaches, attorneys’ fees are
calculated by multiplying the number of houragenably spent on the case times a reasonable
hourly rate. Fontaine v. Ebtec Corp415 Mass. 309, 613 N.E.2d 881, 890 (19@3Endel’s
Den, Inc. v. Larkin749 F.2d 945, 950 fiCir. 1984). As the partyeeking fees, CP Franchising
has the burden of proving that both the ratasght and the numbef hours billed are
reasonable Perfectyourself.com, Inc. v. Accusoft Cob Mass. L. Rptr. 415 (Mass. Super.
2009);Hensley v. Eckerhard61 U.S. 424, 438 (1982). There tstong presumption” that the

lodestar represents a “reasonable” f€gy of Burlington v. Dagueb05 US 557, 561 (1992).



However, the party opposing a fee applicatimay present argumerdsid evidence justifying
downward adjustment of the lodestar amoudt.

A. Reasonableness of Hours Spent

When determining the number of hours reabbngpent on a matter, “[tjhe usual starting
place is the billing recorcupplied by the plaintiffs.”Fryer v. A.S.A.P. Fire and Safety Corp.,
Inc., 750 F. Supp. 2d 331 (D. Mass. 2010)(citidgy Officers Action League v. Commonwealth
of Puerto Ricp247 F.3d 288, 295-96{Lir. 2001)). The court &#n subtracts “duplicative,
unproductive, or excessive hourssay Officers Action Leagu@47 F.3d at 295 (citations
omitted). In this case, Drohan Tocchio & MorgRiC. represented all three plaintiffs in this
matter and billed CP Franchising a taif$524,711.50 in fees for 1,968.15 hours of work
performed by three attorneys and an unspecifigdber of paralegalgDkt. No. 157) CP
Franchising also paid $33,673.94 for expenskk) With the intent of accounting for
unsuccessful claims and duplicative work, CP Fresned has elected not seek all of the fees
and expenses that it incurred.afipears that CP Franchisiregks fees for some of the work
performed by attorneys Jason W. Morgan and Qdlimlack, but is not seeking fees for the
work performed by attorney W. Prescott Goifor the unnamed paralegals. Through its
motion, CP Franchising requests $429,195.44 -ppraximately seventy-seven percent of the
amount it spent pursuing this matter. (Dkt. No. 155)

The defendant does not disp@PE Franchising’s entitlemetd some amount of fees and
expenses, but contends that &meount sought is excessi (Dkt. No. 159) First, the defendant
argues that CP Franchising’s akteys invested too much timéidiating a simple case. This
argument is contradicted by the defendant’syresduring litigation.By mounting a vigorous

defense, filing counterclaims and injecting giiéons of fraud into the action, the defendant



turned what might have been a straightforwamehch of contract action into something more
involved. CP Franchising’s cowglgesponded accordingly. S@ay Officers Action League v.
Puerto Ricg 247 F.3d 288, 297-98{Lir. 2001)(rejecting argument that case was too
pedestrian to justify fees sought wheréetielant had adopted‘ailitant tone” thereby
encouraging the plaintiffs to “put more troopghe field”). The Courts cognizant of the fact
that it is to greet the use of multiple attora@n a matter with “healthy skepticism,” but finds
that CP Franchising’s use of two attorneystigh trial was reasonablevgn the nature of the
case.Lipsett v. Blancp975 F.2d 934, 938 ICir. 1992)(use of multip attorneys reasonable
where case is bitterly conteste@gy Officers Action Leagu@47 F.3d at 297 (“[g]iven the
complexity of modern litigation, the deploymentroiiltiple attorneys is sometimes an eminently
reasonable tactic”). The reasonableness of @RdRIsing’s staffing levels is underscored by the
fact that the defendant’s own triahta included three attorneys.

Next, the defendant argues that CRrféhising has not properly documented its
attorneys’ time. The Court egps. Though CP Franchisingsteupported its fee and expense
request with billing recordscertain deficiencies in thesecords have frustrated the Court’s
ability to conduct a meaningfusaessment of the time spent on uidlial tasks and whether that
time was reasonable. CP Franchising’s billintgiea do not contain theumber of hours spent
on each task or the name of the attorney who completed each task. Though the Court might
attempt to supply the missing information by making educated guesgeagsuming that
entries with a higher billing rate refer to themagenior attorney), iwas CP Franchising’s

burden to supply complete billing informatiomennessee Gas Pipeline v. 104 Acres of | aad

2 The defendant also argues that CP Franchising shouddsidmitted evidence of the terms of its fee agreement,
but cites to no case law imposing such a requirem@etause the lodestar analysis is used to determine a
reasonable fee even in cases where the prevailing paegdatp a contingency fee, the terms of the agreement
between CP Franchising and its counsel are not particularly critical here.
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F.3d 632, 634 (LCir. 1994)(plaintiff must submit ‘etailed contemporaneous time records”
including descriptions dfsks performed, dates and the number of hours spent). CP
Franchising’s attorneys also relied heavily oodil billing to account for the time spent on this
matter. For example, on May 25, 2011 #oraey billed $1,338.75 for the following:

Attention to trial exhibits; r@aew correspondence from opposing

counsel regarding produced documents; emails regarding

subpoenas; review documept®duced; review objection to

subpoenas and notice of sanctiacmference with Attorney J.

Morgan regarding subpoenas angechons; attention to appeal

motion and oppositions in limine.
(Dkt. No. 157-1) There is no way for the Cotar decipher how muctime was spent on each
individual task, which makes it difficult to debteine whether the time spent was reasonable.
Failure to provide detailed time records is groutedsistify disallowancef a fee application, or
a “drastic reduction” of the fees sougi@alhoun v. Acme Cleveland Corp01 F.2d 558, 560
(1%t Cir. 1986). In this case, the Court believest thtwenty-five percent reduction in the fees is
appropriate given the issues with the documentatianhCP Franchising has provided.

The defendant next argues that the fmgyht are dispropoanate to the results
achieved. The fact that CP Franchising’s attoshfses exceed the damages recovered is not a
grounds for reducing the fee awa@rant v. Martinez973 F.2d 96, 102 {2Cir. 1992)(citing
City of Riverside v. Rivera77 U.S. 561 (1986)). Incomplete success however may justify a
reduction in feesld. at 101. Here, CP Franchising washegkably successful, recovering most
of the monetary damages it sought. Many ofutssuccessful claims” wekctually alternative
legal theories for recovering the same damages the Court ultimately rewarded. But because the
Court did expressly find thaio attorneys’ fees should bgvarded for CP Franchising’s

successful intellectual propertiaims, some downward adjustment of the fee award is

warranted. Since all of CP Franchising’s claamsse from “the same common core of facts” —



the termination of the Franchising Agreement — only a small adjustment is call&bfyan v.
City of Boston489 F.3d 417, 428 (1st Cir. 2007)(downwadjustment for partial success is
appropriate only where successfmd unsuccessful claims aret interconnected). The
reduction in fees that CP Franchisingltdias proposed is sufficient.

Finally, the defendant objects ¥arious entries in CP Frahising’s counsels’ time sheets
as reflecting inefficient or duplicative use of @mThe reduction irees that the Court has
already imposed due to inadequate docuntiemtés a proxy for inefficient or unreasonable
work. SeeCalhoun,801 F.2d at 560 (failure to properlyaonent fees justifies reduction in
award because inadequate documentation does not allow the opposing party or the Court to
assess the reasonableness of the time spEmts the Court will not make any additional
itemized deductions.

B. Reasonableness of Rates

The reasonably hourly rate ih# prevailing rate in the community (taking into account
the qualifications, experience, and specialiecemhpetence of the attorneys involvedjzay
Officers Action Leagu&47 F.3d at 295. To meet its burddrestablishing the reasonableness
of the rates charged by its counské plaintiff must “provide evigince that estdibhes the skill
and experience of the person for whom fees are requested as well as evidence that informs the
court of the relevant prevailing market ratayer v. A.S.A.P. Fire and Safety Corp., |i&50 F.
Supp. 2d 331, 340 (D. Mass. 2010).
The Affidavit of Jason W. Morgan thatelplaintiff submitted establishes that Mr.
Morgan, a partner, has practiced as a commaditiggtor in this district since 1996. During the
pendency of this matter, Mr. Morgan’s hilgj rates ranged from $295 per hour to $325 per hour.

(Dkt. No. 157) Mr. Black, an associate, has eteyears of legal experience, including eight



years as a litigator. His rates raddeom $245 per hour to $265 per hould.) As the cases
that CP Franchising cites establish, thegatearged by Mr. Morgan and Mr. Black are well
within the range charged by attorneys of simglall and experience in the Boston area. No
reduction in the hourly tas is required.
[I. CosTs
CP Franchising may recover as part of tharawof attorneys’ fees those out of pocket
cots that would normally be billed to a client. $#a General Corp. v. Grumman Sys. Support
Corp., 825 F. Supp. 361, 368 (D. Mass. 1993). Here, CP Franchising seeks $33,673.94 in
expenses for items like postage, copying and reBedrarges. Such expenses are compensable.
Id. Since CP Franchising has properly docunttitteexpenses and the defendant apparently
does not contest the amount, the Caeulttaward the full $33,673.94 sought.
IV.  CONCLUSION
To account for potential inefficienciediplicative work, degree of success and
documentation issues, CP Franchising’s attornees fire reduced as follsewl) the total award
is reduced by $129,190.00 as CP Franchising propasd<?) the balance is further reduced by
twenty-five percent. Accordingly, CPafchising is awarded $296,641.13 in fees. CP
Franchising is also awarded $33,673.94xpenses for a total award of $330,315.07. The
defendant shall remit the total aont due to CP Franchising’s coehsithin sixty days of the
date of this order.

/s/DonaldL. Cabell
DONALDL. CABELL, U.S.M.J.

DATED: August 3, 2015

10



