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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 09-11708GAO

CORNWELL ENTERTAINMENT, INC., et al.,
Plaintiffs,

V.

ANCHIN, BLOCK & ANCHIN LLP, et al.,
Defendants.

OPINION AND ORDERON CLAIMS FOR UNFAIR ORDECEPTIVE
ACTS OR PRACTICESAND EQUITABLE FORFEITURE
May 28, 2013

O'TOOLE, D.J.

The jury returned a verdict as to the plaintiftdaims for negligent performance of
professional serviceCount | in the Fifth Amended Complaint, dkt. no 77), breach of fiduciary
duty (Count Il), and breach of contragCount Ill). The Court reservedudgment onthe
plaintiffs’ claimsunder Massachusetts General Laws Chapter 93A (Count VI), the New York
Consumer Protection Act and corresponding common law (Countanid) equitabledrfeiture
doctrine (Count V). This Order addresses those reserved claims.

| Unfair_or Deceptive Acts or Practices under Massachusetts General L aws Chapter
93A

As noted, the operative complaint pleads claims ubdén Chapter 93A and the New
York consumer protection statute, N.Y. Gen. Bus. Law 8§ 349 (McKirg@®4) but having
saddled up two horsethe plaintiffsnow rideonly one, aguing for a finding in their favor under

the Massachusetts statuide plaintiffs’ Chapter 93Aclaim is for losses imvestmenfaccounts,

! The plaintiffs elected not to proceed on claims for conversion (Count IV) and intentional
interference with advantageous relations (Count Dfranted judgment for the defendants on
the defamation claim (Count VIII).
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mismanagement of the renovationtloé Garfield Roaghroperty,causing Ms. Cornwell tamissa
book deadline, and the defendants’ pamtaplaint report to the Department of Justice.

The abandonment of the New York claim is prudent not only because it avoids the
curious choice of law propositidhat the laws oboth jurisdictions should be invoked to furnish
redundant relief for the same acts or omissions, but more substantiallsdarathe facts of
this case a claim pressed under the New York statute woultMiadt is lacking is evidence that
any deceptive or misleading condutly the defendantswas “consumeroriented” in the

necessary sens€f. N.Y. Univ. v. Cont'l Ins. Cg.662 N.E.2d 763, 770 (N.Y. 199%linding

that the plaintiff failed to meet the “threshold requirement of charging condudtaka broad
impact on consumers at large” where “the policy was not a standard policy, $tailweed to
meet the purchaser’sishes and requirements.”)n order to have a “broad[] impact on
consumers at large,” the alleged unfair or deceptive act or practice must “haveethtea bt

‘affect similarly situated consumersyitolo v. Mentor H/S, Inc.213 Fed. Appx. 16, 17 (Zcir.

2007) (citing_Oswego Laborers’ Local 214 Pension Fund v. Marine Midland Bank, &dA.

N.E.2d 741 (Ct. App. N.Y. 1995)).

The plaintiffs agreedat trial that New York law goverad the common law claims
concerning the defendantsonductas tothe matersalleged in the complaintt is inconsistent
and illogicalfor the plaintiffs to now contend that Massachussti#gutorylaw shouldalso be
chosen to apply to & same acts or omissions. Even with respect to reserved naiters
being addressedhe plaintiffs arguesimultaneouslythat Chapter 93A’s remedies should be
available to themand that New York law regarding equitable disgorgement should also be

applied. Perhaps this is anccasion for judicial estoppel, but in any event, in light of their



position that New York law applies to all the other claithgy cannotsensibly contend that
Massachusetts law also applies, simply because it offers distinctive remedie

Even if the plaintiffs’ position were not inconsistehgwever, conventionathoiceof-
law analysis would yield the same resuitt a diversity case, fderal court usethe choiceof-

law framework of the forum state, in this case Massachugettsgton Ins. Co. v. Gen. Acc.

Ins. Co. of Am, 338 F.3d 42, 46 (1st Cir. 200@)iting Klaxon Co. v. Stentor Elec. Mfg. Co.

313 U.S. 487, 491 (1941)).
Regarding a Chapter 93A claim, tblkoiceof-law analysismay depenadn whether the

claim is analoged to a tort or a contract claim.See Crellin Technologies, Inc. v.

Equipmentlease Cp., 18 F.3d 1, 11 (1st Cir. 1994) (“We hold that, at minimum, when a chapter

93A claim and the requested remedy are highly analogous to a tort claim ang, rdreethapter

93A claim should be considered as a tort for chofelaw purposes.”)NortheasData Sys., Inc.

v. McDonnell Douglas Computer Sys. C886 F.2d 607, 609 (1st Cit993) (holding that a

Chapter 93A claim may trigger a contractual conflicts analysis where itsently an
“embroidered” contract claim). The conduct which the plésibelieve violate<Chapter 93A is
a mix of tort claims andcontractclaims.

Forthe claimsthat soundnore in contract than torit, is clear thalNew York lawshould
apply. The contractat issue in the caseas negotiated and executed in New Yakd the
defendants performance (or nonor misperformance) was centered MNew York. See
Restatement (Second) of Conflict of Laws § 188 (1971).

As to tortlike claims,Massachusetts takesfanctional” approach in assessing attaw

should apply analyzingwhich Sate has a more significant relationship to the condudsue



Cosme v. Whitin Mach. Works, Inc632 N.E.2d 832, 834Mass.1994). The factors to be

considered are those spelled out in the Restatement
(2) Contacts to be taken into account in applying the principles of § 6 to
determine the law applicable to an issue include: (a) the place where the injury
occurred, (b) the place where the conduct causing the injury occurred, (c) the
domicile, residence, nationality, place of incorporation and place of business of
the parties, and (d) the place where the relationship, if any, between ibe art
centered.

These contacts are to be evaluated according to their relative importance with
respect to the particular issue.

Id. at 834 n.3 (quoting Restatement (Second) of Conflict of Laws § 145 (1971)).

Taking those factors in order: First, it may be proper to say that with teéspée claim
of mismanagement of the Garfield project the injury occurred where the realisstatated. A
to the other claims, however, it is difficult to placea physical location (that is, give them a
“locus” within one State or anothdmarmsthat arenot essentially physical in natureo be sure,
an “injury” could be characterized for these purposesasahe liabilityproducing occurrence
but rather the impact of that occurrence on a plaintiff. If so, the imyod occur wherever the
plaintiff is, and the first and third Restatement factarsld be regardeds essentially the same.
So, while it maybe correct to say that as to the claim about the Garfield property the place of
injury was Massachusetts, it seete® drained a project to try to ga‘where” losses in
investment accounts occur, or “where” the opportunity to complete a book on time was lost.

In contrast, the conduct that purportedly caused the injury can be located in a place or
places.The conduct alleged here was, put broadly, mismanagement. Any mismanagement
occurred where the plaintiffs’ affairsere being managed, and that was principally Anchin’s

New York office. This factor points to resort to New York law.



The third Restatement factor, where the parties are located, is a wash, as it gormmonl
in diversity cases, the plaintiffs centered in one State and the defendantsccenémother.

The fourth factor points to New York. Though there were certainly relevantsetrexit
occurred outside that State, the parties’ relationship was clearly centéted iork City.

In sum, one Restatement facts neutral, one points to Massachusetts for some, but not
all, of the claims, and two point to New YoiRointscoring aside, looked at through a “gestalt”
lens, the view is the samignderlying all of the claims is New York’s interest in oversedirg
conduct of businesses located within its bord@iss case involves alleged misconduct by a
New York based accounting firm that occurred primarily in New York, lde@ York has the
more significant interest in the outcome of this case.

That was the belt; here are the suspendersn if Massachusetts lashould be applied
to the claim concerningGarfield property | would not find as a substantive matténat the
defendants’conduct violatedChapter 93A because | would not find that it was unfair or
deceptiveunderthat statuteThe plaintiffs claim regardingGarfield centers on the defendants’
lack of proper and effectivenanagementVhile it may have been negligent figir. Snappenot
to havegiven more diligenbversight,| would not conclude othe trial evidence that he acted in
any unethical or deceptive way with respect to the renovation project. |nteddal testimony
showed that theplaintiffs werevery aware of the state of tl®arfield projectand actively
involved in decisiormaking about it. So even i Chapter 93Awere to applyto this claim |

would find that the defendants did not violatleat statutein connection with the Garfield

property.



1. Equitable Forfeiture

The plaintiffs plead that “[d]efendants, as faithless fiduesrhave forfeited the right to
any compensation from CEIl or Ms. Cornwell and are required to make restituti&h am«€CMs.
Cornwell of all sums paid as compensatitoning the period of their disloyalty.” (Am. Compl.
56 (dkt. no. 77) (emphasis added).)

The parties agree that forfeiture is to be limited to “the period of disloya@lsira USA,

Inc. v. Bildman 455 Mass. 116, 130 (200@pplying New Yorkforfeiture law); see als®design

Strateqgy, Inc. v. Davjs469 F.3d 28430102 (2d Cir. 2006) (affirming forfeiture of salary

earned during the “period of disloyalty,” a thirty-day period in thirteemsyebemployment). By
claiming entitlement to all fees paid since they first engaged Anchin, the ptaintifiicitly
contend that the period of disloyalty covers the entire business relationship. In tsapplois
position, the plaintiffs point exclusively to the jury’s finding that the defendargached a
fiduciary duty, proximately causing damages to the plaintiffseratinount of $22,405,400.

Both sides consented to the form of the general verl@iom the generalerdictit is
impossible to identifywhat the jury thought the period of disloyaltsas so that aappropriate
amount of forfeiturecould be calculatedJnder the circumstances,cannotmake a reasoned
determinatiorof the period of disloyalty, unless it was the entire period of the relationship. To
the extent the jury may have intended that, it is plausible that their danvage laas already
included thedisgorgement of fees, because the jury awarded damages exceeding the sdm argu
by the plaintiffs, even as augmented by all fees paibat was the case, no further award would
be appropriate. Even if, alternatively, | were to find a narrower periatistdyalty (a finding

thatmight be foreclosed by a broader jury finding), in light of the jury’s punitive damagedaw



as well as the size of the compensatory award, | would not regard it asbégtnt make an
additional disgorgement ordeForthesereasons, no forfeiture is ordered.
1. Conclusion

In sum, Count VI (Mass. Gen. Lawgh. 93A) is inapplicable, and Count VII (New York
Consumer Protection Acfails on the merits. An award under Count V (equitable forfeitige)
unnecessary and unwarrantaed | decline to order onelThe plaintiff's Motion for Attorney
Fees(dkt. no. 356)s DENIED.

Itis SO ORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge




