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l. Introduction

On November 22, 2006 there was an explosion at an ink and paint manufacturing facility
in Danvers, Massachusetts (“Danvers facility’attivas shared by Arnel Co., Inc. (“Arnel”) and
C.A.l. Inc. (“C.A.l"). Named plaintiffs ad proposed class repretsives, Deborah Riva
(“Riva”), Robert Corrieri (“Correri”) and Sentry Insurance (“8&y”), brought aputative class
action against Defendant Ashlandg. (“Ashland”) seeking damagearising from the explosion
and alleging that Ashland supplied, combined and maintained certain highly explosive chemicals
at the Danvers facility isuch a way that caused the explosiéiter this Courts denial of class
certification, two sets of plairfits brought two nearly identicahctions also seeking damages
arising from the explosion. Thplaintiffs assert claims against Ashland for strict liability,

negligence, public nuisance, breach of imphedrranty of merchantability and violation of



Mass. Gen. L. c. 93A. Ashland arought third-party claims aget C.A.l. in each action for
indemnification and contribution fdhe plaintiffs’ claims against Ashland in the three cases. In

Riva v. Ashland, InG. No. 09-cv-12074-DJC (“Rivy Ashland has mowek for declaratory

judgment as to C.A.l.’s obligation to indeifynAshland, D. 82, and summary judgment against

the plaintiffs, D. 84. In Vigant Ins. Co. v. Ashland, IncNo. 11-cv-12269-DJC (“Vigilari},

the plaintiffs have moved to strike Ashlandtsrd-party complaint agnst C.A.l., D. 14, and
Ashland has moved for declaratquglgment as to C.A.l.’s oblaion to indemnify Ashland, D.

32, and summary judgment against the pitfatD. 29. In_Sawi v. Ashland, Ing.No. 11-cv-

12277-DJC (“Saviri), the plaintiffs have moved to réte Ashland’'s third-party complaint
against C.A.l., D. 21, and for judgment on the plegslias to its counterclaims against C.A.l., D.
33, C.A.l. has moved to dismiss the plaintif®unterclaims, D. 29, anlshland has moved for
declaratory judgment as to C.A.l’s obliget to indemnify Ashland, D. 52, and summary
judgment against the plaintiffs, D. 48.

Il. Factual and Procedural Background

A. The Explosion at the Danvers Facility

Ashland is an international cheral manufacturer and supplier. RiNa. 73 (“Mem. &
Order”) at 2. At the time of the explosi on November 22, 2006, Ashland was the primary
provider of chemicals to C.A.l,, a manufactu commercial printing inks, and Arnel, a
manufacturer of paint products. IdC.A.l. and Arnel both operatefrom the Danvers facility.
Id. On November 21, 2006, Ashland delive&£800 to 6,000 gallons of flammable chemicals
including Heptane, Iso Propyl dm-Propyl Alcohol (the “Chemicsl) to C.A.l. at the Danvers
facility. Id. The sales terms and conditions (the fiigrand Conditions”) of the sales contracts

for the Chemicals (the “Sales Contracts”) pdevthat “BUYER [C.A.l.] will comply with all



laws, rules and regulations pertaining to handling of the Product, and BUYER assumes all risks
and liability arisingout of its use, storage, handling andale of the Product.” Ex. A to First.

Am. Compl.,_SaviniD. 4 (“Sales Contracts”) at 3 { &he Terms and Conditions also provide
that “BUYER [C.A.l.] agrees to defendndemnify and hold SELLER [Ashland] harmless
against claims by any third party (including BURE employees and custens) arising out of
BUYER'’s use, storage, handling ogsale of the Product.” Ict 3 § 9. Asldnd and C.A.l
worked jointly at the facility to offload the @micals from Ashland’s tanker truck to C.A.l.’s
storage/process tanks. Mem. & Order at 2. mythis process, C.A.l. and Ashland produced a
highly explosive chemical mixtarin a particular C.A.l. stage tank, known as “Mix Tank 3,”

that was not appropriate to receive, stor@rocess such chemical mixture. M!/ithin a matter

of hours, the chemical mixture@ Mix Tank 3 resultd in a solvent vapor cloud formation of
Heptane, Iso Propyl and n-Propylcaéhol within the facility. _Id. This vapor cloud formation
resulted in a vapor cloud explosion on NovemB2, 2006 that destroyed the Danvers facility
and caused over $30 million in property damage to the surrounding Danversport community. Id.
at 2-3.

B. State Court Proceedings

1. TheBorelli Class Action and the Danversport Trust
On December 15, 2006, a class action complaas filed against C.A.l. and Arnel in

Essex Superior Court, Borelli v. C.A.l., IndNo. 06-2382 (“Borell)). Id. at 3. As initially

alleged, the putative class in that case was difase“all persons and entities who sustained or
allegedly sustained damages or injuries as dtresthe explosion that occurred at Defendants’

facility on November 22, 2006.” &t 3—4. Ashland was not nathas a defendant in Boretir



in any of the additional suits brought agai@sA.l., Arnel and its isurers by the subrogated
insurers of the property owners who sustdidamages as a result of the explosion.atd.

In connection with the Borelhction, on June 1, 2007, certéiauseholds and businesses
in the Danversport area in close proximity te gite of the explosn created the Danversport
Trust (“Trust”) for the benefit of those “whose regitate Property . . . was directly impacted by
the explosion and fire at the [Danvers fac]lity. . or individuals who were otherwise on the
Property directly impacted by the incident.” Id@he purpose of the Trust was to serve as a
vehicle for resolving “all actuabr potential legal claims of Beficiaries for personal injury,
property damage, and[/Jor conseqtial or residual damages thithe Beneficiaries may have
against” parties._1d.

2. Borelli Settlement Agreement and Indemnification of C.A.l.

On October 22, 2008, the Essex Sume@ourt certified the Borelltlass and approved a
comprehensive settlement agreement (“Settlement Agreement”) entered into by C.A.l.,, among
other released patrties, (a) the Borellss; (b) the “Subrogated @up”; and (c) the Trust._Id.

The Subrogated Group was comprised of sixty4osarance companies that had paid in excess
of $20 million to satisfy claims of certain insdrelass members in connection with the damages

sustained as a result of the explosion. Nt all Borelliclass members were Trust beneficiaries

or part of the Subrogated Group. lat 4-5. Pursuant to éhrelease in the Settlement

Agreement, the Borelklass, the Trust beneficiariescaSubrogated Group agreed, among other

things, to release all claims againsA(C. arising out of the explosion. ldt 5. The Settlement
Agreement also contains an imaeification provision, which applgeonly to Trust beneficiaries
and the Subrogated Group. &.5. The indemnifiation provision states:

Each individual member of the uBrogated Group and Trust [all trust
beneficiaries and representatives] (collectively, the “Indemnitors”) agrees to



defend, hold harmless and indemnify eachihef Released Parties from any and

all claims in the nature of third-partyaims for indemnity or contribution which

might be brought by Non-Released Pariagainst whom actions are brought by

any individual Indemnitor to the extent that any such individual Indemnitor(s)

initiated (or subsequently joined irthe litigation or claim against the Non-

Released Party which, in turn, caused the contribution or indemnity claim to be

brought against the Released Party.
Ex. B to First. Am. Compl., SavinD. 5 (“Settlement Agreement”) §'5This indemnification
provision does not require Boreltlass members who were not Trust beneficiaries or in the
Subrogated Group to indemnify C.A.l. Mem.@der at 5. The Settlement Agreement also
provides that the Borelfic]lass Members expressly reserve thght to initiate individual, class,
or collective actions against any all such Non-Released Pastie Settlement Agreement § 4.
The Settlement Agreement defines “Class Merabto mean “all persons and entities who
sustained or allegedly sustained damages or injuries as a result of the Explosion at the Site,” but
excludes the Subrogated Group, Released Baatid federal and state agencies.8f12(h), (j).
“Non-Released Parties” is defined as “all p&is entities or other parties other than the
Released Parties, and expressly includes alli-{arty vendors and suppliers to Arnel and/or
C.Al” Id. 8§ 2(e).

Borelli class counsel explained the terms of Sle¢tlement Agreement in the class notice

sent to all potential Boreliclass members. Mem & Order @&t The paragraph entitled, “10.

WHAT AM | GIVING UP OR RELEASING?” states:

! The Settlement Agreement defines “claims” as “any past, present or future obligations, claims,
demands, suits, letters, requests for infdioma . . . complaints, counterclaims, cross-
claims . . . requests, letters, notices . . . and any other assertions of costs or liability of any kind, .
. whether legal or equitable, and whetleerrently known or unknom; . . . foreseen or
unforeseen, and whether sounding in tort, toxic, tmwhtract, equity, nuisance . . . negligence,
strict liability or any other . . . common law causf action, duty or obligation of any sort, that
(i) arise from or are related iany way to the Explosion, and)(have been, could have been
and/or could or may be asserted against mw@ynber of the Released Parties.” Settlement
Agreement 8§ 2(k).



The settlement provides that you may nog,sor be part of any other lawsuit
against [C.A.l] or againistheir past, present and future parent companies,
subsidiaries, employees, owners . . . @ssi entities in which any of the above
have a controlling interest, and their irms$, for any claimsrising out of or
relating to the Explosion. The settlerhe@oes not result in the release of any
potential claims against unaffiliated thipdrties such as Defendants’ vendors and
suppliers.

Id. The Settlement Agreement further providédt the defendants’ insurers in Borgilay
$7,000,000 into an interest bearing escrow account. Qfl.that total, $1,475,000 was to be

distributed to the BorellClass Members and the Truahd the remaining $5,525,000 was to be

paid to the Subrogated Group. Id.

A Claims Review Committee was then estdidi to determine, on a case-by-case basis,
which members of the Boreltilass would share in the settlerh@mds and to calculate the pro
rata dollar amount that each claimant would receive.atié. The Claims Review Committee
reviewed approximately 250 chaiforms submitted by BorellClass Members, which described
their claims for property damagdsjsiness revenue loss, relocatomsts, personal injury and/or
emotional distress resulting from the explosion. IdBorelli Class Members received
compensation resolving their claims in that matter. Id.

C. Riva Class Action

1. TheRivaAllegations
On November 16, 2009, plaintiffs Riva andrf@eri filed a putatie class action against
Ashland in Essex Superior Court seekingrézover monetary damages from Ashland to
compensate them, and all others similarly situated, for losses caused by the explosion and
asserting claims for strict liability, negégce, public nuisance arfsteach of warranty of
merchantability._ldat 7. The matter was subsequently removed to this CourtAdidand filed

a third-party complaint against C.A.l. on April 14, 2010, asserting claims for, among other



things, contractual indemnitynd declaratory judgment. IdIn its answer, C.A.l. submitted a
claim against Riva and Corrieri faontractual indemnification.__Id.The Court (Wolf, C.J.)
denied Riva and Corrieri'subsequent motion to dismiss CLAs claim against them. Riy®.
37. Riva and Corrieri then amended the complairdd the third named plaintiff Sentry. First
Am. Class Action Compl., RivdD. 38 (“RivaCompl.”).

Riva alleges that her resitge and personal property in Deers were destroyed by the
explosion. _1df 3. Although Riva was not a Trust beaary, she was a member of the Borelli
class and received $2,100 from the Claims Revi@wnmittee to resolvéer claims in that
matter. Mem. & Order at 7. Riva assigneer rights to MiddleOaknsurance Company, a
company that was included in the Subrodateroup and was a partyp the Settlement
Agreement. _Idat 7-8. In the instardction, Riva asserts no clainigr personal injuries or
negligent infliction of emotional distress orrfdamages to her residence or vehicle. ald8.
Instead, her claims are for damages to petsorgerty caused by thexgosion that was not
covered by her insunae carrier._Id.

Corrieri alleges that his unimsed boat was damaged in losion while it was stored
at Liberty Marinain Danvers. _RivaCompl. 1 4. Corrieriaceived $5,000 as a settlement
payment in the Borelltlass action for damage to the sdmat for which he now asserts claims
against Ashland in the instaamttion. Mem. & Order at 8.

Sentry is an insurance company and alleges that it sustained losses due to its insurance
settlement payments to its insureds, Geomy Joyce Merritt (the “Merritts”), for damage to
their property in Danvers asrasult of the explosion._Riv&ompl.  5; Mem. & Order at 8.

Sentry is neither a Trust bdiaary nor a member of the 8togated Group. Mem. & Order at



9. However, Sentry was a Boretlass member and receivapproximately $41,000 pursuant to
the Settlement Agreement. Id.

Riva, Corrieri and Sentry (collectively, the “RiWaintiffs”) allege that Ashland knew
about the nature of C.A.l. and Arnel's busindkgjr qualificatims, their products, the Danvers
facility and the highly explos& nature of the chemicals andeafical mixtures that Ashland
continuously provided and maintained at the Danfagity as well as the foreseeable risks of
vapor cloud explosions and tdestruction to the surroundjrDanversport neighborhood. Riva
Compl. 1 17. The RivRlaintiffs further claim that Ashital, among other thingsdid not inquire
or determine whether C.A.l. or Arnel had a licems permit to purchasstore, combine, use or
maintain the quantities and types of chemidsdsland provided; did not inquire or determine
whether C.A.l. or Arnel had an OSHA-mandafacess Safety Management Program or any
other process safety program ontrols for the safe handling ana@shg of the chemicals; failed
to comply with certain safety regulations; &l to disclose the scepand magnitude of the
explosivity risks and hazards of the chemicaiel chemical mixtures that it was providing;
delivered chemicals into improper, non-cmmhing and unlawful coainers and vessels;
delivered chemicals into an unsafe environmerth foreseeable sks of a devastating
explosion; and participated ithe manufacture of an explosielemical mixture in a C.A.l
storage/process tank that was appropriate to receive, store process such chemical mixture
and that resulted in the vapor cloud explosion. fi8. On November 21, 2006, the Riva
Plaintiffs allege that Ashlandas part of the aforementionedutine and practices, “worked
jointly with C.A.l. personnel” to offload the Cheérals to C.A.l.’s storag/process tanks and to
produce a highly explosive chemical combinatioMix Tank 3 that resulted in a “vapor cloud

formation” and the subsequent explosioattbaused damage to the surrounding Danversport



community. _Id.fY 29-30. The Rivélaintiffs assert claims fostrict liability (Count 1),
negligence (Count Il), public nuisance (Count Ibjeach of warranty of merchantability (Count
IVV) and violation of Mass. Gen. L. c. 93A (Count V) against Ashland{ff83-55.
2. ClassCertification

The parties conducted discovery concegnelass certification and on May 31, 2011, the
Riva Plaintiffs moved to certify the class. RjvB. 54. This Court denied the Riveamed
plaintiffs’ motion for class certification ondzember 13, 2011, finding that the purported class
did not satisfy the typicality and adequacgueements of Fed. R. Civ. P. 23(a). 34em. &
Order at 16-23. The Rivaamed plaintiffs failed to show that their interests in proving liability
were aligned with those of the proposed cla@ssneet the typicality requirement because the
Riva named plaintiffs are all non-Indemnitors whereas the majority of the proposed class
members are Indemnitors and therefore bound by the indemnification prowighe Settlement
Agreement. _Idat 18. This Court did not resolve tlesue of whether C.A.l. was obligated to
indemnify Ashland for the Rivaamed plaintiffs’ claims agaih#&shland, but recognized that if
it were and the case were certifiedaaslass and the class prevailed, the Rigened plaintiffs
would not be obligated to indemnify C.A.l., but the Indemnitors in the class would bat 1Id.
For similar reasons, this Court held that the Rigened plaintiffs could not adequately represent
the class because a conflict of interesttexietween the non-Indwitors (i.e., the Rivamamed
plaintiffs) and the Indemnitors (i.e., the staygial majority of tle proposed class). ldt 19-20.
That is, due to the indemnification provision in the Settlement Agreement, while thadRneal
plaintiffs would benefit from a victory, the Indemnitors would be negatively affected because
they may have to indemnify C.A.l., theirth party brought in by Ashland for its own

contribution and indemnifiation, as a result. lat 20.

10



3. The Pending Motions

Ashland has now filed a moticior declaratory judgment a® C.A.l.’s obligation to
indemnify Ashland in accordance with the Teramel Conditions of the Sales Contracts that
C.A.l. entered into with Ashland for the Chemgthiat Ashland delivered C.A.l on November
21, 2006. _RivaD. 82 (“RivaMot. for Decl. J.”). Ashlangimultaneously filed a motion for
summary judgment on all of the Riaintiffs’ claims. _RivaD. 84 (“RivaMot. for Summ. J.”).

D.  Vigilant

1. TheVigilant Allegations

On December 19, 2011, six days after thmu€ denied class certification, forty-five
plaintiffs (the “Vigilant Plaintiffs”) including, but notlimited to, insurance companies as
subrogees, filed a complaint against Ashlandd@mages allegedly arising from the explosion
on November 22, 2006. VigilanD. 1. On February 27, 2012, the VigildPaintiffs filed an
amended complaint against Ashland. VigiJdht4 (“Vigilant Compl.”). The VigilantPlaintiffs
make the same allegations as the RiNaintiffs and assert clainfer strict liaklity (Count I),
negligence (Count 1), public nuisance (Count IHjeach of warranty of merchantability (Count
IV) and violation of Mass. Gen. L. @3A (Count V) against Ashland. 14 30-52. The
Vigilant Complaint specifies that the VigilaRaintiffs do not seek recovery from C.A.l. or for
any claims “arising out of” C.A.l.’s “use, storageggndling or resale dhe Product,” but rather
seeks recovery from Ashland solétythe extent of Ashihd’s own conduct. Idf 1. On April 6,
2012, Ashland filed a third-party complaint agaitsA.l. asserting claims for contractual
indemnity (Count I), common law indemnity (Couht contribution (Countll) and declaratory
judgment (Count IV)._VigilantD. 11 (“Vigilant Third-Party Compl.”) 11 16-33.

2. The Pending Motions

11



TheVigilant Plaintiffs have now filed a motion &irike Ashland’s thid-party complaint
against C.A.l. _Vigilant D. 14 (*Vigilant Pls.” Mot. to Strike”) Ashland has moved for
declaratory judgment as to C.A.l.’s obligation to indemnify Ashland for_the VigRéaintiffs’
claims, Vigilant D. 32 (*Vigilant Mot. for Decl. J.”), and a motion for summary judgment,
Vigilant, D. 29 (“Vigilant Mot. for Summ. J.").

E. Savini

1. TheSaviniAllegations

The same day that the Vigilaattion was filed, 293 plaintiffs (the “SaviRilaintiffs”)
filed a complaint against Ashland for damagdlegedly rising from the explosion. Compl.,
Savini D. 1 § 1. On January 11, 2012, the Sakikintiffs fled an amended complaint against
Ashland. _SaviniD. 3 (“SaviniCompl.”). Each of the SavirRlaintiffs was arrust beneficiary
in the BorelliSettlement Agreement. 1§.5. The SavinPlaintiffs make the same allegations as

the Rivaand _VigilantPlaintiffs and also assert claimg fstrict liability (Count 1), negligence

(Count 1), public nuisace (Count Ill), breach ofvarranty of merchantability (Count 1V) and
violation of Mass. Gen. L. c. 93A (Count V) against Ashland.{{d30-52. As in Vigilantthe

Savini complaint specifies that the SaviRilaintiffs do not seek recomefrom C.A.l. or for any

claims “arising out of” C.A.l.’s “use, storage, hdind or resale of the Product,” but rather seeks
recovery from Ashland solely to tlextent of Ashland’s own conduct. Ifi.1.

On March 23, 2012, Ashland filed a third-pactymplaint against C.A.l. asserting claims
for contractual indemnity (Count 1), commomiandemnity (Count Il), contribution (Count III)
and declaratory judgment (Count V). Sayibi. 17 (“SaviniThird-Party Compl.”) 1 16-33.
On April 13, 2012, C.A.l. filed an answer to Wand’s third-party complaint and asserted a

claim for contractual indemnity against the Sawhaintiffs in accordance with the terms of the

12



Settlement Agreement. _Savifd. 24 (“C.A.l.’s Answer”). On April 16, 2012, an attorney for
the SaviniPlaintiffs wrote a let#ir to counsel for C.A.l. statinthat C.A.l. filed its answer to
Ashland’s third-party complairnwithout giving the_SavinPlaintiffs any notice and that C.A.l.

has a duty to allow the SaviRilaintiffs to defend C.A.l. agast Ashland’s claims. Ex. A to

Savini Pls.” Answer and Countercl.,, D. 25-1A@ril 16, 2012 Letter”)at 2-3. The_Savini
Plaintiffs’ counsel also demanded that C.A.l.helitaw or strike its answer, withdraw or dismiss
its claim against the SaviRllaintiffs and “cease any further @ct in defense of Ashland’s third
party complaint as that is solely the pessibility and under theoatrol of [the Saviri
Plaintiffs.” Id. at 3. Furthermore, SaviRilaintiffs’ counsethreatened that:

[i]f [C.A.l.] does not comply with theiduties as an Indentae and allow [the

Savinj Plaintiffs to defend against Ashlamsdthird party complaint, [the Savjni

Plaintiffs will consider that [C.A.l.] haslected to defend itself and relieve [the

Savinj Plaintiffs from any defense/indemriaétion obligation on the part of [the

Savinj Plaintiffs regarding Ashland’s contution/indemnification claims against

[C.A.1] arising out of [the SavihiPlaintiffs’ action against Ashland.
Id. at 4. On April 17, 2012, he further delivdréo C.A.l.’s counsel the answer the Savini
Plaintiffs intended to file on @.1.’s behalf. Ex. B to Savirls.” Answer and Countercl., D. 25-
2 (“April 17, 2012 Email”). C.A.l. responded theame day and statednbuld not withdraw its
answer and counterala. Ex. C to_SavinPIs.” Answer and Counter¢iD. 25-3 (“C.A.l.’s April

17, 2012 Letter”) at 2.

On April 20, 2012, the_SavinPlaintiffs filed an answer to C.A.l’s contractual

indemnification claim and asserted counterclaims for declaratory judgment (Count I), breach of
the Settlement Agreement (Count Il) and viaatof Mass. Gen. L. c. 93A (Count Ill). Savyini
D. 25 (“SaviniPls.’ Countercl.”) 11 51-58.

2. The Pending Motions
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The Savini Plaintiffs have now mowkto strike Ashland’s tha-party complaint against

C.A.l. SaviniPIs.” Mot. to Strike Def.’s Third-Party Compl., Savibi. 21 (“SaviniPIs.” Mot. to
Strike”). C.A.l has filed a motion to dismiss the SaWtaintiffs’ counterclaims. C.A.l.’'s Mot.
to Dismiss,_SaviniD. 29 (“C.A.l’'s Mot. to Dismiss”). In response to C.A.l’'s motion to
dismiss, the_SavinPlaintiffs filed a cross-motion fojudgment on the pleaths as to its
counterclaims against C.A.l._Sayim. 33 (“PIs.” Mot.for J. on the Pleadings”). On September
5, 2012, Ashland filed a motion foedlaratory judgment as to CIlAs obligation to indemnify
Ashland for the SavinPlaintiffs’ claims,_SaviniD. 52 (“SaviniMot. for Decl. J.”), and a motion
for summary judgment, Ashlargl’Mot. for Summ. J., SavinD. 48 (“SaviniMot. for Summ.
J.").

Ill.  Discussion

A. Declaratory Judgment as to C.Al.'s Obligation to Indemnify Ashland

In all three actions, Ashland has filed noots for declaratory judgment to determine
C.A.l'’s indemnification obligation to it undereéhTerms and Conditions in the Sales Contracts
for the sale of the Chemicals delivered by Astil to C.A.l.’s facility on November 21, 2006.
SeeRiva Mot. for Decl. J.;_VigilantMot. for Decl. J.;_SavinMot. for Decl. J. The Court will
address the motions together because thessssaised by the motions and the arguments
advanced in response tibthe motions are the same.

1. Standard for Declaratory Judgment
An action for declaratory judgment “enable[s] litigants to clarify legal rights and

obligations before acting upon them.” nEt & Young v. Depositors Econ. Prot. Corf5 F.3d

530, 534 (1st Cir. 1995). The Declaratory Judgn#eeit provides that, “[ih a case of actual

controversy . . . any court of the United Statesmay declare the rightand other legal relations

14



of any interested party seekisgich declaration, whether or nioirther relief is or could be
sought.” 28 U.S.C. § 2201. Judgment is appat@rwhere “the factalleged, under all the
circumstances, show that thesea substantial controversy, betn parties havingdverse legal
interests, of sufficient immediacy and realitytarrant the issuance ofdeclaratory judgment.”

Medlmmune, Inc. v. Genentech, In649 U.S. 118, 127 (2007) (quoting Md. Cas. Co. v. Pac.

Coal & Oil Co, 312 U.S. 270, 273 (1941)) (internal quada mark omitted). An action for

declaratory judgment must presean actual case or controverflyat is “ripe for judicial

resolution.” Verizon New England, dnv. Int'l Bhd. of Elec. Workers651 F.3d 176, 188 (1st

Cir. 2011) (quoting_Abbott Labs. v. Gardn&87 U.S. 136, 148 (1995f)nternal quotation
marks omitted). “Ripeness is an Article Il jurisdictional requirement,” athd “[t]he party
seeking a declaratory judgmehears the burden of establishitigat the district court has

jurisdiction.” Tocci BHg. Corp. of N.J., la. v. Va. Sur. C9.750 F. Supp. 2d 316, 320 (D. Mass.

2010) (citing_Cardinal Chen€Co. v. Morton Int'l, Inc. 508 U.S. 83, 95 (1993)).

For a claim to be ripe ithe declaratory judgment contexe plaintiff must satisfy a

two-prong test: fitness for review and hardship. Ernst & Yodbd-.3d at 535. First, the court

must determine whether the issue presenteditidor judicial review and “the critical
guestion . . . is whether the claim involves uncersaid contingent events that may not occur as

anticipated or may natccur at all.” _Id.at 536 (quoting Mass. Asstf Afro-Am. Police, Inc. v.

Bos. Police Dep;t973 F.2d 18, 20 (1st Cir. 1992)) (intergaiotation marks omitted). As in a

declaratory judgment action to establish whetheinanrer is liable on a policy issued to an
insured for claims asserted against the insured by third parties, Ashland seeks a declaration as to
C.A.l'’s indemnification obligations to Ashldnunder the terms of the Sales Contracts for the

claims asserted by the Rivdigilant and_SaviniPlaintiffs. SeeTlocci, 750 F. Supp. 2d at 321
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(explaining that “whether an insurer is liable on a policy issued to an insured for injuries
sustained by a third party is one common to tyglcsputes over insurance coverage and ripe for

adjudication in declaratory judgmieactions in federal court” (qtiag Twin City Fire Ins. Co. v.

Innovative Aftermarket Sys., L.P597 F. Supp. 2d 295, 300 (D. Conn. 2009)) (internal quotation

marks omitted)). Because Ashland seeks ampreggation of the Terms and Conditions of the
Sales Contracts, Ashland’s action for deadary judgment is fit for adjudication. Sek at 324
(holding that “[b]ecause the integiation of insurance policy tearand coverage is a matter of
law appropriate for judicial resolution,” the pi#if's action for declarairy relief against its
insurer was “ripe foadjudication”).

Second, the Court considers “the extemtwhich withholding judgment will impose
hardship — an inquiry thatgically ‘turns upon whether the allenged action creates a direct

and immediate dilemma for the pastié Stern v. U.S. Dist. Cour214 F.3d 4, 10 (1st Cir.

2000) (quoting W.R. Grace & Co. v. EP859 F.2d 360, 364 (1st Ck992)) (internal quotation

marks omitted). In determining hardship, the First Circuit has explained that the key question is
“whether granting relief woulderve a useful purpose, or,t@nother way, whether the sought-
after declaration would be of prawl assistance in setting thaderlying controversy to rest.”

Verizon 651 F.3d at 188 (quoting Rhode taliav. Narragansett Indian Trip#9 F.3d 685, 693

(1st Cir. 1994)) (internal quotation mark omitted)he parties agree that construing the scope of
the Terms and Conditions in the Sales Contractsdvbelof practical assistance to them as this
case moves forward because buld clarify the legal relationbetween the parties. As the

claims in all three actions depend upon the caoson of the Terms and Conditions of the Sales

Contracts, see, e,d/igilant Compl. I 2 (requesting a “threshaldtermination byhe Court that

Ashland is not entitled to recover from C.Auhder the purported indemnity or contribution at
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issue for the claims being asserted by the Pftanti this action and therefore there is no basis
for a third party claim by Ashland against C.A.lt fodemnity or contribution”), the plaintiffs in

Vigilant and_Savinihave moved to strike Ashland’s tthiparty complaint against C.A.l. on the

theory that there is no circunasice in which C.A.l. could bkable to Ashland, and Ashland’s

motion for summary judgment in Rivand_Savinis based in part on é¢hargument that Sentry’s

and the SavinPlaintiffs’ claims are barrely the doctrine of circular indemnity as a result of the
Borrelli Settlement Agreement. Accordingly, thistion also satisfies the hardship prong.

2. The Indemnification Provision isigigered by C.A.l.’s Sole, Joint and
Concurrent Conduct and Covers Ashland’s Negligence

Ashland has filed motions for declaratojydgment to determine whether C.A.l is

required to indemnify it for the Riv&/igilant and_SaviniPlaintiffs’ claims pursuant to the Sales

Contracts. In essence, Ashih asks this Court to declaras a matter of law, that the
indemnification provision of the Sales Contsaaiovers Ashland’s negligence and obligates
C.A.l. to indemnify Ashland for the plaintiff€£laims. Consequently, éhCourt will treat these
motions as motions for summarygment on Ashland’s itd-party claims fordeclaratory relief.

SeelJenkins Starr, LLC vCont'l Ins. Co., InG.601 F. Supp. 2d 344, 346 .(Mass. 2009); Int’l

Bhd. of Teamsters v. E. Conference of Teamst@f0 F.R.D. 452, 456 (S.D.N.Y. 1995)

(explaining that “[b]ecause an action for a deaiary judgment is an ordinary civil action, a

party may not make a motidar declaratory relief, but rathethe party must bring an actidéor

a declaratory judgment” and construing the pifiia motion for a declaratory judgment as a
“motion for summary judgment on an action for @&ldeatory judgment” (emphasis in original)).
Therefore, the burden is upon Ashland to showttiere is no genuine dispute as to any material

fact and that it is diiled to judgment as a matterlafv. Fed. R. Civ. P. 56(a).
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The parties do not dispute that Ohio lgaverns the interpretation of the Terms and

Conditions of the Sales ContraétsSee, e.g.Vigilant, D. 33 (“Vigilant Decl. J. Mem.”) at 6;

Vigilant, D. 37 (*Vigilant Decl. J. Opp.”) at 3; Sales Coatts at 3 1 15 (specifying that the
contract “shall be governethy and construed under the laved the State of Ohio”).

Indemnification agreements are generally enforced in Olapatheodorou v. ClarkZ81 F.

Supp. 2d 582, 586 (N.D. Ohio 201 %ge alsdslaspell v. Ohio Edison C0505 N.E.2d 264, 266

(Ohio 1987). Under Ohio law, interpretation of the waltt provisions of aantract is a “matter

of law for initial determination by the Court,” Potti v. Duramed Pharms., 988 F.2d 641, 647

(6th Cir. 1991), and courts riferpret indemnity agreementhe same way #y interpret

contracts.” _Papatheodorod81 F. Supp. 2d at 586. A court mugerpret a contract so as to

enforce the clear intentf the parties. Foster Wheeler Envirespamsinc. v. Franklin Cty.

Convention Facilities Auth.678 N.E.2d 519, 526 (Ohio 1997). “The intent of the parties to a

contract is presumed to reside in the langugy chose to employ in the agreement.” Id.

(quoting Kelly v. Med. Life Ins. Cdb09 N.E.2d 411, 413 (Ohio 1987)); see algorth v. Aetna

Cas. & Sur. Cq9.513 N.E.2d 253, 256 (Ohio 1987) (notingttlihe “nature of an indemnity

relationship is determined by the intent of fharties as expressed by the language used”).
“Common words appearing in a written instrumeiiit be given their ordinary meaning unless
manifest absurdity results, or unless somerotheaning is clearly evidenced from the face or

overall contents of the instrument.” da All Kelley & Ferraro Asbestos Casé&21 N.E.2d 159,

167 (Ohio 2004) (quoting Alexander v. Buckeye Pipe Line, G34 N.E.2d 146, 150 (Ohio

1978)) (internal quotation marks omitted). tiie terms of the cordact are clear and

unambiguous, “a court need not go beyond the plain language of the agreement to determine the

2 The parties agree that Massaddtts law governs the formaticof the contract. _See, e.g.
Vigilant Decl. J. Mem. at 6; VigilariDecl. J. Opp. at 4.
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rights and obligations dhe parties.” _Idat 168. The court must cdnge the contract so as to
give effect to every provision in the agreement. |d.

The Sales Contracts contaam indemnification provisionvhereby “[C.A.l.] agrees to
defend, indemnify and hold [Ashland] harmlessiagt claims by any third party (including
[C.A.l’s] employees and customers) arising ouf@fA.l.’s] use, storage, handling or resale of
the [Chemicals].” Idat 3 1 @ The plain language of the indemnification provision covers

C.A.I's own conduct, a reading that the parties do not dispute. SeeVigi@ant Decl. J. Mem.

at 17; VigilantDecl. J. Opp. at 3.

The Court concludes dh the indemnificatiorprovision also applieto claims that are
causally related to C.A.l.’s use, storage, hargllor resale of the Chemicals even if C.A.l'’s
behavior is not the proximate causfethe alleged injuries or €.A.l.’s behavior is done jointly
with or concurrently with the condtiof another entity, such as Ashland. First, Ohio courts have
read the phrase “arisingut of” expansively to “afford[] veryporoad coverage.”_Stickovich v.
Cleveland 757 N.E.2d 50, 69 (Ohio Ct. App. 2001).isligenerally understood to mean “flowing
from,” “having its origin in,” “originding from,” or “growing out of.” _Id. Furthermore, “[t]he
term ‘arising out of’ does not require that tt@nduct be the proximate cause of the injury, only
that it be causally related.” IdSecond, the provision is devoidlahguage restricting coverage
to claims arising from C.A.l.’s actions aloneiorisolation. For exampl| the provision does not
say that indemnification is provided for claims eagsout of C.A.l.’s “sole” or “exclusive” use,

storage, handling or resale of the Chemicals. ls®ev. Key No. CA99-08-020, 2000 WL

 Ashland relies in part upoparagraph 8 to establish ClAs duty to indemnify. _Se#igilant

Decl. J. Mem. at 13-14; Ashland’s Mem.Supp. of Mot. for Decl. J., SavinD. 53 at 14-15.
Paragraph 8 provides that “[C.A.Bpsumes all risks and liabilityising out of itsuse, storage,
handing and resale of the [Chemg]dl Sales Contracts at 3 1 8. However, the indemnification
provision is contained in paraph 9. As discussed below, paragraph 8 governs claims as
between the two contrant parties as opposed taichs by third parties.
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959496, at *2 (Ohio Ct. App. July 3, 2000) (noting tbatirts “must give effect to the contract’s
expressed terms, which are to be giveairtlplain, ordinary, ad common meaning” and
“court[s] cannot read additional languagyeterms into the contract”).

Chiquita Fresh v. Green Transpdio. C-11-06683DMR, 201%/L 1669395 (N.D. Cal.

May 11, 2012), is instative. In_Chiquita GTC and Chiquita entered into a carrier agreement to
govern the transportation seses that GTC provides for Ghiita. 2012 WL 1669395, at *1.
GTC hired a trailer truck to transport Chiqugeneapples that overturned on a highway, killing
two individuals. _Id. The decedents’ representatives filed two wrongful death suits against
several parties includg Chiquita._ld. The only allegations asserted against Chiquita were that it
overloaded the trailer and did so in such a way that the load was likely to shift, which would
cause or contribute to an accident during transportation.Cldquita filed a third-party action
against GTC for indemnification pursuant tce tbarrier agreement’s f#mse, indemnity and
insurance provisions. IdThe court applied Ohio law to cdange the indemnification clause that
provided that:

[GTC] shall indemnify, defend and hold @mita . . . harmless from and against

all damages, losses, costs, claims, injwectelief, fines, penalties, settlements,

charges and expenses (including attoshdges, expenses, disbursements and

court costs), and all other expensdatieg to or arising from all claimsf every

nature or character_(includingvithout limitation, claims for personal injury,

deathand damage to property) . . . arising out of or in connection with the

loading, handling, transportation, unloadiog delivery of any shipment under

this Agreement by [GTC] or rny substitute service provideproviding
transportation services to Chiquita pursuant to this Agreement.

Id. at *5 (alteration and emphasis in originalisTC argued that the provision did not apply
because Chiquita was being sued for Chiquita’s oegligence in loading the trailer, rather than
the negligence of GTC or theilsstitute service provider. |dThe court rejected this argument

because it “ignores language suggesting that @Aty is triggered by the nature of the event
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— that is, whether a claim ‘arise[s] out of oraonnection with’ transportation or delivery of any
shipment by GTC or any substitute service provider.”(échphasis in original). The court held
that since the accident “arose out of or ammection with” GTC’s substitute service provider’s
transportation of a Chigta shipment, the provision emopasses the wrongful death claims
“even though the suit alleges thHahiquita’s negligence, among othe caused the [a]ccident.”
Id. Thus,_Chiquitaeflects the proposition that the indefroation provision is triggered by the
“arising out of” event describad the provision, not the alleggdhegligent conduct on the part
of the indemnitee, even if this conduct atsmsed or contributed to the injury.

Whether the provision alsawers Ashland’s negligence reges analysis of whether an
indemnitee may be indemnifiefbr its own negligence. “Obi law does not require that
contracts purporting to hold andemnitee harmless for its own negligence contain express

language to that effect.” duilter v. Dayton Power & Light Co731 N.E.2d 1172, 1174 (Ohio

Ct. App. 1999). However, the geaérule in Ohio isthat where an agement purports to
protect an indemnitee from thertsequences of his own negligenttee court must construe the
words of the agreement “most narrowly.” GlaspB05 N.E.2d at 266. In Glaspethe Ohio
Supreme Court explained that this general ruléstactly construe this particular category of
indemnity agreement” was developed to guagdhinst such burden shifting in contracts of
adhesion. _ld. Therefore, “while clausdsmiting the liability of the drafter are ordinarily to be
strictly construed, [the court] need not do sewlisuch burden of indemnification was assented
to in a context of freerl understanding negotiation.” _IdThe Glaspellcourt, “[h]aving
determined the inadvisability of narrowly constry the agreement before [it],” also “pointed
out that even a strict construati would require thatliadthe words used be taken in their ordinary

and popular sense.” ldt 267;_accordelco Prods. Div. Gen. Motors Corp. v. Dayton Forging
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& Heat Treating Cq.No. 6017, 1979 WL 155686, at *3 (@hCt. App. Feb. 2, 1979) (noting

that even the “requirement sfrict construction requires onlyahthe language used be plain,
unequivocal and definite”).
Here, both C.A.l. and Ashland are for-ptpfcommercial enterprises, and thus are

presumptively sophisticated busisesntities under Ohio law. Sdé@eferred Capital, Inc. v.

Power Eng’g Grp., In¢.860 N.E.2d 741, 745 (Ohio 2007) @efing the defendants’ argument

that “mom and pop” small businesses should Ibetconsidered “sophisticated commercial
entities” presumed to have some experienceoimractual and business matters); Info. Leasing

Corp. v. Jaskot784 N.E.2d 1192, 1196 (Ohio App. Ct. 2003yplaining that for purposes of

enforcing a forum-selection clause, it wasnfinaterial” that the defendant was a “sole
proprietor” because “[u]nlike a csumer who enters into a camtt with a commercial entity,
[the sole proprietor] is presumed to have s@axgerience in contractuand business matters”);

The Toledo Grp., Inc. v. Benton Indus., In623 N.E.2d 205, 212 (Ohio App. Ct. 1993) (noting

that the parties to thegreement at issue “wesephisticated in businggnatters” and “entered
into a business contract, which must be condtine business sense, as would be understood by
persons of intelligent affairs”)Furthermore, there is no evidencattthis is a situation in which
the “stronger party[ ] attempt[ed] to imposeails inequitable burdenapon the weaker party.”
Coulter, 731 N.E.2d at 1175. Thus, the Court newd strictly construethe words of the
provision that purport to protect Ashland agaiits own negligence and the indemnification

provision need not contain expsdanguage to that effect.

*In fact, C.A.l. agrees that it is bound by the indemnification provisiahratates to the Riva
Saviniand_VigilantPlaintiffs’ claims. _Se€.A.l. Resp., VigilantD. 36; C.A.l. Resp., SavinD.
55; C.A.l. Resp., RivaD. 113.
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In any event, the provision here is suffidlgnnclusive to includeAshland’s negligence,
even applying such strict construction, if the plaintiffs’ claims arise out of C.A.l.’'s use, storage,
handling or resale of the Chemicals. _In Delttee court considered wther certain broad, all-
inclusive language in an indemnity contracteead into between two corporate entities was
“sufficiently all inclusive to include negligee of the [indemnitee].” 1979 WL 155686, at *2.
Although the court applied striatonstruction, it n&d that “Ohio cases do not require the
negligence of the indentee be included by express langeagnd found that “all liabilities,
claims or demands” was sufficient to mée strict construction requirement. &t.*3-4. The
court:

concluded[d] that the language, “to imaeify and protect the buyer against all

liabilities, claims or demands for injes or damages to any person or property

growing out of the performance of thisrdract by seller, its servants, employees,

agents or representatives,” clearly and unequivocally is lifigdaand includes

negligence by all, includinthat of the buyer. Therfal phrase which mentions

the seller or its agentsfegs to the performance ttie work and does not modify

or alter the intent expressed iretpreceding portion of the sentence.

Id. at *4. Accordingly, the court determindfiat the provision allowed the buyer to be
indemnified for a claim against it where the ingsriat issue were caused by the negligence of the
buyer. Sedd. at *1. Similarly, the provision assue here just says “claimsind is “plain,
unequivocal and definite.”_I@t *3. In its plain and ordinagense, “claim” means “[a] demand

for money, property, or a legal remedy to which asserts a right.” Bkk’s Law Dictionary

(9th ed. 2009); se®estport Ins. Corp. v. Coffmaio. C2-05-1152, 2009 WL 243096, at *6—7

(S.D. Ohio Jan. 29, 2009) (noginthat the Ohio Supreme Couhas used dtmnaries to

determine the definition of a word in a caut and “[d]ictionarydefinitions can aid in

> The Court notes that unlike in _Delcthe word “all” does not odify “claims by any third
party.” However, the Court doe®t find the absence of “all” thbe material because “claims” is
unqualified and therefore is similarly unlimited.
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determining a term’s plain and ordinary mewyii (alteration in origial) (quoting_Stiriz v.

Motorists Mut. Ins. Cg.No. F-01-010, 2002 WL 479826, at *6 (Ohio Ct. App. Mar. 29, 2002))

(internal quotation marks omitted)). Like in Deldbe reference to “buyer” or C.A.l. following
“arising out of” refers to the “use, storagentbng or resale of thfChemicals]” and does not
alter the intent expressed in &ains.” Accordingly, this provision, which simply provides that
C.A.l. “agrees to defend, indemnify and holdspAand] harmless against claims by any third
party (including [C.A.l.’s] emloyees and customers),” dogsovide coverage for claims
asserting injuries as a result of Ashland’s negligence, so lorigeaslaims also arise out of
C.A.l'’s conduct.

TheRiva, Vigilant and_SavinPlaintiffs rely upon Borden Chemical, Inc. v. Jahn Foundry

Corp, 64 Mass. App. Ct. 638 (2005), to argue that Ashland should not be able to shift all of its
liability for its own negligencento C.A.l. through “a back of éhinvoice ‘indemnity’ term[ ].”
Vigilant Decl. J. Opp. at 4; PIs.” Opp. to Ashland’s Mot. for Decl. J., Salini54 at 1; Pls.’
Opp. to Ashland’s Mot. for Decl. J., Riv®. 102 at 5. In Borderthe chemical supplier and
buyer exchanged invoices and purchase orderstbggrears that contained competing language
addressing liabilities, warranties and waiversanrection with the sale of chemicals. 64 Mass.
App. Ct. at 639-40. The chemicalpplier's invoices contained andemnification provision
that shifted all risk of loss to the buyer. k. 639. The court held dh this indemnification
provision was a “material alteration” to the teraighe purchase orders and thus did not become
part of the parties’ sales contract. &.645. The court’s holding that the buyer was not bound
by the indemnification provision was not basea an interpretation of the indemnification
provision, but rather upon a determination thatitidemnification provision was not part of the

parties’ contract. _Idat 647. Accordingly, the gintiffs’ reliance on_Bordens misplaced
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because this is not a case involving a “battle of the forms.” Here, unlike Bdahdeea is no
evidence of an exchange of forms betweeA.IC.and Ashland thatontained competing or
incongruous terms and there is no disagreemettthie indemnificatiorprovision at issue is
present in the Sales Contracts and uncontredeptly any other term contained in any other
agreement between C.A.l. and Ashland.

Based on the foregoing, the imdeification provision is valid and is triggered by claims
arising out of C.A.l.’s use, storage, handlingesale of the Chemicals, whether C.A.l. is acting
alone or concurrently or jointly ith another entity. The languaggealso sufficiently inclusive to
include claims alleging negkmce on the part of the indeite®e Ashland, assuming there is a
finding that such claims arise out of C.A.l.’s ustgrage, handling or resale of the Chemicals.
Therefore, the Court GRANTS Ashid’s motions for declaratory judgment to the extent that
Ashland seeks a determinatidhat the indemnification prosion is triggered by C.A.l's
joint/concurrent conduct and covergims seeking to hold Ashlaridble for its own negligence
where such claims arise out of C.A.l.’s useratie, handling or resale of the Chemicals.

3. Determination of Duty tthdemnify is Premature
However, the Court denies Ashland the rammay relief it seeks. Ashland further

requests a declaration based upon the pleadings in Riyiéant and_Savinithat it is entitled to

indemnification from C.A.l. fothe claims asserted by the plaintiffs. However, under Ohio law,
the “duty to indemnify arises from the conchsifacts and resulting judgent” of the underlying

action® Pilkington N. Am., Inc. v. Travelers Cas. & Sur. C81 N.E.2d 121, 127 (Ohio 2006).

® Under Ohio law, courts construe insace and non-insuranceomtracts providing for
indemnification the same way. SEerro Corp. v. Cookson Grp., P] 685 F.3d 946, 951 n.3
(6th Cir. 2009) (court applies insurance law principles to a casdving the interpretation of an
indemnity provision in an ass@urchase agreement); Bank é@@rN.A. v. Echo Acceptance
Corp, 522 F. Supp. 2d 959, 966, n.3 (S.D. Ohio 200@}ifg that an insurance policy and an
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Thus, C.A.l.’s obligation to indemnify Ashland will be determined by the facts as they unfold at
trial or in a settlement agreement, rather than simply the pleadings, and cannot be triggered until
Ashland’s liability has been determined. Esnk One 522 F. Supp. 2d at 971 (to determine
whether a party has a contractual duty to mdiéy the indemnitee for an underlying claim that
settled, the court must look to the basis of the settlerardt cannot merely rely on the

pleadings); Elevators Mut. Ins. Co. v. Scadda. 03CA0045, 2004 WL 1463040, at *3 (Ohio

Ct. App. June 30, 2004) (explainirigat “until liability is actually imposed on [the insured

parties], one cannot reaehdetermination as to whether [thesurer] has a duty to indemnify

these parties”); Chemstress Consutit€o., Inc. v. Cincinnati Ins. Co715 N.E.2d 208, 212

(Ohio Ct. App. 1998) (determining whether thésea duty to indemnify “require[s] additional
information” beyond the “allegations in the cdaipt” such as “proof of the actual facts
underlying . . . the complaint”)As previously discussk indemnification ofAshland will turn

on whether those claims seeking to hold Ashland liable for its conducbatisé¢ C.A.l.’s use,
storage, handling or resale of the Product. Because the underlying lawsuits between Ashland and

the Riva Vigilant and SaviniPlaintiffs have not reached thaionclusions or been otherwise

resolved, the Court cannot detémm at this time whether C.A.l. has a duty to indemnify
Ashland. Therefore, the Court DENIES Ashlandiotion for declaratory judgment to the extent
Ashland seeks a declaration thasitontractually entitled to indemnification from C.A.l. for the
plaintiffs’ claims.

B. Ashland’s Motions for Summary Judgment on all the Plaintiffs’ Claims

In all three actions, Ashland has filed motidassummary judgmentn all counts of the

Riva, Vigilant and Savinicomplaints. _RivaMot. for Summ. J.; VigilanMot. for Summ. J.;

indemnity agreement are analogous for theppses of a breach of contract action for
indemnification of a settled claim), aff 80 F. App’x 513 (6th Cir. 2010).
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Savini Mot. for Summ. J. The foregoing motionssethe same issues tife application and
effect of the terms of thSales Contracts and ttiectrine of circularndemnity, and therefore the
court will address these motions together.

1. Ashland is Not Entitled to Summary Judgment on the Basis of
Paragraphs 8 and 9 in the Sales Contracts

Summary judgment is appropriate where “ther@asgenuine issue as to any material fact
andthe moving party is entitled to a judgment as a matter of law.” Fed. R. Civ. P.G6fhi; v.
Bowater, Inc,.501 F.3d 80, 85 (1st Cir. 2007). “A fact is material if it carries with it the potential to

affect the outcome of the suit under the applicable law.” Am. Steel Erectors, Inc. v. Local Union No.

7, Int'l Ass’n of Bridge, Structural, Ornamental & Reinforcing Iron Worké&36 F.3d 68, 75 (1st

Cir. 2008) (quoting Sanchez v. Alvarad®1 F.3d 223, 227 (1st Cir. 1996)) (internal quotation mark

omitted).

Ashland’s motions for summary judgment in all three actions are based in part on the
applicability of paragraph 8 of the Sales Contracts, which provides[@a.1.] will comply with
all laws, rules and regulations pertaining to hiswgdof the [Chemicals], and [C.A.l.] assumes all
risks and liability arising out ats use, storage, handing and resale of the [Chemicals].” Sales
Contracts at 3 8. Ashland argues that pursuahiggrovision of the Sales Contracts, C.A.l.

has assumed all liability for the Riv&igilant and_SaviniPlaintiffs’ claims and thus Ashland

cannot be liable to the plaintiffs. RivA. 86 (“RivaSumm. J. Mem.”) at 12—-13; VigilanD. 30
(“Vigilant Summ. J. Mem.”) at 10-11; Savim. 50 (“SaviniSumm. J. Mem.”) at 12. Summary
judgment cannot be granted to Ashland on this basis because at this point in the litigation there
has been no discoveryymnd the allegations in the complaard no judgment against Ashland.
Thus, issues of material faet- proof of the facts underlying the plaintiffs’ complaints and

liability of the respective parties — remain. Fatmore, the Sales Contracts are between C.A.l.
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and Ashland and paragraph 8 shifts liability only as between themselves. Samadder v. DMF of

Ohio, Inc, 798 N.E.2d 1141, 1147 (Ohio Ct. App. 2003t{ng that “a contret is binding only

upon parties to a contract arfibse in privity withthem”). Ashland has offered no basis to
conclude that this case is nsbject to the general principteat “a contract cannot bind a

nonparty,” E.E.O.C. v. Waffle House, In&34 U.S. 279, 294 (2002), such that Ashland cannot

be liable to the plaintiffs. Sddiles v. Naval Aviation Museum Found., In@89 F.3d 715, 720

(11th Cir. 2002) (ting Waffle Houseand holding that a contract whereby the Foundation agreed
to “hold [the Government] harmless from any adidi@ss or liability (whether in tort or in
contract) which might arise from the use & #quipment exchanged under [the] contract,aid.
717 (alteration in original), didot affect the plaintiff's clainagainst the Government because

the plaintiff was not a party tine contract); Carnahan v. Week#. 17302, 1999 WL 317192,

at *9 (Ohio Ct. App. May 21, 1999ronsidering the defendangsgument that a nonparty was a

third party beneficiary under a contract that states that “Seller and Co-owner agree to assume all
liability and hold Buyer harmless from any and[tdkes liabilities]” such that the seller and co-
owner would be liable to the nonparty for tax liabilities).

Ashland’s additional argument in Vigilarihat it is entitled to summary judgment
because the indemnification provision in paragraph 9 of the Sales Contracts requires C.A.l. to
indemnify Ashland for the VigilanPlaintiffs’ claims is similarly unpersuasive. S¥ailant
Summ. J. Mem. at 11-16. As dissed above, a determination@#A.l.’s duty to indemnify is
premature. Furthermore, even if Ashland were entitled to indemnification for the Vigilant
Plaintiffs’ claims pursuant to the terms of tBales Contracts, that would not eliminate the

Vigilant Plaintiffs’ right to recovery against Asinld because “[ijndemnification is merely a tool

for allocating costs between coentting parties.” _Battelle M®’l Inst. v. Nowsco Pipeline
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Servs., Ing. 56 F. Supp. 2d 944, 951 (S.D. Ohio 1999) (internal quotation marks omitted).

“Indemnity . . . is the right of a person, who leen compelled to pay what another should have
paid, to require complete reimbursement.”  WprBi3 N.E.2d at 256. The concept of
indemnification assumes that the indemnitee has been held liable, i.e., “compelled to pay.”
Therefore, it does not follow that an indemnitegows entitled to reimlsement for liability to

a third party cannot be liable to thhtrd party in the first place.

2. Ashland is Not Entitled to Summarydgment on the Basis of Circular
Indemnity

In Savini Ashland also argues that it is entitiedsummary judgment because the Savini
Plaintiffs’ claims are barred by the doctrine of ciezuhdemnity or circuity of action as a result
of their status as Trust beneficiaries. Sa@amm. J. Mem. at 12-19. Ashland makes this same
argument in_Rivawith regards to Sentry’s clainis.Riva Summ. J. Mem. at 13-19. Ashland
asserts that since C.A.l. is obligated to indéynAshland for any liability it may have to the

Riva and_SaviniPlaintiffs, Sentry and the SaviRiaintiffs, as Trust befieiaries, are obligated

pursuant to the Settlement Agreement to indgn@.A.I. for that same liability._SavirSumm.
J. Mem. at 18; Riv&umm. J. Mem. at 17-19. As a result, Sentry and the Sasintiffs “are
essentially proceeding against themselves byeinf the circular indemnity, which is not
permitted under the law.” _Saviumm. J. Mem. at 19; RivBGumm. J. Mem. at 19; sé&FR

Indus., Inc. v. Rex-Hide Indus., In222 F. App’x 973, 977-78 (Fed. Cir. 2007) (affirming

summary judgment on circular indemnity grounddjlowever, because the determination of
whether the Sales Contracts oblig C.A.l to indemnify Ashlad is premature, the related

inquiry of the applicability of the doctrine ofrcular indemnity is also premature.

"The Court in denying Riva, Sentand Corrieri’'s motion for clagsertification reognized that
Sentry was not a Trust beneficiary and thus would not be bound by the indemnification provision
in the Settlement Agreement. Mem. & Order at 18.
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Accordingly, based on the foregoing, theutt DENIES Ashland’s motions for summary

judgment in RivaVigilant and_Savini

C. Vigilant and Savini Plaintiffs’ Motions to Strike Ashland’s Third-Party
Complaint Against C.A.l.

The Vigilant and _SaviniPlaintiffs have filed motiongo strike Ashlad’s third-party

complaint against C.A.l. pursuant to Fed. R. Glv14(a)(4) on the basis that there is no theory
on which C.A.l. may be lidb to Ashland. _VigilantPls.” Mot. to Strike; SavinPIs.” Mot. to

Strike. In_Vigilantand_Savini Ashland filed a third-party complaint against C.A.l. and asserted

claims for contractual indemnification, common law indemnification, contribution and
declaratory judgment as to C.A.l’s lgation to indemnify Ashland. _ VigilanThird-Party
Compl. 11 16-33; Savirtihird-Party Compl. 11 16-33. A “deiding party may, as third-party
plaintiff, serve a ... complaint on a nonparty whorisnay be liable to it for all or part of the
claim against it,” Fed. R. Civ. P. 14(a)(1and the court “should allow impleader on any
colorable claim of derivative lmlity that will not unduly delg or otherwise prejudice the

ongoing proceedings.”__Lehman Revolution Portfolio L.L.C. 166 F.3d 389, 393 (1st Cir.

1999); see alsdMass. Laborers’ Health & Welfare Fund v. Varrgsstl F.R.D. 62, 63 (D.
Mass. 1986) (explaining that “[iimpleader plat¢ks burden on the third-party plaintiff to show
that if it is found liable to the plaintiff, then thieird-party defendant will inurn be liable to the

third-party plaintiff”). The_Vigilantand_SaviniPlaintiffs’ arguments thaAshland is barred from

seeking contribution and tort-basediemnity from C.A.l. for the Vigilanand_Savinactions are

based on their own construction of C.A.l. andhlasd’s respective conduand liability and the
actual facts have yet toe established,. Sé&gilant, D. 15 (“Vigilant Mot. to Strike Mem.”) at

5-7; Savinj D. 22 (“SaviniMot. to Strike Mem.”) at 4—6. The Vigilaanhd_SavinPlaintiffs also

argue that there is no basis for Ashland’s amitral indemnification claim against C.A.l, see
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Vigilant Mot. to Strike Mem. at 7-9; Saviot. to Strike Mem. at 6-9, but, given that this
claim is necessarily dependent upon the “basice facts and resulting judgment” of the

Vigilant and_Savinictions, C.A.l. is properly aitld-party defendant. Pilkingtoi861 N.E.2d at

127. In light of the foregoing, the Court NEES the motions to strike in Vigilamnd_Savini

D. Savini Plaintiffs’ Counterclaims Against C.A.l.

1. Factual and Procedural Background

In Savini Ashland filed a third-party complairdgainst C.A.l. asserting claims for
contractual indemnity pursuant to the Salesttacts, common law ind&ity, contribution and
declaratory judgment.__Savirlihird-Party Compl. 11 16-33. C.A.l. defended itself against
Ashland’s third-party complainfiled an answer and assertedlaim for contractual indemnity
against the SavirfPlaintiffs in accordance with the termakthe Settlement Agreement. C.A.l’s
Answer {1 21-24. C.A.l. allegéisat the “duty to defend includehe obligation to pay C.A.l.
legal fees and costs for atteys of its own choosing.” 1d} 13. The Savirlaintiffs admit that
Ashland’s third-party complaint agst C.A.l. triggered the “Indemnification” provision in the
Settlement Agreement and they have a dutgeiend C.A.l. against Adand’s claims. _Savini
Pls.” Countercl. § 22. This provision states:

Each individual member of the uBrogated Group and Trust [all trust

beneficiaries and representatives] (collectively, the “Indemnitors”) agrees to

defend, hold harmless and indemnify eachhef Released Parties from any and

all claims in the nature of third-partfaims for indemnity or contribution which

might be brought by Non-Released Partagainst whom actions are brought by

any individual Indemnitor to the extent that any such individual Indemnitor(s)

initiated (or subsequently joined irhe litigation or claim against the Non-

Released Party which, in turn, caused the contribution or indemnity claim to be

brought against the Released Party.
Settlement Agreement 8§ 5; Saviiis.” Countercl. § 11. On April 16, 2012, an attorney for the

Savini Plaintiffs wrote a letter taounsel for C.A.l. stating that C.A.l. filed its answer to
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Ashland’s third-party complainwithout giving the _SaviniPlaintiffs any notice, and that,
pursuant to the terms of the Settlement AgrereinC.A.l. has a duty to allow the Savini
Plaintiffs to defend C.A.l. against Ashland’s claims. April 16, 2012 Letter at 2—3._The Savini
Plaintiffs’ attorney also demanded that C.A.l.hwdtaw or strike its anssv, withdraw or dismiss
its claim against the SaviRllaintiffs and “cease any further @ct in defense of Ashland’s third
party complaint as that is solely the pessibility and under theoatrol of [the Saviri
Plaintiffs.” Id. at 3. Furthermore, counsel threatened that:
[i]f [C.A.l.] does not comply with theiduties as an Indentae and allow [the
Savinj Plaintiffs to defend against Ashlamsdthird party complaint, [the Savjni
Plaintiffs will consider that [C.A.l.] haslected to defend itself and relieve [the
Savinj Plaintiffs from any defense/indemriaétion obligation on the part of [the
Savinj Plaintiffs regarding Ashland’s contution/indemnification claims against
[C.A.1] arising out of [the SavihiPlaintiffs’ action against Ashland.
Id. at 4.

The next day, counsel for the Savitiaintiffs delivered to C.A.l. the answer the Savini

Plaintiffs intended to file on C.Als behalf and reiterated the Savmilaintiffs’ position that if

“C.A.l. does not comply with its indemnitee dwiand continues to materially interfere with
Plaintiffs’ ability to defend and indemnify C.A.from Ashland’s third party complaint, then
Plaintiffs will consider that C.A.l. has elected to relieve Plaintiffs of whatever indemnitor
obligations exist under the Borelli Settlementaeek the appropriatelief.” April 17, 2012 e-

mail. Counsel for C.A.l. responded that C.Avbuld not withdraw its answer and claim against
the SaviniPlaintiffs because “the fact that your clients have now assumed an indemnification
obligation in_Savinin no way precludes C.A.l. from proteg its own interests.” C.A.l.’s April

17, 2012 Letter at 2. C.A.l.’s counsel also pointed out that the Slaintiffs “filed this case in

the first placeand are therefore in a position to exerasect control over it and over the extent

of their indemnity obligation.”_Id(emphasis in original).
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On April 20, 2012, the_SavinPlaintiffs filed an answer to C.A.l’s contractual

indemnification claim against them and asserednterclaims for deaftatory judgment that
they are relieved from any indemnity obligasopursuant to the Settlement Agreement (Count
1), breach of the Settlement Agreement (Count Il) and violatiddas. Gen. L. c. 93A (Count
[l1). Savini Pls.” Countercl. {{ 51-58. C.A.l. hasw filed a motion to dismiss the Savini
Plaintiffs’ counterclaim._Se€.A.l.’s Mot. to Dismiss. The SaviRilaintiffs opposed the motion
and filed a cross-motion for judgment on the plegslias to their counterclaims against C.A.l.
SeePls.” Mot. for J. on the Pleadings.
2. Standardf Review

To survive a motion to dismiss for failure state a claim under Fed. R. Civ. P. 12(b)(6),

a counterclaim must contain fael allegations sufficient “to raise a right to relief above the

speculative level.”_Belitl. Corp. v. Twombly 550 U.S. 544, 555 (2007). “The Court may look

only to the facts alleged in th@eadings, documents attachedeadhibits or incorporated by
reference in the counterclaim and matters of Wwiudlicial notice can be taken.” W. World Ins.

Co., Inc. v. Czech275 F.R.D. 59, 61 (D. Mass. 2011) (aiftiNollet v. Justices of the Trial Court

of Mass, 83 F. Supp. 2d 204, 208 (D. Mass. 2000), affd8 F.3d 1127 (1st Cir. 2000)).
“[W]hen ‘a complaint’s factual allegations aegpressly linked to — and admittedly dependent
upon — a document (the authenticity of which is ¢tallenged),” then #hcourt can review it

upon a motion to dismiss.” _Alt. Energy, Inc.St. Paul Fire & Marine Ins. Cd267 F.3d 30, 34

(1st Cir. 2001) (quoting Beddall %tate Street Bank and Trust Cb37 F.3d 12, 17 (1st Cir.

1998)). The Court must accept all the non-conclusaciual allegations in the counterclaim as

true, Ocasio-Hernandez v. Fortuno-Buyse0 F.3d 1, 12 (1st Cir. 2011), and “draw all
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reasonable inferences in favor of the [countemtdent].” Gargano v. Lib#y Int'l Underwriters,

Inc., 572 F.3d 45, 48 (1st Cir. 2009).

Fed. R. Civ. P. 12(c) permits a partyrtmve for judgment on the pleadings any time
“[a]fter the pleadings are closed — but earlypegh not to delay trial.” Fed. R. Civ. P. 12(c).
“Because such a motion calls for an assessmetfieomerits of the case at an embryonic stage,
the court must view the facts contained in the pleadings in the light most favorable to the
nonmovant and draw all reasonalnhferences therefrom to the nonmovant’s behoof.” R.G. Fin.

Corp. v. Vergara-Nunez46 F.3d 178, 182 (1st Cir. 2006kurthermore, “a court may enter

judgment on the pleadings only if the uncontestad properly considered facts conclusively

establish the movant’'s entittement to adeable judgment.”_Reck v. Rivera-LopezNo. 12-

2413, 20013 WL 388053, at *2 (1st Cir. Feb. 1, 20@@ioting Aponte-Torres v. Univ. of P.R.

445 F.3d 50, 54 (1st Cir. 2006)) (internal quotation mark omitted).

3. Discussion
a. TheSavini Plaintiffs’ Counterclaimare not Released by the
Settlemenfgreement

C.A.l. argues that theounterclaims the Savirilaintiffs assert against C.A.l. must be

dismissed because they are foreclosed by thestefithe Settlement Agreement. Mem. in Supp.
of C.A.l's Mot. to Dismiss,_SaviniD. 30 (“C.A.l’s Mot. to Dismiss Mem.”) at 5-6. The
Settlement Agreement specifies that it isb® governed by Massachusetts law. Settlement
Agreement 15 (providing that the Agreement lisha interpreted in accordance with, and all
disputes relating to or arising from thi&greement shall be governed by, the law of the

Commonwealth of Massachusetts”); sfresence, Inc. v. Evolve Software, Jri90 F. Supp.

2d 159, 162 (D. Mass. 2002) (noting that “abseepiional circumstances or a manifest public

policy conflict, Massachusettsourts honor contractual choiodélaw provisions”). Under
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Massachusetts law, “[a] settlement agreementmnéract and its enforceability is determined by

applying general contrataw.” Sparrow v. Demonica61 Mass. 322, 327 (2012).

Pursuant to the “Full and Complete Retea$ All Claims” provision in the Settlement
Agreement, the Savirilaintiffs agreed to “forever releasremit, and discharge” C.A.l. “from
and against any and all Claims arising outoofrelating in any way to the Explosion.”
Settlement Agreement § 4. Furthermore, this “releastended to be, and is, a full and general
release of all Claims against [C.A.l. . and shall be broadly constd in favor of [C.A.L.].” _Id.
The SaviniPlaintiffs’ counterclaims against C.A.keek to establish ¢hparties’ respective
obligations pursuant to the Indemnification provision of the Settlement AgreemenGafiee
Pls.” Countercl. 1 51-58. C.A.l. argues that th@ress terms of the release provision preclude
these claims because the underlying claims agastdand arise directly from the explosion and
the subsequent motions — Ashland’s third-pargyntlagainst C.A.l., C.A.l.’s claim against the

Savini Plaintiffs and the SavirPlaintiffs’ counterclaim against C.A.l. — “would not exist but

for the Plaintiffs’ underlying claims, which themselves would not exist but for the explosion.
C.A.l.’s Mot. to Dismiss Mem. at 6.

The Court declines to adopt C.A.l'sxgansive interpretatiorof the Settlement
Agreement because this constroc runs contrary to the general principles of contract

construction that “a contract must be reachashole,” Okmyansky v. Herbalife Int'l of Am.,

Inc., 415 F.3d 154, 160 (1st Cir. 200and “[e]very word and phraseust be presumed to have
been employed with a purpose and must bengimeaning and effect whenever practicable.”

Jacobs v. U.S. Fid. & Guar. Cd17 Mass. 75, 77 (1994) (altematiin original) (quoting Wrobel

v. Gen. Accident Fire & Life Assurance Cari288 Mass. 206, 209-10 (1934)) (internal
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guotation marks omitted). The Settlement Agreement also contains a “Confidentiality” provision
that provides:
The terms and conditions of this [Agmeent], and the fact of the settlement
described herein shall not be disclogedany Person other than the Court, the
Parties and their respective counsel until the issuance of a Joint Press Release . . .,
except as may be required by . . . a peating to enforce the terms of this
Agreement.
Settlement Agreement 8. This provision expyesshtemplates suits to enforce the terms of
the Settlement Agreement. Although the relgaseision is broad, an interpretation that would

eliminate the ability of the SavirRlaintiffs to sue to enforce the terms of the contract would

render this provision of the coatit unnecessary or superfluous. &een v. Commerce Ins.

Co., 440 Mass. 207, 209 (2003) (noting that a courtjiméting a contract must give “full effect
to the document as a whole”); Jacos7 Mass. at 77 (explainingath‘[a]n interpretation which
gives a reasonable meaning to all of the provisadres contract is to be preferred to one which

leaves a part useless or inegpble” (alteration in original) (quoting Sherman v. Emp’rs’ Liab.

Assurance Corp., Ltd.343 Mass. 354, 357 (1961)) (internal quotation marks omitted)).

Accordingly, the Court holds that the Savilaintiffs’ counterclaimsseeking to enforce the

terms of the Settlement Agreement do not fall imitthe scope of the lease provision of the
Settlement Agreement.
b. The “Duty to Defend” Includes ¢hRight to Control the Defense

The parties agree that the Saviplaintiffs have a duty to defend (and ultimately

indemnify) C.A.l. against Ashlats third-party complaint, but dagree about what this duty to
defend entails. _Se®aviniPls.” Countercl. 11 13, 22. It is the Savitaintiffs’ position that the
duty to defend entitles them to assume C.A.l’s defense against Ashland and does not obligate

them to simply reimburse C.A.l. for the defersests C.A.l. incurs in the course of defending
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itself. Mem. in Supp. of PIls.’” Css-Mot. for J. on the Pleadings, Sayib. 34 at 11-12.
Therefore, the SavirfPlaintiffs allege that C.A.l. hasreached the Indemnification provision of
the Settlement Agreement by failing to give thertigeoof its intention to file an answer, failing
to give them an opportunity to file an answer®A.l.’s behalf, filing the answer and refusing to
withdraw its filing and seeking recovery for itgé fees and costs fosibwn attorneys. Savini
Pls.” Countercl. 1Y 44-45. According to the SaWHiintiffs, this interference with their ability
to defend C.A.l. relieves them of any imdeification obligations under the Settlement
Agreement. _Id]f 52-53. As a practical matter, the Saflaintiffs’ position is that C.A.l. is
free to defend itself now as it sees fit, but thenasfree to seek from them reimbursement for
defense fees or indemnification if later foundleato Ashland under the Settlement Agreement.
The Settlement Agreement does not spell owny detail what the Indemnitors’ defense
obligations are and simply provides that ttegyree to “defend, hold harmless and indemnify”
C.A.l. Settlement Agreement 8 5. However, uridassachusetts law, in geral, once the duty
to defend has been triggered, the indemnitee must allow the indemnitor to take over the defense.

SeeConsol. Hand-Method Lasting-Mach. Co. v. Bradleyl Mass. 127, 132 (1898) (explaining

that the indemnitee “cannot insigbon retaining control of the fise, and yet hold the party

notified bound by the resultf the suit”); see alsbederated Dep’t Stores, Inc. v. J.D. Elec.,,Inc.

No. 87-0619-MC, 1989 WL 90432, at *2 (D. Mashily 31, 1989) (adhering to the rule

announced in _Bradlgy Pasquale v. Shore843 Mass. 239, 243 (196{adhering to the rule

announced in_Bradlegnd describing it as a “leading case the subject” (citation omitted)).
Thus, in the usual duty-to-defemdse, an indemnitee’s failure to allow the indemnitor to take
charge of the defense relievése indemnitor of its obligatioio indemnify if liability is

established. Se€SX Transp., Inc. v. Mass. Bay Transp. Autlo. 06-40211-FDS, 2011 WL
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3207770, at *5 (D. Mass. July 27, 2011) (explagithat “[ulnder Masschusetts law, an
‘indemnitee need give the indemnitor merely notind an opportunity to éend in order to bind
the indemnitor to the result ad settlement or judgment cdnded in the absence of the

indemnitor™ (quoting_Trustees of N.Y., N.k& Hartford R.R. Co. v. Tileston & Hollingsworth

Co., 345 Mass. 727, 732 (1963))). C.A.l. argues that this is not a classic indemnification
scenario because the Savaintiffs “are in a position to exercise direct control over the extent
of their indemnity obligation,” butloes not cite any authorityrfavhy the Court should deviate
from the general rule in this cas€.A.l.’s Mot. to Dismiss Mem. at 7.

Moreover, C.A.l. has not addressed whetherdhs a conflict of interest based on the
admittedly unusual structure of this litigatiorattwould permit C.A.l. to defend itself and pass
along its reasonable defensosts to the SavirRlaintiffs. Massachu#is courts recognize an
exception to the indemnitor’'s usual right to cohtthe defense where déte is a conflict of
interest between the indemnitee (G.Aand the indemnitor (the SaviRiaintiffs), such as when

an insurer seeks to defend the insured under a reservation of rightslagae v. Liberty Mut.

Ins. Co, 346 Mass. 677, 684 (1964) (recagng a conflict of interesbetween an insurer and
insured where claims brought by @amured plaintiff against the insured may or may not lie
within policy coverage and notingah“[w]here the insured’s interest controlling tort litigation
against him conflicts with the similar interesttbé insurer, the insured may have good cause to
ask that he be represented by counsel intig# of the insurer”)14 Couch on Insurance

§ 202:23 (noting that the “most widely employedterion” of whether thre is a conflict of
interest sufficient to call for insured’s own wtsel at the insurer'sxpense “appears to be
whether . . . the insured’s attorney would havenaentive to steer thaéts of the [underlying]

litigation to a conclusion whit would benefit the insurer by avoiding or minimizing coverage,
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while prejudicing the insured in some mannerih such a case, the indemnitee may appoint

independent counsel, whose reasonable feemdeenitor must pay. Herbert A. Sullivan, Inc.

v. Utica Mut. Ins. Cq.439 Mass. 387, 40607 (2003) (explaining that “[w]hen an insurer seeks

to defend its insured under a reservation of rights, and the insured is unwilling that the insurer do
so, the insured may require the insurer eitheelinquish its reservatioaf rights or relinquish

its defense of the insured and reimburse the insured for its defense costs”); Watts Water Techs.,

Inc. v. Fireman’s Fund Ins. GoNo. 05-2604-BLS2, 2007 WL 2083769, at *10 (Mass. Super.

July 11, 2007) (explaining that “[t]hrough its reseiwatof rights, the inster’s duty to defend is
transformed into a duty to reimburse its insured for reasonable attorney’s fees incurred by the
insured’s chosen counsel”). The policy concerthaé when an insurer undertakes the insured’s
defense, but reserves the tigio later disclaim coveragshould information subsequently
obtained warrant such a disclaimer, there is a conflict of interest between the insurer and the
insured because the insurer costducture its arguments and tbeurt’s findings in such a way

so as to render the claim outside of scope of coverage.H&#ferd Cas. Ins. Co. v. A& M

Assocs., Ltd.200 F. Supp. 2d 84, 89-90 (D.R.l. 20&®)plying Massachusetts law).

No such conflict appears to exist here because_the SRBiamtiffs have a stronger
incentive to defend C.A.l. again&shland’s indemnifiation and contribution claims than C.A.l.

does (in light of the SavinPlaintiffs duty to indemnify C.A.l. pursuant to the Settlement

Agreement). The parties’ conduct thus far illustrates this fact: whereas theFawitiffs have

attempted to frame their claims against Ashladas to avoid triggering C.A.l.’s duty to
indemnify Ashland in the first place, C.A.l. hagreed with Ashland that it must indemnify
Ashland pursuant to the Sal€ontracts (presumably intendi to pass along to the Savini

Plaintiffs whatever liability it incurs). Se@.A.l. Resp., SaviniD. 55 1 (b) (“C.A.l. agrees that it
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is obligated to indemnify Ashland for all atas asserted by the Plaintiff in the [Sayimatter
pursuant to Ashland’s itld-party claim for com@ctual indemnity against C.A.l."). Indeed,
despite its references to the Savklaintiffs’ ability to “control” the extent of their own
indemnity obligation, C.A.l. has not identifiechya steps they could take that would prejudice
C.A.l’s interests here. Based on the curresdord and given theearth of authority and
explanation asserted by C.A.l. ¢imis point, there appears to be no justification for C.A.l. to
refuse to allow them to take over its defemagminst Ashland’s third-party claim and instead
insist that they pay C.A.l.’s defense co8ts.

The SaviniPlaintiffs also allege that C.A.l.’sonduct constitutes a violation of Mass.
Gen. L. c. 93A,_SavinPIs.” Countercl. {1 56-58, but thépave offered no argument on this
claim in their motion. Accordingly, the Savifllaintiffs have not dssfied their burden of
establishing that they are entitled tmlgment on the pleadings on this claim.

The Court DENIES C.A.l.’s motiorio dismiss and GRANTS the SaviRilaintiffs’

motion for judgment on the pleadings as to ¢surand Il and DENIES it as to count 111

8 n support of its argument that the Savwhaintiffs must reimburse C.A.l. for its attorney’s fees,
C.A.l. cites cases for the proposition thattiggr may provide by agreement that one party is
responsible for the othexr’attorney’s fees. Seéavini D. 39 (“C.A.l.’s Opp.”) at 2; e.g.Carter

v. Warren Five Cents Sav. Bar09 Mass. 73, 80 (1991); Leventhal v. KrinsR¢5 Mass. 336,
341 (1950). However, unlike the case here, thosses concern agreenterihat explicitly
provide for the reimbursement of attorney’s fees. Saeter 409 Mass. at 80 (enforcing
provision by which a party agreed to pay “[a]legal expenses incurred by the Executive in
enforcing his rights . . . under this Agreemt’ (alteration in original)); LeventhaB25 Mass. at
336 (considering a note that provided for the payméthe principal sum of the note “together
with all costs and all legal expense for thdoetement and collection hereof’). Here, the
Settlement Agreement does not provide that liidemnitors are responsible for reimbursing
C.A.l for its defense costs if it seeks to defend itself against a third-party claim. As discussed
above, the duty to defend generally means thdemnitor has the right to assume the
indemnitee’s defense and C.A.l. has not adequatadyvn why that should not be the case here.
C.A.l. also argues that the obligation for the SaWtaintiffs to reimburse C.A.l.’s attorney’s
fees incurred in defending itself is encompassdtearterm “hold harmless.” C.A.l.’s Opp. at 2.
However, this argument fails tccount for the fact #t the reason C.A.l. has been “forced to
expend substantidégal fees,” id. in defending against Ashland’srth-party claim is because it
refused to allow assumption of its defepsesuant to the Settlement Agreement.
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IV.  Conclusion

For the foregoing reasons, the Court GRANTS in part and DENIES in part Ashland’s
motions for declaratgrjudgment in_RivaD. 82, Vigilant D. 32, and SaviniD. 52. The Court
DENIES Ashland’s motions fosummary judgment in Riyd. 84, Vigilant D. 29, and Savini
D. 48. The Court DENIES the plaifi§’ motions to strike in VigilantD. 14, and SavinD. 21.
In Savini the Court DENIES C.A.l.’'s motion to dismiss, D. 29, and GRANTS the Savini
Plaintiffs’ motion for judgmentn the pleadings, D. 33, as to counts | and Il and DENIES that
motion as to count Ill.

Soordered.

& Denise J. Casper
Lhited States District Judge

41



