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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 10-112916A0

TYLER TVEDTEN,
Plaintiff,

V.
CITY OF BOSTON, GEORGE CROWLEY, ANDREW POWERS, STEVEN SWEENEY, and

ROY HECHAVARRIA
Defendant.

OPINION AND ORDER
March 29, 2012

O'TOOLE, D.J.

The plaintiff, Tyler Tvedten, filed suit againskefendants Officer Powers, Officer
Crowley, Sergeant Sweeney, Lieutenant Hechavarria and the CiystdrBalleging violations
of his mnstitutional rights The plaintiff also broughttwo claims against the City of Boston
allegingliability under 42 U.S.C. 8§ 1988nd liability under the Massachusetts Tort Claims Act
(“MTCA”) , Mass Gen Lawsch. 25888 1, et seq. The City of Boston has moved for dismissal
of both claimspursuant to Ruld2(b)(6)of the Federal Rules of Civil Procedur&he plaintiff
has also moved to amend his Complaint, pursuant to Rule 15(a)(2) of the Federal RiNgs of
Procedure.
I. Background

The plaintiff alleges that on March 18, 2009, the Boston Police Departmentctiespat
officers Crowley,Powers andSweeneyto 16 Ashford Street, Boston, Massachusetts. Upon
arrival, the officers observed approximately dnandred people in and outside the premises.

Sweeney looked through the front windavbserved the plaintiff lookingt the police officers
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andasked that he open the front dd@weeneyentered the house, approached the plajrtifél
asked him if he lived at the residence. The plaintiff reported that he did not, andeSwee
responded, “We'll see if that's true.” Tiodficers attempted to further question the plaintiff, and
heinformedthem that he chose to remain silent and that he wanted to spealksvigivyer.

The plaintiff was arrestedor disorderly conductPowers made the arrest; Sweeney and
Crowleyallegedy assisted in the arre$to other persons wemrestedThe plaintiffwas taken
to a police station, booked and proces$€dowley prepared the police reparid noted that the
plaintiff was a disorderly person. Crowley also signed the criminal @niplThe police report
and the arrest were allegedly approvedHeghavarria, Crowley’s supervisoAfter spending
one nightdetainedthe plaintiff was arraignedhe criminal charges were later dismissed.

The plaintiff allegesthat his arrestand detenon violated his constitutional rightsas
guaranteed by the Fourth, Fifth and Fourteenth Amendmmtausethe officers had not
observed any activity or behavior that would establish probable aausis &rrest

. Motion to Amend

After the City’'s motion todismiss was filed, the plaintiffoughtleave to amend his
Complaint pursuant to Rule 15(a)(2) of the Federal Rules of Civil Procedur€itijhepposes
this motion on the ground that it is futieecause the Amended Complastitl does notstate a

viable claim againsthe City.

1 Although the plaintiff does not allege whether or not he opened the door, gredaefs
motion to dismiss suggests that he did not.

%2 The plaintiff alleges that “the officers” restrained, handcuffed and placedrtamai police
wagon, without specifying particular names. (Compl. {9 39-40, 42-43 (dkt. np. 18).

® The complaint alleges that “the officers” took the plaintiff to the police stationowutith
additional clarity with regard to which officers took him to the police statiomwhiach officers
were presenduring the time in which the plaintiff was booked.
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Rule 15authorizedeave to amend to be freely givesnen “justice so requires.” Fed. R.
Civ. P. 15(a)(2). Here, the Amended Complaint alléegessameawo causes of action against the
City. The City’s motion to dismiss addresses these claims, and the plaintiff's oppdsitihat
motion does likewiseFurther,to the extent there are a few new factual allegations in the
Amended Complaintthe City has addressed then its opposition to tb motion to amend
Under the circumstaes, the amendment can be allowed and the City’s motion also considered.
For these reasons, the plaintiff's motion to amend is grantedthendmended Complaint is
deemed filed and the operative statement of the plaintiff's claims.

[11. Motion to Dismiss

A. 42 U.S.C. § 1983 Claim

To establish municipal liability under 42 U.S.C. § 19@3plaintiff must show that a

policy or custom of the city led to the constitutional deprivation alleged.” Santiagentorf

891 F.2d 373, 381 (18€ir. 1989) ¢iting Mondl v. Dep't of Soc. Servsof N.Y., 436 U.S. 658

(1978)).A showing of “both the existence of a policy or custom and a causal link between that
policy and the constitutional harinis requiredto impute liability to a municipalitySantiago
891 F.2d at 38. The municipal policy may either be an official poliasticulatedor adoptedy

a decisioamaker or an unofficial custom as evidenced by widespread action or inaction.

McElroy v. Lowell 741 F.Supp.2d 349 (D. Mass. 201(kiting Fletcher v. Clinton196 F.3d

41, 55 (1st Cir1999)).Here, the plaintiff's claim rests on an alleged official policy existent in

the Boston Police Department. No allegations of an unofficial customatein the Gmplaint.
Official policies may either be formal or informéowever an official policy does not

require widespread practid@embauwr. Cincinnatj 475 U.S.469, 481 (1986). & alsd/Nelch v.

Ciampa 542 F.3d 927, 24 (1st Cir. 2008) Rather, an official policynay include “a specific



decision or set of decisions designed to carry out such a chosen course of Betiomalur 475
U.S. at 481n.9 {nternalquotationsand citation omitted)Thus, isolated decisiomeaysuffice if

they are made by individuals wittecisionmaking authorityId. at 481, 483 See als Welch,

542 F.3d at 942Nilson v. Boston421 F.3d 45, 59 (1st Cir. 200%Jonversely*“a municipality

cannot be held liablsolely because it employs a tortfeasor, in other words, a municipality
cannot be held liable under 8 1988 arespondeat superior theory.” Wilson, 421 F.3d at 59,

guotingMonell, 436 U.S. at 691 (emphasis in original).

Here, the plaintiffallegesthat: (a)the actions of Crowley, Powers and Sweenay
arresting him without probable causevidencg ] a policy of unconstitutional behavior in the
Boston Police Departmen{Am. Compl. § 73); (b) Crowley’s submission of a police report,
lacking a showing of probable causand Hechavarria’'sapproval of the police report “is
evidence of a policy of unconstitutional behavimithe Boston Police DepartmentCompl. I
74.); (c)Crowley’sswearingof a criminal complaintwhich did not recite probable cause for the
plaintiff's arrest “is evidence of a policy of unconstitutional behavior in the Boston Police
Departmerit (Compl.  75.); and (d) the “defendant’s policies” violated his constitutioniadsrig
(Compl. 1 76.).

The plaintif's Amended ©mplaint does not allege a viable 8§ 1983 claim trigger
municipal liability. The plaintiffs Complaint failsto allege that the Boston kRee Department
has an official policy permittingreestsfor disorderly conduct without probable clau3de
plaintiff merely alleges that Crowley's, Power’'s, Sweeney's andhblaria’s actions are
evidence of an unconstitutional policy within the BesPolice DepartmentSuch anallegation
is not itself sufficientto present a plausible claim under § 1983. Moreowvnpagh isolated

decisions by municipal employees ntagger liability under § 1983, thglaintiff does not allege



that any of the policeactors in relation tdnhis arrestwere officials with decisionmaking
authority.Likewise, the plaintifidoes notllege thaeitherCrowley or Hechavarriare decision
makes with decisioamaking authority, whose decisioognstitute official policy Therefore, the
plaintiff is unable to sustain a 8 1983 claim against the City of Boston.

B. Massachusetts Tort Claims Act Claim

A municipality can be liable under § 2 of tidTCA for the negligence aotmployees,
including police officers who wereacting wthin the scope of their dutgs employeed.ewis v.
Kendrick 944 F.2d 949, 953 (1st Cir. 1991) (citation ded); Mass. Gen. Laws ch. 258,2
However, a municipality may not be held liable for intentional torts committed blogegs.ld.

at 8 1(c); see alsdMelendez v. City of WorcesteB870 F. Supp. 11, 14 (D. Mass. 1998\ch

excluded intentional torts include assault, battery, false imprisonment, ingintioental
distress, and malicious prosecution. Mass. Gen. Laws ch. 258, § 10(c).

The tortousactsof the individual officersalleged in the Amended Complaint all amount
to intentional torts. Thattempted characterization of them as “negligence” is unavafimgst
without probable cause, as alleged here, is an intentional act on the thartafesting officers.
Additionally, the claims brought against the individual officers, which includeulisaad
battery, false imprisonment, intentional infliction of emotional distress and malicious
prosecution, further establish the intentionally tortuous nature of this conduct. The Gay i

liable under the MTCA for the intentional torts of its employees.



IV. Conclusion

For the foregoing reasons, tpkaintiff’'s Motion (dkt. no. 20) to Amend the Complaint is
GRANTED and theCity’'s Motion (dkt. no. § to Dismissthe claims asserted @gst it is
likewise GRANTED. Those claims are dismissed.

Itis SO ORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge
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