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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

AURELIO DUCLERC,
Plaintiff,
V. Civil Action No. 10-12050-DJC

MASSACHUSETTS DEPARTMENT OF

CORRECTION, JAMES R. BENDER,

PETER R. ST. AMAND, and

PETER A. PEPE,JR.,

Defendants.
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MEMORANDUM AND ORDER

CASPER, J. December8,2012
l. Introduction

Plaintiff Aurelio Duclerc (Duclerc”) has brought this aot challenging his confinement
in the Departmental Disciplinary Unit (“DDU”) ahe Massachusetts Coctmnal Institution at
Cedar Junction (“MCI-Cedar Junction”). Ducleecsentenced inmate at the time he filed this
lawsuit, alleges that his placement in the DDU, to serve a disciplinary confinement sentence
incurred when he was previously incarceratad|ated his federal and state substantive due
process (Counts | and II) and procedural due process (Counts Ill and 1V) rights, as well as Mass.
Gen. L. c. 127, 8 20 and 130 C.M.R. § 420.08. Dudsserts his claims against former Deputy
Commissioner of the Department of Corrents Prison Division, James R. Bender (“Bender”)
and former Superintendants of MCI-Cedar Junction, Peter R. St. Amand (“St. Amand”) and

Peter A. Pepe, Jr. (“Pepe”) (collectively, the “D@€&fendants”), in theiofficial and individual
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capacities. For the reasons set forth below, tbeurt GRANTS the DOC Defendants’ motion
for summary judgment and DENIES Duclexchotion for partial summary judgment.
Il. Burden of Proof and Standard of Review

Summary judgment is appropriafethere is no genue dispute as to any material fact
and the undisputed facts show that the moving pargntitled to judgmeras a matter of law.
Fed. R. Civ. P56(a). The moving party must show th&sis for its motion and demonstrate the

absence of a genuine dispute of matefact. Celotex Corp. v. Catretd77 U.S. 317, 323

(1986). The movant must alsopgort its factual positions by ‘tng to particular parts of
materials in the record, including depositiom®cuments, electronically stored information,
affidavits or declarations, stipulations ..., admissions, interrogatory answers, or other
materials.” Fed. R. Civ. B6(c)(1)(A); seeCelotex Corp. 477 U.S. at 323."[A] fact is
‘material’ if it potentially affects the outcome tife suit and a dispute over it is ‘genuine’ if the

parties’ positions on the issagee supported by conflicting evideritdnt'| Ass’n of Machinists

& Aerospace Workers v. Winship Green Nursing ,Ci03 F.3d 196, 199-200 (1st Cir. 1996)

(internal citation omitted). The nonmovant “must point to ‘competent evidence’ and ‘specific

facts’ to stave off summary judgmt.” Tropigas de P.R., Inc. €ertain Underwriters at Lloyd’s

of London 637 F.3d 53, 56 (1st Cir. 2011) (dquny McCarthy v. Nw. Airlines, In¢.56 F.3d

313, 315 (1st Cir. 1995)); ATC RewltLLC v. Town of Kingston, N.H.303 F.3d 91, 94 (1st

Cir. 2002). When “presented with cross-motiémssummary judgment, [the Court] ‘must view
each motion separately,” in the light mosvdeable to the non-moving party, and draw all

reasonable inferences in that party’s favoQneBeacon Am. Ins. Co. v. Commercial Union

! Duclerc does not oppogbe dismissal of the Maachusetts Department of Correction as a
defendant in this case. Pl. Opp., D. 41 at 4 n.1.
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Assurance Co. of Cagn684 F.3d 237, 241 (1st Cir. 2012) (¢jng Estate of Hevia v. Portrio

Corp, 602 F.3d 34, 40 (1st Cir. 2010)).
lll.  Factual Background

The following facts are ungsited unless otherwise noted.

A. The Parties

When Duclerc filed this action, he was mmate in the custodgf the Massachusetts
Department of Correction (the “DOC”) at M@ledar Junction in Walpole, Massachusetts and
had been confined in the DDU there. Compl.2Bf 1, 9; Defs. Ans., D. 27 Y 1, 9. The DOC
iIs a Massachusetts government agency withi@ Executive Office of Public Safety and
Security. Compl., D. 28 { 2; Defs. Ans., D. 22.1 Bender was, at all times relevant to this
action, the Deputy Commissioner of the DOC'’s éti®ivision, and responsible for all day-to-
day operations and policy developm for the DOC'’s correctional facilities. Pl. SOF, D. 34-2
1 3; Defs. Resp. to Pl. SOF, D. 43 1 3. Thespawsibilities included the security aspects of the
prisons and oversight of the Inmate Disciplinénit, Central Transportation Unit and the Office
of Investigative Services. PEOF, D. 34-2 | 3; Defs. Resfm Pl. SOF, D. 43 3. Bender
retired from the DOC on January 6, 2011. Defs. S5 | 2; Pl. Resp. to Defs. SOF, D. 41-1
1 2. St. Amand was previously the Superintemad MCI-Cedar Junction and retired from the
DOC on December 24, 2010. Defs. SOF, D. 35 {.3Re%$p. to Defs. SOF, D. 41-1 1 3. Pepe
was previously the Superintendant of MCédar Junction and is currently the Deputy

Commissioner of the Prison Divisiomefs. SOF, D. 35 { 4; Pl. Resp. to Defs. SOF, D. 41-1 1 4.



B. Terms of Confinement in the DDU

The DDU is a maximum-security housingit located on the gunds of MCI-Cedar
Junction. Bender Dep., D. 35-45#:22-53:1. While in the DDU, inmates are held for up to 23
hours a day in a cell. Bender Dep., D. 34-8&fl5-16. DDU inmates must eat their meals in
their cells. Compl., D. 28 { 15; Defs. AnD. 27 { 15; DDU Manual, D. 35-5 af’5ln addition,
they are allowed no more than one hour of eserper day, five days a week, which takes place
outside their cells in a fenced-in area.nBer Dep., D. 34-3 at 86:17-22DU Manual, D. 35-5
at 17. DDU inmates have the opportunity taah and shower three times per week and may
receive a haircut every 60 dayBDU Manual, D. 35-5 at 16. When a DDU inmate leaves his
cell, he must submit to a full strip search anglaeed in handcuffs and shackles. Compl. D. 28
1 18; Defs. Ans., D. 27  18; DDManual, D. 35-5 at 7. An mate’s ability to earn good-time
credit in the DDU is also restted. Bender DepD. 34-3 at 97:11-14.

C. Duclerc’s First Commitment Period in the DDU

On November 24, 2004, Duclerc entered DO@stody in the general population of
Massachusetts Correctidnastitution at Concord. W84559 Bédistory Report, D. 35-6 at 2.
On February 11, 2005, Duclerctered the general population MCI-Cedar Junction and was

housed in various general population units, Miithited interruption, until December 25, 2007.

2The DOC Defendants cite toelDDU Inmate Orientation Manuakgarding conditions in the
DDU. SeeDefs. SOF, D. 35 7 (stag that “the conditions ofanfinement in [the] DDU are
described in the DDU Inmate Orientation MahaaDDU Handbook”). Dudrc disputes those
facts on the basis that the DOC Defendants “cite no admissible evidence” that Duclerc
experienced such conditions. See,,eRl.. Resp. to Defs. SOF, @1-1 | 14 (noting that the
“[DOC] Defendants cite no admisstévidence regarding applicatiohthe exercise privilege to
the case at bar”). However, Duclerc offersenalence contradicting ¢hDOC Defendants’ facts
regarding the conditions in the DDU aagbarty opposing a summarndgment motion “cannot
survive post-discovery summanydgment by mere denials, but stset forth facts from which
factfinder might draw contrary infemee.” Blanchard v. Peerless Ins. C858 F.2d 483, 490
(1st Cir. 1992) (citing Aderson v. Liberty Lobby, Inc477 U.S. 242, 2571986)). Moreover,
the Court also notes that these facts weremaderial to its ruling in this matter.
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Id. at 1-2. On December 25, 2007, Duclerc wasused of stabbing another inmate, DDU
Hearing Package, D. 35-7 at 9; Defs. Disclosui2 34-3 at 57, and was assigned to a Special
Management Unit (“SMU”) the next day. 84559 Bed History Repor). 35-6 at 1.

On February 4, 2008, Duclerc received a Distgpy Report for this incident that was
referred for a DDU hearing. CompD. 28 § 10; Defs. Ans., 27 { 10; DDU Hearing Package,

D. 35-7 at 3—4. On April 8, 2008, in accordancgthwthe DOC'’s regulation on inmate discipline,
103 C.M.R. 8 430, a disciplinary h&@ay was held on the charge against Duclerc and the hearing
officer found Duclerc guilty of the allegations in the Disciplinary Report and sentenced Duclerc
to 30 months in the DDU, with 28 months to gnBender Resp. to Interrog. Number 6, D. 34-

3. Duclerc was present at thearing and issued a statementhis defense. DDU Hearing
Package, D. 35-7 at 12.

Duclerc was moved to the DDU on April ,22008, where he remained, with limited
interruption, until thecompletion of his underlyig criminal sentence #te time on October 28,
2008. W84559 Bed History Report, D. 35-6 at 1. Upon this releaseemuwd served only
approximately six months of §i80-month DDU sentence. Sde

D. Duclerc’s Return to the DDU

While on release, Duclerc committed anotherrofée pled guilty to assault with a deadly
weapon and was sentenced to another perioccafdrration. Duclerc Dep., D. 35-2 at 165:5-9.
Duclerc reentered the genempulation at MCI-Cedar Junctian October 29, 2009, but was
not initially classified in accordance with 103 C.M.R480. W95347 Bed History Report, D.
35-9 at 2; Pl. SOF, D. 34-2 | 24; Defs. Re® Pl. SOF, D. 43 § 24. On November 10, 2009,

Duclerc was placed in a SMU. W95347 Bed bligtReport, D. 35-9 at 2. On December 2,



2009, Duclerc was moved to the DDU purdutanan order from Bender. |dBender Dep., D.
35-4 at 127:17-128:1, D. 34-3 818:5-11. There has never bem®OC policy addressing
returning a convicted inmate to the DDU tonguete a sanction imposed during a previous
period of incarceration, but it was the DOC'’s tinhal practice” to do so. PIl. SOF, D. 34-2 §
43; Defs. Resp. to PI. SOF, D. 43 1 43; Bender Dep., D. 34-3 at 119:8-17.

On December 3, 2009, Duclerc contestedig) placement for “offenses that occurred
during a different prison bid, arafter [he’d] been released [anfited to the streets.” Defs.
Disclosures, D. 34-3 at 57; Pl. SOF, D. 34t232; Defs. Resp. to Pl. SOF, D. 43 | 32.
Specifically, he requested that his DDU privilegesréstated to the status when he left the
DOC'’s custody in October 2008 and they were reiadtat week and a hadfter he returned to
the DDU. Defs. Disclosures, D. 34-3 at Dclerc Dep., D. 35-2 dt74:7-175:6. A few days
later, on December 7, 2009, Bender informed Duclerdetter that he wa“returned to DDU to
complete the DDU sanction assateid with D-report No. 125654,” which was incurred while he
was serving his previous sentence. D. 35-IDuclerc was not afforded a new hearing in
connection with his return to the DDU. Seée On April 5, 2010, Ducler filed a grievance in
which he complained that he was returrtedthe DDU while serving a new sentence and
requested to be placed in the general pojmmatGrievance #46200, D. 35-11 at 2. The DOC
denied the grievance because Duclerc wasifined to the DDU to complete the DDU sanction
[previously imposed].” _Idat 3. On April 17, 2010, Duclerc a@ed that denial to Pepe, the
Superintendant of MCI-Cedar Junction. Compl., D. 28 § 30; Defs. Ans., D. 27  30. On April

23, 2010, Pepe affirmed the decision and said ‘{tjae decision to return you to DDU was



made by Deputy Commissioner James Bender antbnsistent with departmental policy.”
Compl., D. 28 { 32, 35; D= Ans., D. 27 11 32, 35.

Duclerc received a classification hear on January 14, 2011 and the resulting
classification was deemed an “initial” ctafscation, although it occurred approximately 14
months after the beginning of his second penbdhcarceration. PIl. SOF, D. 34-2 f 25, 26;
Defs. Resp. to Pl. SOF, D. 43 1125, 26. Duclerc remained in the DDU, with limited
interruption, until February 3, 2011, when he weleased into the general population at Souza-
Baranowski Correctional. W9534ed History Report, D. 35-9 at 2. Duclerc spent 428 days,
or roughly 14 months, in the DDU. Sge Duclerc was released from the DDU because of an
adverse decision in which the dist court held that Bender vialed the procedural due process
rights of a pretrial detaineen(d later convicted felon) whelme was confined, without a new
hearing, to the DDU during a second periodnmfarceration to serve ¢hremainder of a DDU
sanction that was imposed during a pperiod of incarcefgon. Ford v. Clarke746 F. Supp.
2d 273, 294 (D. Mass. 2010); Bender Respnterrog. Number 1, D. 35-12 at 3.

On April 6, 2012, Duclerc congted his criminal senten@nd was released from DOC
custody. W95347 Bed HistoReport, D. 35-9 at 1.

IV.  Procedural History

Duclerc initiated this lawsuit on Novemb#8, 2010 and filed an amended complaint on
May 24, 2011 asserting claims of deprivationsabstantive due process under the Fourteenth
Amendment of the United States Constitati@Count ) and Articles 1, 10 and 12 of the
Massachusetts Declaration ofgRts (Count Il); deprivation of pcedural due process under the

Fourteenth Amendment of the United States Constit{Count IIl) and Articles 1, 10 and 12 of



the Massachusetts DeclarationrRights (Count IV); and violatn of Mass. Gen. L. c. 127, § 20

and 130 C.M.R. § 420.08 (Count.V)Compl., D. 28. The DO®efendants have moved for
summary judgment on all claims. Defs. Md@., 33. Duclerc has moved for partial summary
judgment against Bender, in hidinidual and official capacitiesgn Counts I, Ill and V. PI.

Mot., D. 34. Duclerc has aldded a motion to strike docum&contained in Duclerc’s DDU
hearing file that the DOC Defendants offeredeaiibits in support of their motion for summary
judgment. Pl. Mot. to Strike, D. 42. During a hearing on the motions on November 20, 2012,
the Court denied the motion to strike and toaksbmmary judgment motions under advisement.
VI.  Discussion

A. Official Capacity Claims

Duclerc brings this action against the D@@&fendants in both #ir individual and
official capacities and is seekirdeclaratory relief and monetatdiamages. PIl. Opp., D. 41 at 4
n.2. The “performance of official duties create® potential liabilities, individual-capacity

liability for the person and official-capacity lidity for the [state].” _Guillemard-Ginorio v.

Contreras-Gomez585 F.3d 508, 531 (1st Cir. 2009) (adton in original) (quoting_New

Orleans Towing Ass’n v. FosteP48 F. 3d 1143 (5th Cir. 2001))Duclerc brings his federal

constitutional claims (Counts | and Ill) agai the DOC Defendants pursuant to 42 U.S.C.
§1983. Compl., D. 28 1 48, 53. However, “it idlwettled ‘that neithea state agency nor a
state official acting in his official capacity mag sued for damages in a section 1983 action.”

Wang v. N.H. Bd. of Reqistration in Med5 F.3d 698, 700 (1st Cit995) (quoting Johnson v.

Rodriguez 943 F. 2d 104, 108 (1st Cir. 1991)). Duclalso brings state law claims against the

DOC Defendants (Counts II, IV and V). Comp., 28 {1 51, 55, 60. Howewen an official-



capacity suit, “the Supreme Court has held thatEleventh Amendment bars state law claims

against state officials for . . . monetary relief.” Guillemard-Ginos®5 F.3d at 531 (quoting

Foster 248 F. 3d at 1143). The Eleventh Amendmsmbapplicable to psonal-capacity suits,

since such are not suits against the state for the purposes of the Eleventh Amendment,
“regardless of whether the claims alleged addims individual officer are grounded in state or
federal law.” _Id. Accordingly, to the extent Ducleris pursuing claims against the DOC
Defendants in their official capacities, the D@@fendants’ motion fosummary judgment on

those claims for money damages is granted.

B. Mootness of Claimdor Declaratory Judgment

The DOC Defendants argue thatclerc's claims for deafatory relief became moot
when Duclerc was moved from the DDU to thegel population in February 2011 or when he
was released from the DOC'’s custody in Apfill2. Defs. Mem., D. 36 at 30. The Declaratory
Judgment Act provides that “[ijn a case of actual canversy within its jurisdiction . . . any
court of the United States, upon the filing ofappropriate pleading, may declare the rights and
other legal relations of any interested party segkuch declaration, whether or not further relief
is or could be sought.” 28 UG. § 2201(a). “[T]he phrase ‘casé actual controversy’ in the
Act refers to the type of ‘Cas’ and ‘Controversies’ that afasticiable underArticle I11.”

Medimmune, Inc. v. Genentech, In&49 U.S. 118, 127 (2007). The case-or-controversy

requirement “must be satisfied at each andyestage of the litigatioi. Cruz v. Farquharsgn

* Although Duclerc’'s complaint cites the MassachissBreclaratory Judgme Act, Mass. Gen.

L. c. 231A, “[w]here, as here, a federal court proceeds under supplemental jurisdiction, it is
obliged to apply federal procedural land state substantive law.” Perry v. Blus29 F.3d 1, 8

(1st Cir. 2010). The state and federal dexttarly judgment acts are procedural. Tocci Bldg.
Corp. of N.J., Inc. v. Va. Sur. Gi/50 F. Supp. 2d 316, 320 n.2 (@ass. 2010). Accordingly,

the Court considers Duclerc’declaratory judgment claimsnder the federal Declaratory
Judgment Act, 28 U.S.C. § 2201 et seq.




252 F.3d 530, 533 (1st Cir. 2001). “When ‘subseqegents malke] it absolutely clear that the
allegedly wrongful behavior codl not reasonably be expectéd recur,” there is no live

controversy to review,” and thmase is moot.__Camreta v. Greere U.S. —, 131 S. Ct. 2020,

2034 (2011) (quoting United States v. Coricated Phosphatéxport Assn., InG.393 U.S. 199,

203 (1968)Y:
Duclerc asserts, however, that his claimsdieclaratory relief araot moot because they

are “capable of repetitiolyet evading review.”_SeWeinstein v. Bradford423 U.S. 147, 148—

49 (1975) (internal citation omitted). For this dawgrto apply, “(1) the challenged action was in
its duration too short in duration tee fully litigated pior to its cessation or expiration, and (2)
there was a reasonable expectation that the samlaining party would be subjected to the
same action again.”_lét 149. Duclerc arguelat there is a reasonaldgpectation that he will
again be returned to the DDU without a furthearing because “he has spent a significant
portion of his adult life in prison,” and thus “igast some possibility exists that [he] will find
himself in Department custody in the futurePl. Opp., D. 41 at 15-16. That argument is

foreclosed, however, by the Supreme Couwtésision in City of Los Angeles v. Lyoyd61 U.S.

95 (1983) There, the Court held that a mamavhad been subjected to a chokehold by the

* The DOC Defendants do not contethat Duclerc’s claims fanoney damages are moot; nor
could they, given that a claim for damages stemgnfiiom past conductetessarily survives the
end of the conduct giving rise to the claim. 8eekhannon Bd. & Care Home, Inc. v. W. Va.
Dept. of Health & Human Res532 U.S. 598, 609 (2001); see adoodwin v. C.N.J., Inc436
F.3d 44, 49 (1st Cir. 2006oting that “[a] finding of moatess with respect to a prayer for
injunctive relief does not automatically renderaanpanion claim for monetary damages moot”).

> The LyonsCourt was discussing whether there v@abve case or controversy for standing

purposes, but the inquiry is the same for mees purposes; “the doctrine of mootness can be

described as the doctrine of stargliset in a time frame: The requisite personal interest that

must exist at the commencemeott the litigation (standing)must continue throughout its

existence (mootness).” eBker v. Fed. Election Comny'230 F.3d 381, 386 n.3 (1st Cir. 2000)
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police during a traffic stop had failed to shawlive controversy in his suit for an injunction
barring the police from doing the same thing to him again. iGest 105 (explaining “[t]hat
Lyons may have been illegally choked by tholice on October 6, 167. .. does nothing to
establish a real and immediateethir that he would again be stoggder a traffic violation, or for
any other offense, by an officer or officereavwould illegally choke him into unconsciousness
without any provocation or resistaon his part”). In so holdinghe Court explained that “[i]t
was to be assumed that [plaintiffs] will condubeir activities within the law and so avoid
prosecution and conviction as well as exposarthe challenged course of conduct.” &t.103

(second alteration in origina{quoting_O’Shea v. Littletgrd14 U.S. 488, 497 (1974)) (internal

guotation mark omitted). Under that reasoning,niege possibility that Duclerc might, at some
point in the future, commit another crime, be arrested and be returned to DOC custody is
insufficient to give rise to &ve controversy as to his placent in the DDU that can sustain a
declaratory judgment. Accordity, since Duclerc neither remains incarcerated nor in the DDU,
and the possibility of his future incarceratientoo speculative to constitute a case of actual
controversy, the claim for declaratory judgmh is moot and the Court GRANTS the DOC
Defendants’ motion for summaryggment as to this claim.

C. Qualified Immunity

The parties have moved for summary judgh@enDuclerc’s claims that his confinement
in the DDU during his second period of incaet®n pursuant to an outstanding DDU sanction
acquired during a previous periotlincarceration and whout a new hearing deprived him of his
right to substantive and procedural due pssce Specifically, Duclerc is seeking summary

judgment on his claims, set forth in Counts | &mhaf the Complaint, that Bender violated his

(quoting Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), 528 U.S. 167, 189
(2000)) (internal quotation marks omitted).
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Fourteenth Amendment right to substantive aret@dural due process. Pl. Mem., D. 34-1 at
13-18. The DOC Defendants are seeking summatgment on those claims as to all of the
defendants, as well as on Caait and IV of the Complaint invhich Duclerc claims that his
substantive and procedural dpeocess rights under Articles 10 and 12 of the Massachusetts
Declaration of Rights have been dt#d. Defs. Mem., D. 36 at 3-18.

The DOC Defendants contend that everth#y violated Duclerc’s federal and state
constitutional rights, they are entitled to qualified immunity. dd20-23. “The doctrine of
gualified immunity protectgovernment officials ‘fra liability for civil damages insofar as their
conduct does not violate clearlgstablished statutory or cditgtional rights of which a

reasonable person would hawown.” Pearson v. Callahas55 U.S. 223, 231 (2009) (quoting

Harlow v. Fitzgerald457 U.S. 800, 818 (1982).n Saucier v. Katz533 U.S. 194 (2001), the

Supreme Court mandated a two-step sequencegolving whether a government official was
entitled to qualified immunity. First, a court studecide whether thedts that a plaintiff has
alleged or shown make out a viotati of a constitutional right._ Saucjes33 U.S. at 201.
Second, if the first step has been met, the tcowrst decide whethehat right was “clearly
established” at the tienof the defendant’s alleged misconduct. Hbwever, the Supreme Court
has since held that, to determine whether officaak entitled to qualifiesinmunity, courts need
not first decide whether the facts that a plairtidis shown make out a cditgional violation.
Pearson555 U.S. at 236 (holding that the sequence set forth in Sdsbieuld no longer be
regarded as mandatory”). Funthwre, “[i]t is bedrock thathe ‘long-standing principle of

judicial restraint requires thaburts avoid reaching constitutidnguestions in advance of the

® Massachusetts law follows federal qualifiedimmity standards. Ahmad v. Dep'’t of Cor#t46
Mass. 479, 484 (2006) (noting th4tlhe doctrine of qualified immunity shields government
officials, performing discretionartasks, from liability for cit damages under both Federal and
State law”);_Duarte v. Healyl05 Mass. 43, 47-48 (1989).
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necessity of deciding them.”Sony BMG Music Entm’t v. Tenenbayr660 F.3d 487, 511 (1st

Cir. 2011) (quoting Lyng v. Nw. Indian Cemetery Protective As485 U.S. 439, 445 (1988)).

Therefore, in this case, the Court doest meach whether Duclerc’s federal and state
constitutional claims have merit. S€amretal31 S. Ct. at 2031 (noting the rule that courts
must avoid resolving constitotal questions unnecessarily aegplaining that in qualified
immunity cases, “a court can enter judgmernthout ever ruling on the (perhaps difficult)
constitutional claim the plaintiff has raised®).

To determine whether the DOC Defendants extitled to qualified immunity, the Court
must decide whether their condwablated a “clearly establishazbnstitutional right.” _Pearson
555 U.S. at 232. “Clearly estahed” for purposes of qualkdd immunity means that the
contours of the right are “sufficiently cleathat “every ‘reasonablefficial would have

understood that what he is doing violates that right.”” Ashcroft v. alskidd).S. —, 131 S. Ct.

2074, 2083 (2011) (quoting Anderson v. Creigh#83 U.S. 635, 640 (1987)). For a right to be

clearly established, there does not need ta Bease directly on point, but existing precedent
must have placed the . . . constitutional question beyond debate:"THd.court must examine
whether there are ‘cases of controlling authority. at the time of the incident . . . [or] a
consensus of cases of persuasive authority sattatteasonable officepuld not have believed

that his actions werewdul.” Barton v. Clancy 632 F.3d 9, 22 (1st Ci2011) (alterations and

omissions in original) (quoting Bergeron v. Caba$0 F.3d 1, 11 (1<€Cir. 2009)) (internal

guotation marks omitted).

"The Supreme Court has “detailed a range ofuanstances in which courts should address only
the immunity question.” _Camretd31 S. Ct. at 2032. One suchicumstance is when “it
appears that the question will soon be decided liglzer court,” such as when a “district court
encounters a constitutional qtiea that is before the cot of appeals.” _Pearsps55 U.S. at
238. Such is the case here where the defendamaee appealed tlaelverse decision against
them in_Ford Ford v. BendemMo. 12-1622 (1st Cir. docketed May 22, 2012).

13




1 Substantive Due Process
“The substantive component of due progesgects against ‘certain government actions
regardless of the fairness of the procedws=d to implement them.” _Souza v. Rib8 F.3d

423, 425 (1st Cir. 1995) (quoting Daniels v. Willign#y4 U.S. 327, 331 (1986)).“Thus,

unlike a procedural due process claim, thlsllenge requires [the Court] to assess the

constitutionality of the deprivatiomself.” Gonzalez-Fuentes v. Molin&07 F.3d 864, 880 (1st

Cir. 2010). Where an executive iact has been challenged, “tHeeshold question is ‘whether
the behavior of the governmental officer is so ggnes, so outrageous, that it may fairly be said

to shock the contemporary conscience.” (glioting_Cnty. of Sacramento v. Lewi23 U.S.

833, 847 n.8 (1998)).
The First Circuit has noted that the “shock the conscience” test “has been labeled

‘admittedly imprecise.” _Id(quoting_Hawkins v. Freemad95 F.3d 732, 741 (4th Cir. 1999)).

Nevertheless, the First Cuit has explained that:

[a] hallmark of successful challenges isextreme lack of proportionality, as the
test is primarily concerned with ‘violatiord personal rights ...so severe . . . so
disproportionate to the negutesented, and . . . so inspired by malice or sadism
rather than a merely careless or unwiseesg of zeal that it amounted to a brutal
and inhumane abuse of official powgetally shocking to the conscience.

Id. at 881 (quoting Moran v. Clark@96 F.3d 638, 647 (8th Cir. 200Zpmissions in original).

Further, even executive action that shocks the conscience will not infringe substantive due
process rights unless it also deprives a persam d@fiterest that is one of the “fundamental rights
and liberties which are, objectiyel‘deeply rooted inthis Nation’s histoy and tradition,” and

‘implicit in the concept of ordeckliberty,” such thatneither liberty nor jgtice would exist if

8 Duclerc does not dispute ththe same standards govern theefal and state constitutional
claims.
14



they were sacrificed.” _Washington v. Glucksbefpl U.S. 702, 720-21 (2007) (internal

citations omitted).

The parties have not directdte Court to any authority holdy that restoring a sentenced
inmate to disciplinary confinement in circumstansgsilar to those at issue here is so egregious
that it shocks the conscienceNor does it appear that any court hasdhibat a convicted
prisoner’s interest in avoiding sl disciplinary confinement ia freedom equivalent to those
rights fundamental to ordered liberty. @f. at 727 n.19 (listing such freedoms as the rights to
marry, to direct the upbringing aine’s children, to marital Macy, to contraception and to
abortion). Accordingly, the substantive duegass right that Ducleradvocates here was not
clearly established, and reasonable officialsh@ DOC Defendants’ position would not have
known that their conduct was unconstitutional. Thhey are entitled tqualified immunity on
Duclerc’s substantive due process claims.

2. Procedural Due Process
An inmate is entitled tthe protection of procedural éyprocess under the United States

Constitution only if there is an existing lilhglinterest at stake. Sandin v. Conril5 U.S. 472,

484 (1995);_see alsw/ilkinson, 545 U.S. at 221 (noting théthose who seek to invoke [the

Fourteenth Amendment’s] procedupabtection must establish that one of these interests [in life,
liberty, or property] is at stake”). A libertinterest in avoiding particular conditions of
confinement may arise where the challengedditions impose an “gpical and significant
hardship on the inmate in relation to théeioary incidents of prison life.”_Wilkinsqrb45 U.S.

at 222-23 (quoting Sandi®15 U.S. at 484) (internal quotation marks omitted). Only after a

court determines whether the inmate has begnivael of a protected tarest does it consider
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whether that deprivation was accomplishedhauitt due process of law. Perez—Acevedo v.

Rivero—Cubanp520 F.3d 26, 30 (1st Cir. 2008Childers v. Maloney247 F. Supp. 2d 32, 36

(D. Mass. 2003). Where an inteahas been deprived of suelm interest, the disciplinary
proceedings must satisfy the minimum procedwafieguards required set forth in Wolff v.
McDonnell 418 U.S. 539 (1974). Sed. at 564—66 (requiring thgil) written naice of the
charges be given to the inmadé least 24 hours be#® the hearing; (2) the inmate have an
opportunity to appear at the hiegy, call withesses and presegbuttal evidence; and (3) there
be a written statement by the factfinders athwevidence relied on for their decision and the
reasons for the disciplinary action).

Duclerc argues that tHeOC Defendants are not entitled to qualified immunity on his
procedural due process claims because the titatisnal right to procedural due process at a
meaningful time was well established in 2009P|. Opp., D. 41 at@. However, Duclerc
articulates the right at issue at fap high a level of generality. SeéKidd, 131 S. Ct. at 2084
(noting that the Supreme Courtshaepeatedly told courts [in ¢éhcontext of qualified immunity

inquiries] not to define clearlgstablished law at a highvie of generaty”); see alsaCreighton

483 U.S. at 639 (explaining that “the right to quecess of law is quite clearly established by
the Due Process Clause, and thus there is a semgach any action that violates that Clause
(no matter how unclear it may be that the paréicidction is a violation) violates a clearly
established right. . . . But if the test of ‘clearly established law’ were to be applied at this level of
generality, it would bear no relationship to ttobjective legal reasonableness’ that is the
touchstone of Harlo®y. “It is not enough for the constitutiohaght to be ‘clarly established’

at a highly abstract level;, what matters is weetin the circumstancdaced by the official, he
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should reasonably have understadloat his conduct violated cldg established law.”_Ringuette

v. City of Fall River 146 F.3d 1, 5 (1st Cir. 1998).

Thus, in this case, the appriate question is whether, in 2009, when Duclerc was placed
in the DDU during his second period of incartera a reasonable offial should have known
that an inmate had a clearly established proddiue process right to a new hearing before
being placed back in disciplinary confinemhesturing a second period of incarceration to
continue serving a disciplinary sanction imposieding a previous period of incarceration. At
the time of the challenged conduct, it was estabtisthat “punishment of incarcerated prisoners
. . . does not impose retribution in lieu of didaconviction,” but rather “effectuates prison
management and prisoner rehidgative goals.” _Sandin515 U.S. at 485. iwas also established
that a disciplinary sanction, such as confinelmenthe DDU, is separate and apart from a
criminal sanction and thus, “@Ecipline by prison officials inresponse to a wide range of
misconduct falls within the expected perimetershef sentence imposed by a court of law.” Id.
The Massachusetts Appeals Court has held theduse a disciplinary sanction is “independent
and distinct from the imposition of punishmentigeted in sentences daficarceration imposed
following convictions for criminal offenses,it could extend beyond the original criminal
sentence and continue through a emusive sentence. In re Pridgei¥ Mass. App. Ct. 1114
(2003). Furthermore, the Supreme Judicial €tad held that the disciplinary proceedings
provided to inmates facing a DDU sanction sasfihe due process requirements mandated by

the Supreme Court. _Torres v. Comm’r of Co#27 Mass. 611, 618-19 (1998) (holding that the

“DDU'’s disciplinary process comports with thequirements of the Fourteenth Amendment, as

set forth in_Wolff). There was no binding decision thatasonably could have lead the DOC
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Defendants to understand that returning Dugler convicted inmate, to the DDU without a
second hearing was a violation of due procesdaah there was case law to suggest that the
opposite was correct and no further procedpratections beyond those accorded before the
initial confinement were legally requiretl. Accordingly, there was no “existing precedent” at
the time Duclerc was returned to the DDU thalaced [this] constitutional question beyond
debate.”_al-Kidd131 S. Ct. at 2083.

Any reliance on_Fordy Duclerc to counter the DODefendants’ qualified immunity
argument is misplaced. In Forthe district court (Bin, M.J.) held that aretrial detainee (and
later convicted prisoner), who incurred @BDU sanction during a previous period of

incarceration, was entitled to a hearingopto his detention in the DDU. l@t 294-95. First,

° After oral argument on the pending motions, Ruoclfiled an additional reply directing the
Court to consider Pletka v. Ni®©57 F.2d 1480 (8th Cir. 1992). PI. Reply, D. 53 at 3. This
decision, however, lends further support to tbaectusion that in the circumstances faced by
Bender, he could not reasonalbigve understood that his condwablated clearly established
law. In Pletkaan lowa inmate was in disciplinarygsegation, was transferred to Texas where
he was released into the general population andrdtamed to lowa where he was returned to
disciplinary confinement without mew hearing under the rationalatthe was required to serve
the remainder of his sentence in disciplinary cwrhent. 957 F.2d d#482. The Eight Circuit
considered whether the inmate’s FourteentheAdment due process rights were violated when
he was returned to stiplinary confinement &dr being released tgeneral population.__ldat
1484-85. The Eighth Circuit stated that for amae in administrative segregation, “[t]he
passage of time . . . makes it egly appropriate for circumstancesbe carefully re-examined,
and any changes in conditis assessed, before a prisoner wisohegen absent for a considerable
period is returned to the special conditions affmement to which he was subject when he left
the sending state.” Ict 1483. Duclerc relies on this satent in support of his position that
“due process cannot be stale andst be updated and providedtiates that are meaningful.”
Pl. Reply, D. 53 at 3. However, the Eighth Citauas making this observation in the context of
making a distinction between an inmate beinggdbin administrative geegation, which carries
“no punitive implications,” and disciplinary confinement, in which inmates are placed “on
account of past bad acts.” Pletleb7 F.2d at 1482. The Eight Circuit determined that in the
context of an inmate who was serving timedigciplinary confinement “because of past rules
infractions” and where “[a] hearing determinifige inmate’s] guilt and punishment had already
been held,” “[tihere was nothing for a new hagrio address” and the inmate “simply had to
serve out his time.”_|cat 1483.
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this opinion was not published urfeptember 30, 2010, well after @B#er placed Duclerc in the
DDU in December 2009._ Se®ouza 53 F.3d at 425 (noting thathe right must have been
clearly established at the time of the defensiamiteged improper actions, and a court may not
find that the right was establigthéhrough the use of hindsight”Accordingly, thisruling issued
by the district court cannot constitute clearlyaeished law at the time of the DOC Defendants’
alleged actions as to Ducler&econd, on the limited issue thaistl&ourt decides in this case,
this Court reaches the same conclusion that Eowt did where it helthat the defendant there
was entitled to qualified immunity regardingetplaintiff’'s placemenin the DDU following his
second conviction when he became a sentenced prisonerFo8k&46 F. Supp. 2d at 298.
Accordingly, the Court GRANTS the DOC Defemdi motion for summary judgment as they
are entitled to qualified immunityn Duclerc’s substantive and procedural due process claims.

D. ClassificationClaim

Each of the parties has moved for summadgment on Count V, which alleges that the
DOC Defendants violated Mass. Gen. L127, § 20 and 103 C.M.R. § 420.08 when Duclerc
was not classified at the beginning of his second period of incamreratihe DOC Defendants
contend that neither this statuter the attendant regulation creatprivate right ofiction. Defs.
Mem., D. 36 at 27-28. Duclerc responds that aatimh of these provisions is “reviewable and
enforceable” under the Massachusetts Declaratadgment Act, Mass. Gen L. c. 231A. Pl.
Opp., D. 41 at 14. As skkussed above, however, that statagea purely procedural law, does
not apply in federal court. Sesipranote 3. Rather, the federal Declaratory Judgment Act, 28

U.S.C. 8 2201 et seqgoverns here. Moreover, the Daetory Judgment Act “is not an

%Given this ruling, the Court need not address the DOC Defendants’ arguments that there is no
factual predicate for claims against St. Aldaand Pepe, Defs. Mem., D. 36 at 32—-33, and that
the Prison Litigation Reform Act bars Duclesctlaims for mental or emotional distress
damages. ldat 28-30.
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independent source of federal jurisdiction; taeailability of such relief presupposes the

existence of a judicially remeable right.” _Schilling v. Rogers363 U.S. 666, 677 (1960)

(internal citation omitted). No such right existsre because there is no private cause of action
under either Mass. Gen. L. c. 127, § 20 or 103 C.M.R. § 420.08.

Mass. Gen. L. c. 127, § 20 requires the cossion to establish a “reception center for all
male prisoners” and provides that “[ajny malenvict who is sentenced to any correctional
institution of the commonwealth . . . be delivered . . . to [the reception center] for the purpose of
proper classification of the prisoner.” Where aimtiff attempts to bring a private cause of
action under a statute, the wordstloé statute must explicitly eate a privateause of action,

Borucki v. Ryan 407 Mass. 1009, 1009 (1990), or there ningstlear legislati® intent to infer

that a private cause of action existsoffredo v. Ctr. for Addictive Behaviorsi26 Mass. 541,

543 (1998). The words of Mass. Gen. L. c. 12208lo not explicitly ceate a private cause of
action. Duclerc also does not argue that thpslature intended to crema private cause of
action for violations of this state and at least one court has st that the legislature did not

have such an intention. Sbartino v. Hogan 37 Mass. App. Ct. 710, 720 (1994) (noting that

“[i]t is implausible to imagine that the Legalre, in granting the gartment authority to
promulgate regulations, [such as Mass.nGk.] c. 127, 88 20, 97, was empowering the
department to create possible civil liability agaitne officials; implausible, too, to imagine that
the writers of the departmental regulationsreveonscious of exercising any such delegated
power”).

Duclerc also attempts to bring a cawudeaction directly under 103 C.M.R. § 420.08, a

DOC regulation that provides that “[u]pon commént to the Department of Correction, each
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inmate shall be admitted to a Reception Centassigned by the Commissioner or designee to a
facility where the inmate shall undergo antiah classification process.” However, the
regulation does not create a private right of action. LSeedo, 426 Mass. at 546—47 (holding
that there is no private cause of action undeprison regulation in the absence of clear
legislative intent to create a private causeaction for a person injured by a regulation
violation). In fact, the regulation explicitly statist it is not “intended teonfer any procedural
or substantive rights or any private cause obaatiot otherwise granted by state or federal law.”
103 C.M.R. § 420.01. Accordingly, the CouBRANTS summary judgment to the DOC
Defendants on Count V.
VI.  Conclusion

For the foregoing reasons, the Court ALLOW® dismissal of the DOC, see footnote 1,
and GRANTS the DOC Defendants’ motiorr feummary judgment and DENIES Duclerc’s
motion for partial summary judgment.

Soordered.

& Denise J. Casper
Lhited States District Judge
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