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&“’ UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

KIMBERLY CAREY, SHANNON
DILBECK, and VICTORIA
MOLINAROLOQ, individuals, on their own
behalf and on behalf of all others similarly
situated,

Plaintiffs, Civil Action No. 11-cv-10001-LTS
V.
NEW BALANCE ATHLETIC SHOE, INC,,

Defendant.

ORDER PRELIMINARILY CERTIFYING A CLASS FOR SETTLEMENT PURPOSES,
%V PRELIMINARILY APPROVING THE CLASS SETTLEMENT, APPOINTING CLASS
o COUNSEL, DIRECTING THE ISSUANCE OF NOTICE TO THE CLASS, SCHEDULING
A FAIRNESS HEARING, AND ISSUING RELATED ORDERS

This motion having been brought before the Court jointly by Plaintiff and New Balance
Athletic Shoe, Inc. (“Ncw Balance™); and

Kimberly Carey et al. v. New Balance Athletic Shoe, Inc., 11-cv-10001-LTS, having becn
filed on January 3, 2011 in the United Staics District Court for the District of Massachusetts (the
“Action™); and

The Action alleges, on behalf of a nationwide class of consumers, that New Balance
violated Massachusetts Untrue and Misleading Advertising Statute (G.L. ¢. 266 § 91) as well as a
claim for common law unjust enrichment regarding New Balance’s markcting campaign relating
to its toning shoes and sceking compensatory damages, declaratory relief, attorneys’ fees and

costs, as well as any relief the Court deems just and proper; and
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The Plaintiffs filed an amendcd complaint that included a count alleging the violation of
M.G.L.c. 93A, §§ 2 and 9; and

The Court appointed Ahdoot & Wolfson, PC as Intcrim Class Counscl on July 15, 2011,
and

Class Counsel has conducted a thorough examination, investigation, and cvaluation of the
relevant law, facts, and allegations to assess the merits of the claims and potential claims to
determine the strength of both defenses and liability sought in the Action; and

Class Counsel, on behalf of Plaintiffs and the other members of the Class having cngaged
in cxtensive class discovery including, but not limited to, receiving and reviewing over 40,000
pages of documents; and

The Parties having entered into a Settlement Agreement, including exhibits and
amendment thereto (together, the “Settlement Agreement”), in which the Parties have agreed to
scttle the Action, pursuant to the terms of the Scttlement Agreement, subject to the approval and
determination of the Court as to the fairness, rcasonableness, and adequacy of the settlement
which, if approved, will result in a final judgment and final order, pursuant to the terms and
conditions of the Settlement Agreement, being issucd in the Action, and dismissal of the Action
with prejudice;

This Order Preliminarily Certifying A Class For Settlement Purposes, Preliminarily
Approving The Class Settlement, Appointing Class Counscl, Directing The Issuance Of Notice
To The Class, Scheduling A Fairness Hearing, And Issuing Related Orders shall hereaficr be
referred to as the “Preliminary Approval Order”; and

The Court having read and considered the Motion for Preliminary Approval and

Mcmorandum and Supplemental Memorandum in support thereof, the Settlement Agreement,
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and all prior proceedings herein, and good cause appearing based on the record, hereby orders as
follows:

IT IS on this BM{]EIY oi'ék_(ywij 2012, ORDERED, ADJUDGED, AND
DECREED as follows (all capitalized terms being defined as they are defined in the Settlement
Agreement unless otherwise specified or defined herein):

1. Stay of the Actions. All non-scttlement-related proceedings in the Action
arc hereby stayed and suspended until further order of this Court. In addition, all proceedings in
the related action entitled Kimberly Carey et al. v. New Balance Athletic Shoe, Inc., 1:11-cv-
10632, originally filed on December 7, 2010 in the Superior Court of the State of California in
the County of Los Angeles, removed to the United States District Court for the Central District
of California on January 5, 2011, and transferred to the United States District Court for the
District of Massachusetts by order dated April 7, 2011 (the “California Action™) is also hereby
stayed and suspended under further order of this Court; and

2. Preliminary Class Certification for Settlement Purposes Only. The

Action is preliminarily certified as a class action for scttlement purposes only, pursuant to Fed.
R. Civ. P. 23(a) and (b)(3). The Court preliminarily finds for settlement purposes that: (a) the
Class certified herein numbers at least in the thousands of persons, and that joinder of all such
persons would be impracticable, (b) there are issues of law and fact that are typical and common
to the Class, and that those issues predominate over individual questions; (¢) a class action on
behalf of the certified Class is superior to other available means of adjudicating this dispute; and
(d) as set forth in paragraph 4, below, Plaintiff Carey, Plaintiff Dilbeck, Plaintiff Molinarolo. and
Class Counsel are adequate representatives of the Class. New Balance retains all rights to assert

that this action may not be certified as a class action, except for scttlement purposes only.
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3. Class Definition. The Class shall consist of all persons or entities that

purchased, any and all Toning Shocs from New Balance and/or its authorized retailers including,
without limitation, Ncw Balancc U.S. Retailers, Ncw Balance Stores, shopnewbalance.com,
joesncwbalanccoutlet.com, New Balance Outlets, and/or other third-party retailers, from January
1, 2010 up to and including the date of the first disscmination of the Summary Scttlement Notice
or Class Notice, whichever is earlier. Excluded from the Class arc: (a) New Balance's board
members and cxecutive-level officers, including its attorncys; (b) persons or entitics who
purchased the Toning Shocs primarily for the purposc of resale; (¢) claims for personal injury
rclating to the usc of Toning Shoes; (d) distributors or re-scllers of Toning Shocs; (¢) the judge
and magistrate judgc and their immediate familics presiding over the Action; (f) governmental
entitics; and (g) persons or cntities who or which timely and properly exclude themsclves from
the Class as provided in this Agrcement. “Toning Shoes” means New Balance's toning shoes
purchased as ncw by Class Members during the Class Pecriod, which are New Balance’s
Rock&Tone, TrucBalance, Aravon Ria, Aravon Riley and Aravon Quinn toning shoes.

4. Class Representatives and Class Counsel. Plaintiffs Kimberly Carcy,

Shannon Dilbeck, and Victoria Molinarolo are designated as represcentatives of the conditionally
certified Class. The Court preliminarily finds that these individuals arc similarly situated to
absent Class Mcmbers and thercfore typical of the Class, and will be adequate Class
representatives. Robert Ahdoot and Tina Wolfson of Ahdoot & Wolfson, P.C. are expericneed
and adequate Class Counscl, whom the Court preliminarily finds arc experienced and adequatc
counscl, arc hereby designated as Class Counsel.

5. Preliminary Settlement Approval. Upon preliminary review, the Court

finds that the Settlement Agreement and the settlement it incorporates, appear fair, rcasonable
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and adequate. Manual for Complex Litigation (Fourth) § 21.632 (2004). Accordingly, the
Settlement Agreement is preliminarily approved and is sufficient to warrant sending notice to the

Class.

1=

6. urisdiction. The Court has subject-matter jurisdiction over the Action

pursuant to 28 U.S.C. §§ 1332 and 1367, and personal jurisdiction over the Parties before it

Additionally, venue is proper in this District pursuant to 28 U.S.C. § 1391,

7 i Fairness Hearing. A Fairness Hearing shall be held on ..) diaczgi/‘/_ag’,zaj 3
at M@ﬁl the United States District Court for the District of Massachusetts, 1 Courthouse
Way, Boston, Massachusetts 02210, to determine, among other things: (a) whether the Action
should be finally certified as a class action for settlement purposes pursuant to Fed. R. Civ. P.
23(a), and (b)(3); (b) whether the settlement of the Action should be approved as fair, reasonable
and adequate, and finally approved pursuant to Fed. R, Civ. P. 23(¢); (¢) whether a linal order
and final judgment should be entered in the Action pursuant to the terms of the Settlement
Agreement, including a dismissal of the Action with prejudice; (d) whether Class Members
should be bound by the release set forth in the Secttlement Agreement; (¢) whether Class
Members and related persons should be subject to a permanent injunction; () whether the
application of Class Counscl for an award of Attorneys” Fees and Expenses should be approved
pursuant to Fed. R. Civ. P. 23(h); and (g) whether the application of the named Plaintiffs for
incentive awards should be approved. The submissions of the Parties in support of the
settlement, including Plaintiffs’ applications for Attorneys’ Fees and Expenses and incentive
awards, shall be filed with the Court no later than fourteen (14) days prior to the deadline for the
submission of objections and may be supplemented up to seven (7) days prior to the Fairness

IHearing.

whn
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8. Administration. In consultation with and approval of Class Counsel,

New Balance or its designee is hereby authorized to establish the means nccessary to administer
the proposed settlement and implement the Claim Process, in accordance with the terms of the
Agreement,

9. Class Notice. The proposced Class Notice, Summary Scttlement Notice
and the notice methodology described in the Settlement Agreement and the Dcclaration of the
Notice Administrator arc hercby approved.

(a) Pursuant to the Settlement Agreement, the Court appoints Garden City
Group, Inc. (“GCG”) to be the Class Action Settlement Administrator and Jeanne Fincgan of
GCG to be the Notice Administrator to help implement the terms of the Settlement Agreement.

(b) Beginning not later than five (5) busincss days after cntry of the
Prcliminary Approval Order and to be substantially completed not later than fiftecen (15) days
after entry of the Preliminary Approval Order and subject to the requirements of the Preliminary
Approval Order, the Scttlement Agrcement and the Declaration of the Notice Administrator, the
Notice Administrator shall commence sending the Class Notice by Electronic Mail (*E-mail) t0:
(1) each rcasonably identifiable Class Member’s last known E-mail address, rcasonably
obtainable from New Balance, which addresses shall be provided to the Notice Administrator by
New Balance, no later than one (1) business day after the day of entry of the Preliminary
Approval Order, subject to the existence of such information; and (ii) each appropriate State and
Federal official, as specified in 28 U.S.C. § 1715, and shall otherwisc comply with Fed. R. Civ.
P. 23 and any othcr applicable statute, law, or rule, including, but not limited to, the Due Process

Clause of the United States Constitution.
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(c) The Notice Administrator shall have the publication of the Summary
Settlement Notice substantially completed no later than sixty-five (65) days afier entry of the
Preliminary Approval Order. The Notice Administrator shall publish the Summary Scttlcment
Notice as described in the Declaration of the Notice Administrator and in such additional
newspapers, magazines, and/or other media outlets as shall be agrced upon by the Partics.

(d) No later than thirty-five (35) days afler centry of the Prcliminary
Approval Order, the Notice Administrator shall send the Summary Scttlement Notice by First
Class U.S. Mail, proper postagc prepaid, to cach Class Member whose E-mail address returned a
message as undeliverable, subject to the existence of such information as provided by New
Balance pursuant to Section 1V.B.1.a of this Agreement. The Notice Administrator shall: (a) re-
mail any Summary Settlcment Notices returncd by the United States Postal Service with a
forwarding address that are rcceived by the Notice Administrator no later than fifty (50) days
after entry of the Preliminary Approval Order; (b) by itsclf or using onc or more address rescarch
firms, as soon as practicable following receipt of any returncd Summary Settlement Notices that
do not include a forwarding address, rescarch any such returned mail for better addresses and
promptly mail copics of the Summary Scitlement Notices to the better addresses so found.

(c) Prior to thc dissemination of the Class Notice as sct forth above in
paragraphs 9(a) to 9(d), thc Notice Administrator shall establish an Internet website,
www.newbalancescttlement.com, that will inform Class Members of the terms of this
Agrecment, their rights, dates and deadlines, and related information. The web site shall include,

in PDF format, materials agreed upon by the Parties and as further ordered by this Court.
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(f) Prior to thc dissemination of the Class Notice as sct forth above in
paragraphs 9(a) to 9(d), the Notice Administrator shall cstablish a toll-free telephone number that
will provide Scttlement-related information to Class Members.

(g) The Notice Administrator shall timely disseminate any remaining
notice, as stated in the Settlement Agreement and/or the Declaration of the Notice Administrator.

(h) Not later than ten (10) days before the date of the Fairness Hearing, the
Notice Administrator shall file with the Court: (a) a list of thosc persons who have opted out or
excluded themselves from the Scitlement; and (b) the details outlining the scope, methods, and
results of the noticc program.

10. Findings Concerning Notice. Thec Court finds that the notices described

in Paragraph 9 of this order: (a) constitute the best practicable notice; (b) arc rcasonably
calculated, under the circumstances, to apprisc the Class Members of the pendency of the Action,
the terms of the proposed settlement, and their rights under the proposcd scttlement, including,
but not limited to, their right 10 objcct to or cxclude themselves from the proposed scttiement and
other rights under the terms of the Scttiement Agreement; (¢) arc reasonable and constitute due,
adcquate, and sufficient notice to all Class Members and other persons cntitled to receive notice;
and (d) mect all applicable requircments of law, including, but not limited to, 28 U.S.C. § 1715,
Fed. R. Civ. P. 23(c) and (¢) and the Duc Process Clause(s) of the United States Constitution.
The Court further finds that all of the notices are written in simple terminology, arc rcadily
understandable by Class Members, and comply with the Federal Judicial Center’s illustrative

class action notices.

1. Exclusion from Class. Any Class Mcmber who wishes to be excluded

from the Class must mail a written request for cxclusion stating such a request for exclusion and
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containing the information set forth in the Class Notice, postmarked no later than nincty-five
(95) days after entry of the Preliminary Approval Order, or as the Court otherwisc may direct, to
the Notice Administrator, in care of the address provided in the Class Notice. The Notice
Administrator shall forward copies of any written requests for cxclusion to Class Counsel and
New Balance’s Counsel. A list reflecting all requests for exclusion shall be filed with the Court
by the Notice Administrator no later than ten (10) days before the Faimess Hearing. If the
proposed scttlement is finally approved, any Class Member who has not submitted a timely
written request for exclusion from the Class shall be bound by all subsequent procecdings,
orders, and judgments in thc Action, even if the Class Member previously initiated or
subsequently initiates against any or all of the Released Parties any litigation or other procceding
encompassed by the Releasc and the claims released in the Settlement Agreement. Persons who
properly cxclude themsclves from the Class shall not be entitled to participate in the bencfits of
the Scttlement Agreement. New Balance’s Counscl shall provide 1o the Notice Administrator,
within ten (10) business days of the cntry of the Preliminary Approval Order, a list of all counscl
for anyone who has litigation against Ncw Balance that involves the Toning Shoes. The Notice
Administrator shall mail copies of the Class Noticc to all such lcgal counscl. New Balance will
promptly direct the Notice Administrator to serve the Class Notice on counsel for any Class
Members who subscquently initiate litigation, arbitration, or other proccedings against New
Balance relating to claims alleging cvents occurring during the Class Period, the Toning Shocs,

and/or otherwise involving the Release.

12, Objections and Appearances. Any Class Member or counsel hired at

any Class Member’s own expense who complies with the requirements of this paragraph may

object to any aspect of the proposed sctticment.
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(a) Any Class Member who has not filed a timely written request for exclusion
and who wishes to object to the faimness, rcasonablencss, or adequacy of thc Scttlement
Agrcement, the proposed Scttlement, the award of Attorneys’ Feecs and Expenses, or the
individual awards to Plaintiffs, must deliver to the Class Counsel identified in the Class Notice
and to New Balance’s Counscl, and file with the Court, no later than nincty-five (95) days after
cntry of the Preliminary Approval Order, a written statement of objcctions, as well as the specific
reason(s), if any, for cach objection, including any legal support the Class Mcmber wishes to
bring to the Court’s attention and any evidence or other information the Class Member wishes 1o
introduce in support of thc objcctions, a statement of whether the Class Member intends to
appear and argue at thc Fairness Hearing, and list the Class Member's purchasc(s) of either
Toning Shoes, or be forever barrcd from so objecting. The objection must include proof of
purchase of thc Toning Shoes. Acceptable proof of purchase includes a cash register receipt, a
credit card receipt or a credit card statement that sufficiently indicates the purchase of the Toning
Shocs. |

(b) Any Class Member who files and serves a written objection, as
described above, may appear at the Faimess Hearing, cither in person or through personal
counscl hired at thc Class Member's ¢xpense, to object to the fairness, rcasonablencss, or
adequacy of the Settlement Agreement or the proposed Settiement, or to the award of Attorneys'
Fees and Expenses or awards to the individual Plaintiffs. Class Members or their attorneys who
intend to make an appearancc at the Fairness Hearing must deliver a notice of intention to appear
to onc of the Class Counsel identificd in the Class Notice and to New Balance's Counsel, and filc
said notice with the Court, no later than ninety-five (95) days after entry of the Preliminary

Approval Order. Any Class Mcmber who fails to comply with the provisions in this scction shall

10
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waive and forfeit any and all rights hc or she may have to appear scparatcly and/or to object, and
shall be bound by all the terms of the Settlement Agreement, this Order, and by all proccedings,
orders, and judgments, including, but not limited to, the Release in the Scttlement Agrecment in
the California Action and the Massachusetts Action.

(c)  Any intcrested party may filc a reply to any written objection, as
described in Scction 12.a. herein. A reply to an objection must be served and filed no later than
scven (7) days before the Fairness Hearing,

13.  Preliminary Injunction. All Class Mcmbers and/or their representatives

who do not timely exclude themsclves from the Class arc hcreby preliminarily barred and
enjoined from filing, commencing, prosccuting, maintaining, intervening in, participating in,
conducting, or continuing litigation as class members, putative class members, or otherwisce
against New Balance (or against any of its rclated parties or affiliates), and/or from receiving any
benefits from, any lawsuit, administrative, or regulatory proceeding or order in any jurisdiction,
based on or relating to the claims or causcs of actions or the facts, and circumstances relating
thereto, relating to the Toning Shocs, thc Action, and/or the Rclease. In addition, all such
persons arc hercby preliminarily barred and enjoined from filing, commencing, or prosecuting a
lawsuit against New Balance (or against any of its related parties or affiliates) as a class action, a
scparate class, or group for purposes of pursuing a putative class action (including by secking to
amend a pending complaint to include class allcgations or by sceking class certification in a
pending action in any jurisdiction) on bchalf of Class Mcembers who do not timely exclude
themselves from the Class, arising out of, bascd on or relating to the claims, causcs of action,
facts, and/or circumstances rclating thereto, relating to the Toning Shocs, the Action and/or the

Rcleasc. Pursuant 1o 28 U.S.C. §§ 1651(a) and 2283, thc Court finds that issuance of this

11
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preliminary injunction is nccessary and appropriate in aid of the Court’s continuing jurisdiction
and authority over this Action.

14.  Post-Office Box(es). The Notice Administrator or their designated

ageni(s) shall rent one or more post-office boxes in the name of the Clerk of the Court, 1o be used
for receiving requests for exclusion from the Class and any othcr communications. Other than
the Court or the Clerk of Court and the Notice Administrator, only New Balance, New Balance’s
Counsel, Class Counsel, and their designated agents shall have access to these post-office
box(es).

15. Disclosure of Objections. The Notice Administrator, New Balancc’s
Counscl, and Class Counsel shall promptly furnish to each other copics of any and all objections
or written requests for exclusion that might come into their posscssion.

16. Termination of Settlement. This Order shall become null and void and

shall be without prejudicc to the rights of the partics, all of whom shall be restored to their
respective positions existing immediatcly before this Court cntered this Order, if: (a) the
settlement is not finally approved by the Court, or docs not become final, pursuant to the terms
of the Settlement Agreement; (b) the scttlement is terminated in accordance with the Scttlement
Agreement; or (c¢) the scttlement does not become effective as required by the terms of the
Settlement Agreement for any other rcason. In such event, the scttlement and Scitlement
Agrcement shall become null and void and be of no furthcr force and effect, and ncither the
Settlement Agreement nor the Court’s orders, including this Order, relating to the sctticment
shall be used or referred to for any purpose whatsocver.

17.  Use of Order. This Order shall be of no force or effect if the scitlement

does not become final and shall not be construcd or uscd as an admission, concession, or
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declaration by or against New Balance of any fault, wrongdoing, breach, or liability. Nor shall
the Order be construed or used as an admission, concession, or declaration by or against
Plaintiffs or the other Class Members that their claims lack merit or that the reliel requested is
inappropriate, improper, or unavailable, or as a waiver by any party of any defenses or claims he,
she, or it may have in these Action or in any other lawsuit.

18. Access to Documents. During the pendency of this  Court’s
consideration of the proposed Settlement Agreement, if Class Members and/or their attorneys
file a motion for discovery and such motion is granted for good cause shown and under the
applicable standards, such persons shall not be given access to these materials unless and until
they enter into the Confidentiality Agreement, which is attached as Exhibit 9 to the Settlement
Agreement. The terms and conditions of the Confidentiality Agreement are incorporated herein

by reference and if breached may be the basis for a finding of contempt of Court.

19. Retaining Jurisdiction, This  Court shall maintain  continuing

Jurisdiction over these settlement proceedings to assure the effectuation thereof for the benefit of

the Class.

20. Continuance of Hearing. The Court reserves the right to adjourn or

continue the Fairness Hearing without further written notice.
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