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Introduction

Plaintiff Jayme Gordon has dedirately and without any prepjustification refused to
appear for his long-scheduled deposition in this case and, pursuant to Federal Rule of Civil
Procedure 37(d), Defendants hereby movedmiis his Complaint. In the alternative,
Defendants seek an order requiring Plaintiffpgpear for his depositionithin two weeks of the
Court’s ruling on this motion. Defendants furtheguest that the Plaintiff and his counsel be
ordered to pay for the costs and expensegstiadun delaying his deposition, and in making the
present motion.

This is a copyright infringement case inialhDefendants have been accused of stealing
Plaintiff's purported charactersid story elements in creating the commercially and critically
successful 2008 animated motion pictireng Fu Panda. As set forth below in more detail,
Plaintiff's testimony regarding his works, his gl interaction with Defendants, his attorneys’
inconsistent representations redjag his records and his apparéntentional destruction of
material evidence are of paramount importandbealefense of this case and cannot be obtained
from any other source or individual. By intnally refusing to appear for his deposition,
Plaintiff and his counséiave deprived Defendants ofdltrucial and likely dispositive
testimony.

There is no emergency or other good faith biasjastify or excuse Plaintiff's refusal to
appear for his deposition. The depositreas set for October 19, 2011 at the request of
Plaintiff's counsel, even though it was notided a date a month earlier by Defendants.

Plaintiff's counsel has now delikaely refused to go forward with this deposition in order to

'On August 18, 2011, Defendants served a natficeposition on Plaintiff, noticing his
deposition for September 22. Desptihe fact that Defendantrspresented by eight counsel of
record, Plaintiff's counsel informed Defendants that they couldh@atvailable to defend this
deposition until October 19, at tearliest. Plaintiff's counsehus delayed the deposition by a
month, and the date of the dejpios was set for October 19.



make a bad-faith application to the Court, seglamprotective order with respect to issues that
have absolutely no bearing on Plaintiff's deposition.

Plaintiff filed this action without notice tbefendants more than three years after
Defendants began widely exploitikging Fu Panda. In his lawsuit, Plaintiff claims that the
scores of professionals, inciad independent writers and ats who created the different
elements oKung Fu Panda, all conspired to steal these elements from his amateurish drawings
and stories, which he claims he created in thiy &890s (but which he dn't try to register for
copyright until 2008 and 2011, after he was awanéurig Fu Panda, and which the Defendants,
and to which the scores of persons who actuadgted the different elements in the film, could
not have possibly had acce$s).

With regard to his purported works, whBefendants inquired about the computers and
underlying files associated witPlaintiff's electronically creatkrecords contained in the 2008
and 2011 registrations that are the core of thwsiat, Plaintiff's counseprovided inconsistent
answers and ultimately asserted that Plaintiff thaway the computer that he used to create the
electronic art and story files, andstt®yed all of these electronic files shortly before he filed this
lawsuit.

Because the Plaintiff's claim in this matteas all of the appearances of a scam, in

anticipation of Plaintiff’'s dposition, Defendants conductedoatine background investigation

2 Another claimant recently filed suit agat DreamWorks Animation, claiming thae, in fact,
had come up with the idea for the fikung Fu Panda. In connection with that prior claim,
Defendants successfully litigated the issue ofrtimeiependent creation of the film in another
jurisdiction earlier this yeagnd the documents and sworntiteeny of numerous witnesses in
that case incontrovertibly establish that Rtifi's works played no role in the creation,
development or production &ung Fu Panda. Mr. Gordon and his works were nowhere to be
found in that case’s tens dfdusands of documents, numeroasldrations and weeks of sworn
testimony because the creator&ahg Fu Panda had never heard of Mr. Gordon, never had
access to his purported works, and independerghted the story and claaters that he now
claims were stolen from him by Defendants.



relating to Mr. Gordon, includingut not limited to any criminal record, his prior lawsuits and
his past and current employménthere was nothing illegal or proper about this investigation
and the results of any work performed in tlégard are unquestionably protected by the work
product doctrine. Further, because of Plairgtifpparent lack of gmloyment, his criminal
record, the spurious natuog his claims, and the apparent mienal destruction of evidence in
this case, this background check includedimal legal and non-intisive observation of
Plaintiff. Mr. Gordon’s lawyerGregory Madera, became awardlo$ routine investigation and
demanded that the results of tmgestigation be turned over todfitiff. There is, of course, no
legal basis for such a demand — and Mr. Madesadfaised to provide any such justification.
Mr. Madera was also informed that any obsaéion of Mr. Gordon had concluded weeks ago,
that no illegal activities occued (which Mr. Madera did nalispute), and that there was no
present intention on the paf Defendants to further obserR&intiff or to conduct interviews
with Plaintiff's neighbors. Despite this, Mvladera unilaterally canceled the Plaintiff's
deposition so that he can raise the completely ueckiasue of this investgion with the Court.
There is absolutely no legal jification for this refusal to mrceed, nor has Plaintiff’'s counsel
cited to any legal groundsifthis extreme action.

Plaintiff’'s contemplated motion is not thain good faith, has no legal basis, and is
nothing more than a transparattempt to further delay MGordon’s deposition in the hopes
that he can prejudice the Cobsgfore Defendants have an oppaity to present the Court with

the facts relating to Mr. Gordon’s badtfamaintenance of this lawsuit.

®The Plaintiff appears to have a criminal reb@nd has had a restraigiorder entered against
him. In addition, Plaintiff's counsel, in the Comipia alleged that Jayme Gordon is an artist and
writer residing in Randolph. Comjud, 6. However, Gordon’s lawyers then disclosed that
Gordon had destroyed all of hegectronic art files which wergreated in connection with his
cartoon characters, characteratthe had been working on fover a decade, and had displayed
on the internet, leavinggmificant questions abo@ordon’s current vocation.



Plaintiff, having deliberatelfailed and refused to appéfar his scheduled deposition, is
subject to the sanction of dismissal, as spedlfigaiovided for in the Federal Rules. As set
forth in Rule 37(b)(2)(c), the flare of a party to appear farscheduled deposition, especially
when there is no claim that the testimony souglihéndeposition is objectionable, is grounds for
sanctions, including dismssal of this action.

Plaintiff Gordon had a clear choice in thisea- he brought this g@and he has a legal
obligation to appear and testify at deposition. His refusal to do so is an obvious and intentional
violation of the Federal Rules of Civil Prazee and should be tredtas such. Defendants
therefore request that the Cbarder that this case be dismissed based on Mr. Gordon’s
unequivocal, and unjustified refugalappear for his deposition.

Factual Background

THE CREATION OF KUNG FU PANDA

Thefilm Kung Fu Panda was developed independently by defendant DreamWorks
Animation LLC over the course of more thegven years, and with the creative input of
hundreds of individualsSpecifically, the idea fakung Fu Panda was developed between 2000
and 2002 by internal development executiveskandighly-accomplished third party writers.
Years later, the art and visual repentations of the characterdiong Fu Panda and additional
characters and storylines were developedthgr DreamWorks’ employees. At no time was
any of Plaintiff's supposed work uséal create any part of the filrfung Fu Panda.

Indeed, in this case, Defendants halready producedearly 200,000 pages of
documents relating to theeation and development Kting Fu Panda. Zavin Aff., 3. In those
documents, there is not a single page that stsppue idea that DreamWorks used any works
created by Mr. Gordon to createfilsn or any of its characters atorylines. In fact, the only

communication between Plaintifhd Defendants consists of a siagtandard rejection letter



sent to Gordon in October of 1999, tellinign that DreamWorks does not accept unsolicited
materials and was declining his request to submit somethingeimiWorks. Zavin Aff., Ex. A.
Although Gordon retained this rejamt letter, he has not producte outgoing letter that he

sent to DreamWorks nor has he provided any eceleh what ideas, art or stories he supposedly
sent, if any, that resulted inshieceipt of the rej¢ion letter. _Id., 14 (This failure is striking

because Gordon has produced outgoing letterstinersame time period that he sent to other
companies in failed attempts to sell his workihdeed, although Plaifits counsel alleged in

the Complaint that a package of work contagnGordon’s panda art was sent to DreamWorks,

no such package exists, so it is unclear on what &ia this allegation was made.

Il. PLAINTIFF JAYME GORDON

Plaintiff claims to be an artist who dewpkd dozens of charactensd story ideas in the
1990’s. Complaint, 116, 14-22. Plaintiff briefilaced his art and stories on websites that he
created in or about 1999/2000. Id. However, even if the creat&sgfru Panda had
accessed these websites — which they did not — nahe ofiaterial that he placed online at that
time, including his “Panda Power” art and storyyld possibly serve as the basis for a claim for
copyright infringement.

It was not until 2008, after Gdon had viewed a trailer fétung Fu Panda and after he
had read articles that detaile@ tmovie’s story and art (and only a few days before the film was
widely released in theaters), that Gordon filethwihe Copyright Office, for the first time, art
and stories entitled “Kung Fu Panda Powedgdrdon’s 2008 and 2011 regmtions also contain
characters called the “Five Fists of Fury” graup of kung fu fighting animals (a tiger, monkey-
type-animal, snake, crane and a mantis) thatasgafly fight crime with the protagonist pandas.
Complaint, 1119-20. The “Five Fists of Fusyére never included on Gordon’s websites, nor

does it appear that these characters werepaN®icly displayed or pudhed anywhere. Gordon



claims that the “Furious Fiyea kung-fu fighting group of superhero animals in the fong

Fu Panda, were taken from his “Five Fists of Fligharacters. Complaint, §140-41. Gordon
also claims that the art (which is amatshrand even childish) included in his 2008 and 2011
registrations dates back to 1992, although he doedisclose what portions of these recent
copyright registrations wereeated in the 1990’s, or what portion was created in 2008 in
anticipation of this lawst Id., 1165-67, Exs. C-E.

Plaintiff has never published any of his wether than allegiy briefly on his own
web site on the internet) and doex appear to have ever licedsany art or stories to anyone.
Plaintiff has a criminal record, is the subject ofeaist one restraining ondend has no apparent
employment, although he has received proceexts §uits claiming injury to his person and
property. No one at DreamWorks had eweard of Gordon or his unpublished works until,
without warning and without any evidence ofatvas purportedly s¢to DreamWorks (if
anything) in 1999, his counsel file¢kis lawsuit in 2011 — almostre years aftethe theatrical
release oKung Fu Panda.

[I. PLAINTIFF'S FAILURE TO PR ODUCE FILES AND APPARENT
DESTRUCTION OF EVIDENCE

Plaintiff's counsel, Fish &ichardson, alleged in the @plaint in this action that
Gordon created his “Kung Fu Panda Powertkson a computer software program called
Microsoft Photoshop. Complaint, 168.

Therefore, shortly after the exchange of initial disclosures, and in part to investigate

whether Gordon’s purported works were a falirocacreated in order thle this lawsuit,

*These files have not been produced in spiteefendants’ repeated reegts for all electronic
files in Gordon’s possession or control. Indessigde from files that relate to the electronic
information that was included on Gordon’s wedsitn or about 1999/2000, which files have no
bearing on the claim that Plaiffitever created either “Kung Fu ida Power” or the “Five Fists
of Fury”, none of Plaintiff’'s electronic files caxihing his artwork or stags were turned over in
this lawsuit. Zavin Aff., 5.



Defendants requested that Mr. Gordon turn ovecbmputer for forensic examination so that
they could review the original electronic filéscluding the Microsoft Rotoshop files alleged in
the Complaint, that were created by Mr. Gorddavin Aff., Ex. B. By letter dated August 15,
2011, Plaintiff’'s counsel agreed to make alMif Gordon’s computers and electronic files
available for forensic examination. Id., Ex. C.

However, just two days later, on Augdst, 2011, at the Scheduadj Conference on this

matter, Plaintiff's coursl, Mr. Gregory Maderagtated that Mr. Gordon did not have a

computer. Zavin Aff., 8. This statement straineetdulity, as Plaintiff Gordon has operated
multiple websites, and continues to operate at l&as of them, is specifically alleged to have
used Microsoft Photoshop to create his artwarkd has used multiple email addresses over the
course of the last decade.

Defendants pointed out these glaring incdesisies to Fish & Richardson and, then, on a

September 9, 2011 conference dsli, Madera stated thatpntrary to his prior

representations, Mr. Gordon currently has two computers. Zavin Aff., 8. Mr. Madera,

however, stated that these computers do noagoany discoverable information, that Gordon
had discarded the computer that he uséddrn 2008 and 2011 to create his electronic “Kung
Fu Panda Power,” and the filestlwere on that computer — inding the electronic files that
were used to print out the works thatrevsubmitted to the Copyright Office in 20&&d 2011 —
no longer exist._1d.

Thus, after creating electronic files relatboghis panda and other characters and his
purported “Kung Fu Panda Power” work, and iafteng those documents with the Copyright
Office in 2008 and 2011 in anticipation dfrfg this lawsuit, Mr. Gordon destroyetl of the
electronic files relating to this lawsuit that memaintained on his computer. Mr. Gordon now

claims he spent almost two decadesrgil@away on his “Kung Fu Panda Power” work,



registered copies with the Copyright Office tafpet his ability to sue Defendants and then, just
before filing his Complaint, he threw away kistire body of work (with the exception of some
paper drawings and notebook sketches thatdims date back to the early 1990's).

V. THE SCHEDULING OF MR. GORDON’S DEPOSITION AND PLAINTIFF'S

COUNSEL’S UNILATERAL AND IM PROPER CANCELLATION OF
PLAINTIFF'S OCTOBER 19 "™ DEPOSITION

On August 17, 2011 after the Court’'s Sdhikng Conference, Defendants noticed
Plaintiff Gordon’s deposition for September 2012. Zavin Aff., 111. Diendants noticed this

depositionover one month in advance, and agreed to work with Phiff's counselto coordinate

the deposition on another date durthgt same week if the chosdate was inconvenient. Even
though Plaintiff is represented by less than eight counselrettord, his attorneys responded
that the deposition could not tagkace during the week of Septembef®and could not take
place until October 19 at the earliest. Zavin Aff., Ex. FLhus, the first possible date Plaintiff's
counsel gave for him to sit for his deposition was over 60 days after he was served with the
notice of deposition. In order tvoid motion practice, Defendaragreed to take Mr. Gordon’s
deposition on October 19and confirmed that date with Plaintiff's counsel. Id., Ex. G.

Five days before Mr. Gordon’s deposition,.Mtadera sent a letter stating that Mr.
Gordon believed that investigators had bigecontact with his neighbors and had been
observing Mr. Gordon himself. Mr. Mademade no mention of Mr. Gordon’s upcoming
deposition, and no such mention was appropbatause the subject mattd his letter had
nothing whatsoever to do with tiaintiff's long-scheduled October ' @leposition. Zavin

Aff., Ex. H. Mr. Madera demanded that anpo& conducted of Mr. Gdon’s investigation be

> Gordon’s sketches which supposedly document the creation of “Kung Fu Panda Power”
artwork contain numerous, and inconsistent, irgkdates. For example, some are marked
“1990-1993” and some are marked with two difet dates on the same sketch. See, e.g.,
Complaint, 126 (showing sketch containingedaof 1990 and 1992 on the same piece of paper).



produced to him. Mr. Madera did not cite toydegal basis for this demand and did not explain,
in any way, why work product should be produced to opposing counsel.

Defendants declined to produce any suchrmtdion, and specificallgxplained that the
results of an investigation weweork-product and were protectédm disclosure. Zavin Aff.,

Ex. I. Defendants further explained thatilkegal conduct took plag and that none was
claimed to have transpiredhereafter, on Monday October}, 7ess than 48 hours before Mr.
Gordon’s October 1®deposition, Mr. Madera wrote anotHetter, claiming that Mr. Gordon’s
deposition would not be going forward, and thaiae dissatisfied with Defendants’ refusal to
turn over attorney work-product. Zavin Aff., EX Again, Mr. Madera provided no legal basis
for his demands or assertions, and made no attiermpeet and confer over the legal issues he
believed supported his client’s refl to appear fohis deposition.

Defendants responded and explained that Gdnddra clear obligation to appear for his
scheduled deposition, and further warned they thiould seek termination of this action if
Gordon refused to appear and provide testimorysown case. Zavin Aff., Ex. K. Defendants
further noted that any observation of Mr. @an had concluded weeks earlier and reiterated
there was no illegal conduct mnproper motive. Mr. Madera responded by confirming that no
deposition would occur on October™ ®ut, once again, did not pralé any basis for objecting

to the testimony sought at the Octobef ti@position._Id., Ex. L.

Argument

Federal Rule of Civil Procedure 37 proes that sanctions,dluding dismissal are
available for the failure of a party to appeart@ deposition. There is tithing in the rule that
states or suggests that the semmcof dismissal can be usedlyafter all the other sanctions

[available under Rule 37] have been consideradexdt.” Guex v. Allmeica Financial Life Ins.




& Annuity Co., 146 F.3d 40, 42 {iCir. 1998) (plaintiff's failure to appear at his deposition
justified dismissal of his lawsuit).
Specifically, Rule 37(dprovides as follows:

“Party's Failure to Attend Its Own Deposition, Serve Answers to
Interrogatories, or Respond @&dRequest for Inspection.

(1) In General.
(A) Motion; Grounds for Sanctions. The court where the
action is pending may, on motion, order sanctions if:
(i) a party...fails, aftebeing served with proper
notice, to appear for that person's deposition...”
Pursuant to Rule 37(d)(3), sanctions for filto appear for deposition include dismissal
of the complaint, striking pleadings and emtg a default judgment against the disobedient

party. Under circumstances such as these, dismissal is warranted. See, e.qg., Securities and

Exchange Commission v. Lydia Capithl,C, 2008 WL 5273313, Civil Action No. 07-10712-

RGS (D. Mass. Dec. 19, 2008) (entering order dduwle against defendant for failure to appear
at his properly noticed deposition).

Neither Mr. Madera, or any @flaintiff's lawyers, assestl that the long-scheduled
deposition date was impossible for schedulirmgoas, or even inconvenient. There is no
emergency justifying this last-mirautefusal to appear — Plaintgftounsel is simply interested
in using the issue of Plaintiff's backgroumd/éstigation as a pretefor cancelling this
deposition. Defendants have been attempting forths to obtain discovery from Plaintiff, only
to be given false statements and dubiousasqilons for the lack of documentation for
Plaintiff's claims, or for the assertions maaePlaintiff’'s counsel in the complaint.

Plaintiff's latest maneuveronstitutes a clear abuse of the discovery process and is
unacceptable conduct from the party who brought this icathe first place Dismissal is clearly

warranted.

10



In the alternative, Defendants request thatrféiff be ordered to appear for his deposition
within two weeks of the Court’s Order on the @mtsmotion, at a date to be set by Defendants at
their convenience, and subject to dismissahfoy repeated failure tappear and testify.
Defendants further request an order that all &ebscosts incurred witthe present motion be
paid by the Plaintiff and his counsak authorized by Fed. R. Civ. P.37(d).

Conclusion

Defendants request that the Complaint lseniksed based on Plaintiff's deliberate and
inexcusable failure and refusal to appear ferdgposition. In the alternative, Defendants
respectfully request that Plaifiitoe ordered to appear withimo weeks of the order on this
motion, at a date to be set a Defant’s convenience, or at suatfier time as is convenient for
the Defendants, under penalty of dismissahisrrepeated failure to appear. Further,
Defendants request that the Caander Plaintiff and his counsel pay the costs and attorneys’
fees incurred by the Defendants in bringing thi®ion pursuant to Fed. R. Civ. P. 37(d), the

amount of such fees to be submitted within ten (10) days of the Court’s order.

11



Dated: October 19, 2011 Respectfully submitted,
DREAMWORKS ANIMATION SKG, INC.,
DREAMWORKS ANIMATION, LLC, and
PARAMOUNT PICTURES CORP.,

By their attorneys,

/s/ Julia Huston

John A. Shope (BBO #562056)
Julia Huston (BBO #562160)
David A. Kluft (BBO# 658970)
FOLEY HOAG LLP

Seaport West

155 Seaport Boulevard

Boston, Massachusetts 02210-2600
Telephone: 617.832.1000
Facsimile: 617.832.7000
jhuston@foleyhoag.com
jshope@foleyhoag.com
dkluft@foleyhoag.com

Jonathan Zavin

LOEB & LOEB LLP

345 Park Avenue

New York, New York 10154
Telephone: 212.407.4161
Facsimile: 212.658.9105

David Grossman

LOEB & LOEB LLP

10100 Santa Monica Blvd., Suite 2200
Los Angeles, California 90067
Telephone: 310.282.2000

Facsimile: 310.282.2200
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CERTIFICATE OF SERVICE
| hereby certify that this document filehrough the ECF system will be sent
electronically to the registergrarticipants as identified on the Notice of Electronic Filing and a
paper copy was sent to those indicatedasregistered particgmts on October 19, 2011.

/s/ Julia Huston
Julia Huston
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