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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 11-10952GA0

FEDERAL HOME LOAN BANK OF BOSTON,
Plaintiff,

V.
ALLY FINANCIAL, INC. , et al.,

Defendants.

OPINION AND ORDER
SeptembeB0, 2013

O'TOOLE, D.J.
I. Background

This case arises from the purchase of private label mortgaded securities
(“PLMBS") by the plaintiff, the Federal Home Loan Bank of Boston (“tlaaiB), over a period
of several years'he Bankallegesthat by policy, it purchaskonly AAA-rated PLMBS, and that
each of the PLMBS purchased was rated AAA by S&P and/or Moody's (codictihe Rating
Ageng Defendanty.® The Bankfurther alleges that the Rating Agen®efendantknew tha
these ratings were inaccurate and based on flawed maaelthat their conductgives rise to
claims for fraud, negligent misrepresentation, and violation of MassachusettealGenss
Chapter 93AThe Rating Agency Defendants have moved to dismiss the claims against them for

failure to state a claim upon which relief can banged. Fed. R. Civ. P. 12(b)(6).

1S&P collectively refers to defendants The McGidill Companies Standard & Poor’s Ratings
Services, and Standard & Poor's Financial Services .LMoody’s collectively refers to
defendantsMoody’s Investors Service, Inc. and Moody’s Corporatibine third rating agency,
Fitch, has been dismissédm the case.
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1. Discussion

A. Choice of Law

The partieglisagree as twhich Sate’s law shouldpply to these claims, Massachusetts
or New York Courts sitting in Massachusetts také&fanctional approach” to the choice of law
guestion, “assessing various cheigBuencing considerations . . . including those provided in

the Restatement (Second) of Conflict of Laws . ._. .” Cosme v. Whitin Mach. Wodss682

N.E.2d 832, 84 (Mass.1994)(internal quoation marks omitted The factors to be considered
are:

(a) the needs of the interstate and international systems,

(b) the relevant policies of the forum,

(c) the relevant policies of other interested states and the relative interestseof th
statedn the determination of the particular issue,

(d) the protection of justified expectations,

(e) the basic policies underlying the particular field of law,

(f) certainty, predictability and uniformity of result, and

(g) ease in the determination andghagpation of the law to be applied.

Robidoux v. Muholland 642 F.3d 20, 25 (1st Cir. 2011gupting Restatement (Second) of

Conflict of Laws § 6 (1971)). The following additionf@ictorsare to be considered actions
involving fraud andnisrepresentation:
(a) the place, or places, where the plaintiff acted in reliance upon the defendant’s
representations,
(b) the place where the plaintiff received the representations,
(c) the place where the defendant made the representations,
(d) the domicil, residence, nationality, place of incorporation and place of
business of the parties . . . .
Restatement (Second) of Conflict of Laws § 148(2) (1971).
The Bank argues that Section 148 the Restatemenbverwhelmingly favors the
application of Massachusetts law, as Massachusetts is where theeBanied and relied on the

Rating Ageng Defendarg’ representationsthat emphasizes only some of the considerations,



however,at the expense of otherfnstea of “mechanically applying Section 148l"am toview

the factors in light of the generahoice-influencingfactors of Section 6. Goebel v. Schmid

Bros., Inc, 871 F. Supp. 68/5-76 (D. Mass. 1994jciting Bushkin Assocs., Inc. v. Raytheon

Co. 473 N.E.2d 662, 668-70 (Mass. 1985)).

New York has a strong interest in overseeing the conduct of financial institutions
operating within its borders. Further, the Rating Agerizefendantsdid not specifically
communicate their ratings to the Bank in Massaetisisrather, the ratings were disseminated
broadly by various entities. For the sake of uniformity and predictahilitg, preferable that
New York law should applyo these claimsrather than the law dhe various and numerous
States to which the raitgs endedup being disseminatedherefore,l conclude thatNew York
law governs all three claims against the Rating AgelDefendants.

B. Count V: Fraud

Under New York law, a plaintiff bringing a claim for fraud must adequatidge:

(1) amisrepresentation or omission of material fact; (2) which the defendant knew
to be false; (3) which the defendant made with the intention of inducing reliance;
(4) upon which the plaintiff reasonably relied; and (5) which caused injury to the
plaintiff.

Abu Dhabi Commercial Bank v. Morgan Stanley & Co. ,Im851 F. Supp. 2d 155, 171

(S.D.N.Y. 2009) (internal quotation marks omitted) (“Abu Dhabi Ifi alleging a fraud claim,
the plaintiff “must state with particularity the circumstances constituting faauchistake’
pursuant to Federal Rule of Civil Procedure 98iate of mind may be alleged generally. Bee
The Rating Agency Defendantsontend that the Bank fails to state a claim for fraud
because it fails to allege any actionable misstatements; it fails to plead facts geitg ais

inference of scienter; and it fails to allege reasonable reliance and cognizable los



The Rating Agncy Defendantsargument thatheir ratings are neactionable opinions
is unconvincing. As discussed in Abu Dhabi“[a]ln opinion may still be actionablég the
speaker does not genuinely and reasonably believe it or if it is without basist.in6b1 F.
Supp. 2d at 176 (internal citations omitteldire the Bank has pled with sufficient particularity
that theRating Agency Defendantissued ratings that they did not genuinely or reasonably
believe. For example, the Amended Complaint alleges thatRating Agency Defendants
diluted their own standards arghrried outtheir ratings procedures innaintentionally lax
manner as to PLMBS while maintaining higher standards in other coni&e®ank has also
sufficiently pled scienter, alleging that tRating Agency Defendantompeted for business by
artificially inflating ratings, as they were only paid if they providechhatings.

The Rating Agency Defendantslaim that (a) because the Bank did not seek an
independent appraisal of the securitiesl #b) because their ratings were accompanied by
cautionary languagee.qg, that the ratings were not recommendations to purchase, drose!l
securities, the Bank’s reliance on the ratings was unreasonable as a matter aof tagvr&asons

given inAbu Dhabi |, 651 F. Supp. 2d 155, 181 (S.D.N.Y. 2009), an&ing County, Wash. v.

IKB Deutsche Industriebank A@013 WL 45878, at *7 (S.D.N.Y. Jan. 3, 2013), the Bank has

adequately pled reasonable reliance on the ratings. Here, Asuirbhabi | the Compaint
alleges that:
the market at large, including sophisticated investors, have come to rely on the
accuracy of credit ratings and the independence of rating agenciasd . . . the

rating agenciésaccess to nopublic information that even sophistited investors
cannot obtain.

651 F. Supp. 2d at 181.
The Rating Agency Defendantsrther argue that under New York law, an allegation of

fraud must include an allegation of loss causation. According tdetemdantsthe Bank fails to



adequately plead loss causation in failing to exclude the obvioufranah explanation for its
alleged losses: the global financial crisis of 2007 and 2008. The Bank is not required to plead

“that no other possible event could have caused” its loss&ng County, Wash. v. IKB

Deutsche Industriebank AG08 F. Supp. 2d 334, 343 (S.D.N.Y. 2016nphasis in original)

Drawing all reasonable inferences in tBank’s favor,its allegations as ttoss causatiorare
sufficient
The fraud claims against tfi&ating Ageng Defendants are adequately pled.

C. Count M: Violation of M.G.L. Ch. 93A

Because New York law applie® the Bank’'s claims against thRating Agency
Defendantsthe Bank has nolaim under Massachusetts General La@sapter 93ASeeCrellin

Techs., Inc. v. Equipmentlease Corp8 F.3d 1, 13 (1st Cir. 1994)[Because]the claim is

governed by the substantive law of Rhode Island . . . appellant’s claim under chaptem®8A
actionable.”).

D. Count VII: Negligent Misrepresentation

Under New York law, a plaintiff must allege the following to adequately steksra for
negligent misrepresentation:

(1) the defendant had a duty, as a result of a special relationship, to give correc

information; (2) the defendant made a false representation that he or she should
have known was incorrect; (3) the information supplied in the representation was

known by the defendant to be desired by the plaintiff for a serious purpose; (4) the

plaintiff intended to rely and act upon it; and (5) the plaintiff reasonably relied on

it to his or her detriment.

Anschutz Corp. v. Merrill Lynch & Co., Inc690 F.3d 98, 114 (2d Cir. 2012) (internal quotation
marks omitted).
In Anschutz the Second Circuit clarified that “direct contact” is integrathi® exisence

of a special relationship between the parties that gives rise to aldiuay.115. Here the Bank



has not alleged that it had “direct contact” with either ofRhéng Agency Defendantslated to
the ratings of the PLMBS at issue. The Bank hay aléged that it has subscriptions with the
Rating Agency Defendantsr various products and services unrelated to the securities ratings.
In the absence of allegations of a special relationship involving direct coftaaot/aim for
negligent misreprentation is inadequately pled.
1. Conclusion

For the reasons statbdrein the Rating Agency Defendaritsiotion to Dismiss(dkt. no.
209)is GRANTED as to Counts VI (93A) and MINegligent Msrepresentation) and DENIED
as to Count V (Faud) Counts Vland VII are dismissed as to the Rating Agency Defendants.

It is SOORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge




