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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 11-10952GA0

FEDERAL HOME LOAN BANK OF BOSTON,
Plaintiff,

V.

ALLY FINANCIAL, INC., et al.,
Defendants.

O'TOOLE, D.J.

This case arises fronallegations that the defendantgarious banks and ratings
companies, made false or misleading representatiorstatement®r omissias, to the plaintiff,
the Federal Home Loan Bank of Bostoth¢ BanK’), regarding 111 mortgage certificat&ach
of the 111 certificates is backed by a supporting loan group (“SLG”) of residéwtnaé
mortgages. Mrtgage givenby approximately 215,000 hotmeyess are potentially at issue in
this case.

Specifically, the Bankalleges that the defendants misrepresented or omitted information
regarding the underwriting guidelines used to originate these loans. As one mpansngf this
allegation, the Bankplans to reunderwrite loans from each of the 111 SL&sisse to
determine whethethose loanswere in compliance with relevant underwriting guidelines. To
reduce the expense and time associated with thedewriting processthe Bankproposes a
statistical sampling methodology that would allow it teureglerwrte only arelatively small

sampleof the 215,000 loans at issue.
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The Bankhasmovedfor an order approving its expert’'s proposed statistical sampling
methodology, arguing primarily th#te methodology is both reliable and relevant, will greatly
simplify this litigation, and will significantly reduce expense and time for all parBesne
defendant®ppose this motioon a number of grounds: thidie Banks expert has not begun to
apply his methodology to the loans at issue, andttiere are no results to be evaluatiéat the
methodologyomits critical information and is not designed to answer-horary questionsand
that the methodology will have little, if any, effect on the scope of facodesy.In effect, the

Bank seek®aubertpreclearance foits expert’s methodology.

Courts in this district and others have resolved this issue differently. CoMasas. Mut.

Life Ins. Co. v. Residential Funding C&No. 1:30035PBS, 2013 WL 6490125 (D. Mass. Dec.

9, 2013) (determining the admissibility of an expert’'s sampling methodologyeb#favas
applied to the mortgage loans at issue, because “[e]arly resolution of tHeywadlthe sampling

methodology makes sense as a case management mattdr"Lapital Ventures Int’l v. J.P.

Morgan Mortg. Acquisition Corp.No. 1210085RWZ, dkt. no. 86at -2 (D. Mass. Aug. 2,

2013) (concluding that “the better course is to continue with fact discovery and resolve any

Daubertissues thereafterand Capital Ventures Int'l v. UBS Sec. LLNo. 1311937DJC,

dkt. no. 59 (D. Mass. July 2, 2013)T]he better course is to allow fact discovery to go forward
with expert disclosures to follow . . . .”)h& decision is primarily one of case management.
Even T the Banks motionwere allowedit is likely thatthis Courtwould still need to
revisit the methodology, and its application to tekevantloans, aftethe Bank’ssupplemental
expert report and the defendantssporse For that reasont is uncertain whetheallowing the
BanKs motion would haveany appreciableffect on the scope of discovery, on the parties’ costs

or time expended, or on judicial resources used. | therefore concludbdatanks motion is



premature. To avoid relitigation of this issue, the parties are to centiith fact discovery and

take up the issue of methodology, as well as its application and the experts’ conclusions,
thereafterThe Banks Motion for Approval of Statistical Sampling Methodology (dkb. 391)

is therefore DENIEDNITHOUT PREJWDICE.

It is SO ORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge




