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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

LORI JEAN ALBERTS ,
Plaintiff,
V. Civil Action No. 11-11139-DJC

MICHAEL J. ASTRUE, Commissioner,
Social Security Administration,

Defendant.
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MEMORANDUM AND ORDER

CASPER, J. March 29, 2013
l. Introduction

Plaintiff Lori Jean Alberts(“Alberts”) filed claims for dsability insurance benefits
(“SSDI”) and supplemental securiipcome (“SSI”) with the Social Security Administration
(“SSA”). Pursuant to the procedures set fonthhe Social Security Act, 42 U.S.C. 88 405(Q),
1383(c)(3), Alberts brings thiaction for judicial review ofthe final decision of Defendant
Michael J. Astrue, Commissionef the Social Security Administration (“the Commissioner”),
issued by an Administrative Law Judge (“&Al) on February 18, 2011, denying her claim.
Before the Court are Alberts’s Motion for Judgment on the Pleadings, D. 8, requesting reversal
or remand of the decision below, and the Commissioner’s Motion to Affirm that decision, D. 11.
In her motion, Alberts claims th#tte ALJ erred in denying heraiin because: jthe ALJ gave
the opinions from Alberts’s tréiag psychiatrist “minimal proliave weight” without properly
supporting that decision, Pl. MenD. 9 at 9, and based his hsal functional capacity (“RFC”)

finding “entirely upon the opinions from the nonaexining State agency review psychologist,”
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D. 9 at 11; (2) the ALJ failed to evaluate Allsstcredibility properly, D. 9 at 14; and (3) the
ALJ erred by relying on testimony offered by acational expert (“VE”), where the VE based
his opinion on the allegedly flawdRFFC provided by the ALJ, D. 9 at 18.
Il. Factual Background

Alberts was 47 years old when she egbworking on May 16, 2008. R. 29, 117. She
had previously worked as a telephone answesgervice operator and as a clerical worker.
R. 36. In her August 5, 2008 application for St SSI with the SSA, she alleged disability
due to anxietypost traumatic stress disorder (“PTSD)ajor depressiordiabetes, high blood
pressure (“HBP”) and cholesterol. R. 47,111, 117, 146.
[1I. Procedural Background

Alberts filed claims for SSDI and SSI withe SSA on August 5, 2008, asserting that she
was unable to work as of M&al6, 2008. R. 111, 117. After i@t review, her claims were
denied on November 21, 2008. R. 47. She fdadquest for reconsideration on December 18,
2008, stating that she disagreed with the indielermination because she was “unable to work
due to . . . major depression, PTSD with visaiadl auditory hallucinations and crying spells.”
R. 51-52. Her applications for SSDI and S&tre reconsidered by state “physician and
disability specialis’ and both requests for reasideration were deniazh June 16, 2009. R. 53-
58. On August 6, 2009, Alberts filed a timely resfuor a hearing before an ALJ pursuant to
SSA regulations. R. 59. A hearing was hietdore an ALJ on February 14, 2011. R. 24-25.
Alberts was representest the hearing by anttarney. R. 25. In avritten decision, dated
February 18, 2011, the ALJ determined that Albess not disabled within the definition of the
Social Security Act and denied her claims.1B-23. Although the ALJ notified Alberts that the

SSA'’s Decision Review Board (‘“¢hBoard”) had selected her ctafor review, R. 10, the Board



did not complete its review of Alberts’'sagin during the requisite time period. R. 1.
Accordingly, the ALJ’s decision is tHeommissioner’s finatlecision. R. 1.
V. Discussion

A. Legal Standards

1. Entitlement to Disability Benefisnd Supplemental Security Income

A claimant’s entitlement to SSDI and SSI turns in part on whether she has a “disability,”
defined in the Social Security context as “amability to engage in any substantial gainful
activity by reason of any medicallyeterminable physical or mental impairment which can be
expected to result in death or has lasted omeaexpected to last for a continuous period of not
less than 12 months.” 42 U.S.C. 88 416(i), 423(dA); 20 C.F.R. § 404.1505(a). The inability
must be severe, rendering the claimant unabldachis or her previousvork or any other
substantial gainful activity which ests in the national economy. 42 U.S.C. § 423(d)(2);

20 C.F.R. 88 404.1505-404.1511.

The Commissioner must follow a five-step process when he determines whether an
individual has a disability for Social Sedyripurposes and, thus, whether that individual’s
application for benefits will be granted. 20 ®RF8 416.920. All five steps are not applied to
every applicant; the determination may be ¢aded at any step along the process. Hitst, if
the applicant is engaged in substantial gainful wawtvity, then the apjgation is denied._1d.
Second, if the applicant does not have, or hashad within the relevant time period, a severe
impairment or combination of impairment$ien the application is denied. Idlhird, if the
impairment meets the conditions for one of the “listed” impairments in the Social Security
regulations, then the alpgation is granted._Id.Fourth, if the applicant’'s RFC is such that he or

she can still perform past relevant Wwothen the application is denied. Iifth and finally, if



the applicant, given his or h&FC, education, work experiencand age, is unable to do any
other work, the applicetn is granted._ld.
2. Standard of Review
This Court has the power to affirm, modidy reverse a decmm of the Commissioner
upon review of the pleadings and record. 42 ©.8.405(g). Such review, however, is “limited
to determining whether the ALJ used the prdpgal standards and found facts upon the proper

guantum of evidence.” Wd v. Comm’r of Soc. Sec211 F.3d 652, 655 (1st Cir. 2000) (citing

Nguyen v. Chaterl72 F.3d 31, 35 (1st Cir. 1999)). TA&J’s findings of fact are conclusive

when supported by substantial evidence. 42@).8.405(g). Substantiavidence exists “if a
reasonable mind, reviewing the evidence in the reasrd whole, could accept it as adequate to

support [the Commissioner’spaoclusion.” Rodriguez v. Sec'y of Health & Human Sergg.7

F.2d 218, 222 (1st Cir. 1981).

B. Before the ALJ

1. Medical History
Alberts presented the ALJ with extensive estite about her medichlstory, including
diagnoses and treatment, particularly in regardthe conditions upon which she relied in
claiming a disability in her application for SSDHAASSI benefits. Albertiésted her disabilities
as “anxiety,PTSD [post traumatic stress disordengjor depression, diabetes, HBP [high blood
pressure] [and] cholesterol.” R. 146. Her bésisa hearing before an ALJ was focused on her
inability to work “due to emotionand concentration problems.” R. 59.

a) Anxiety, PTSD and Major Depression

Alberts has a history of geession and PTSD dating back to 2000. R. 186. An initial

psychiatric evaluation, dated November 26, 2007, teddhat Alberts suffed from depression



since childhood and that she wagi@im of sexual abuse as ailch R. 216-17. Th report also

noted that Alberts suffered from anxiety, panic attacks and became angry and irritable easily. Id.
That evaluation initially assessed Alberts sfffering from PTSD, panic disorder, major
depression, recurrent and other illnesses. R. 217.

On December 11, 2007, Alberts was examibgcher primary care physician, Dr. Paul
Fallon (“Dr. Fallon”) at Caritas Medical Group ete she was referred to a psychiatrist after
complaining of “crying, fatigue and decreasuedtivation.” R. 35; 186-87. From January 2008
through June 2009, Alberts received psychiatnanseling at Wilmington Family Counseling
Services ("WFCS”). R. 215-47, 303-23. The recoodtains detailed progress notes written by
WFCS counseling staff garding Alberts. _Id. These notes show &h Alberts’s mood and
depression fluctuated over the year and a tiet she received services at WFCS. [or
example, on January 17, 2008, Alisereported “feeling up and dowwand that she was “still
having crying spells . . . but [wgfeeling a little better.” R. 223At times, the notes report that

she was “doing well” or that she wdeeling less depressed.” See, £R. 239, 305-06, 313.

However, at other times the notes show Albers feeling “down” or “more depressed.” See,
e.g, R. 236, 241, 311.

On December 5, 2008, Dr. Fallon noted tA#ierts “feels her [depression and PTSD]
symptoms are under good control.” R. 376. Iamuary 8, 2009, Colette April, a nurse at
WFCS, opined that “Alberts is unable to work besmaof her psychiatric illness,” and that “[h]er
problems with concentration, energy and mood pieelher ability to sustain attention for any
reasonable amount of time.” R. 310. The M&tCS progress note is dated June 3, 2009 and
notes that Alberts is “still dag well.” R. 305. OrJanuary 5, 2010, at all@w-up visit with her

primary care physician, Dr. Fallamoted that Alberts continued suffer from depression and



fatigue and had not found a newypliatrist, but that she was spieg well and was not suicidal.
R. 356. Dr. Fallon continued her medications piibedrby her previous psh@atrists. R. 357.
There is a gap in the psychiatric medical records fiome 2009 to February 2010.
From February 5, 2010 to January 11, 2011, Albeds under the psychiatrcare of Dr. Daniel
Greene (“Dr. Greene”) at SElizabeth’s Medical CenterR. 324-35, 343-50, 388-93. In his
initial evaluation of Alberts, Dr. Greene diagnds&lberts with major deressive disorder and
PTSD in remission. R. 335. Dr. Greene noted Atlbérts had worseningepression and social
anxiety, but that her medications were helpind #rat she displayed good coping skills. R. 331-
35. The treatment notes from Dr. Greene indicatAlberts’s mood and geession fluctuated.
R. 324-330, 337, 391-393. At times, Dr. Greene refddtat Alberts had an “improved mood”

or “generally good mood.”_See, €.8. 324, 326, 327, 329, 392. Ather times, Dr. Greene

reports that Alberts “felt ne depressed.” See, €.B. 325, 331.

On May 27, 2010, Dr. Fallon noted that Allselniad found a new psychiatrist, namely Dr.
Greene, and that she was less depressedeasdatigued. R. 358. On August 27, 2010, Dr.
Greene completed a Psychiatric/Psychological Impnt Questionnairendicating that Alberts
suffers from major depressive disorder dratl a current Global Assessment of Functioning
(“GAF”) score of 45, stating heprimary symptoms as “daily frequent tearfulness, frequent
awakening at night, [and] poor concentratién.R. 343-45. Dr. Greene opined that despite

Alberts’s compliance with her megditions and her “clubhouse servicés&lberts “has been

! This gap coincides with Allis’s self-reported break fromyazhiatric treatment. R. 31.

2 A treating endocrinologistrote four days later, ougust 31, 2010, that Alberts
reported she “feels her depression is well cdiettlp although on occasion she still has crying
spells.” R. 374.

3 Alberts testified that théclubhouse” is a clubhouse for meryaimpaired people that
provided social and spprt services. R. 32.



struggling with mental iliness for many years” anig “unlikely that shewill be able to function
in a job for the foreseeable future.” R. 35 his last treatmémote dated January 11, 2011,
Dr. Greene noted that Albertspated a “good mood,” that she wadeeping well lately,” and
was “getting along well with her roommate.” R. 393.

On January 27, 2011, Dr. Greene completedsecond Psychiatric/Psychological
Impairment Questionnaire indicating that Allseguffered from major depression and had a
current GAF score of 55. R. 39BRr. Greene stated that Albemnvas “chronically depressed but
recently her mood has been improved.” IHowever, citing her histy of mood fluctuation
when under stress, Dr. Greene opitieat Alberts is incapable of em low work stess and it is
unlikely Alberts “will be unable to function at a jab this time and for the foreseeable future.”
R. 395, 402. Dr. Greene noted that Alberts wedeng the medications Temazepam, Cymbalta,
Abilify, Clonidine, Trazodone, Topomax and Buspar. R. 400.

b) Diabetes, HBP and Cholesterol

Although not the focus of Alberts’s disabiligfaim either before the ALJ or on appeal,
the Court briefly reviews Alberts’medical history related to dietes, HBP and cholesterol since
Alberts raised these coitidns as a basis for hénitial disability claim, R. 146, and the ALJ
commented on these conditions in his findings, R. 15-16.

From December 11, 2007 to November 29.®Alberts was treated at Caritas Medical
Group where Dr. Fallon was her primary care physician. R. 186-21436852-In his initial
examination on December 11, 2007, Dr. Fallon ndtet Alberts had been diagnosed with
diabetes a year earlier anddha history of hypertension. R86. Dr. Fallon assessed that
Alberts suffered from depressi, hypertension and other medicssues and suggested some

general health maintenance tests. R. 187. Alberts continued to be treated by Dr. Fallon for her



diabetes, hypercholesterolemigpertension and other general medical issues. R. 186-214, 352-
366. On January 11, 2008, Dr. Fallon noted that #dtsecholesterol was tdl a little high” and
increased her medication. R. 209. On Au@s2008, Dr. Fallon reported that her diabetes was
“in good control.” R. 193. On December 5,080 Alberts received a complete physical exam
from Dr. Fallon. R. 376. Dr. Fallon indicatehat Alberts was suffering from diabetes,
hypertension, and depression/p@imatic stress disorder, among other maladies. R. 377-78.
During this time, Alberts was prescribed lnispril, Topamaz, Effexor, Trazodone, Clonidine,
Lisinopril, Lovastatin and Metirmin. R. 149, 186-89. Albertsf@imary care medical records
continue until November 29, 2010, noting thalberts was controlling her diabetes and
hypertension through medication, diet and exercise. R. 365.

2. RFC Assessments and Other Evaluatidnys Massachusetts Disability
DeterminatiorServices

In addition to Alberts’s medical recordfie ALJ had before him two mental and one
physical RFC assessments dated Nowsmb9, 2008, June 12, 2009 and May 27, 2009
respectively, which were performed by three different medical consultants working for the
Disability Determination Services (“DDS”) dartment of the Masshuasetts Rehabilitation
Commission. R. 259-62, 277-84, 2962. Dr. John Jao (“Dr. Jao”) performed the physical
RFC assessment. R. 284. Dr. Carol McKe(iiba. McKenna”) performed the June 12, 2009
mental RFC evaluation apparently only fromséirng medical records, R. 297, which included a
consulting evaluation by examining doctor Dr. Me Doan (“Dr. Doan”) performed on October

17, 2008. R. 255. The ALJ also had Dr. Doan’s evaluation before him in the tecord.

* The earlier November 19, 2008 mental RE@luation was performed by a different
medical consultant and is not mentioned ie &LJ's decision. That RFC evaluation provided
an identical general evaluation egtéhat it had evaluated Albsras “not significantly limited”
rather than “moderately limited” in the metraf “ability to work in coordination with or

8



Dr. Jao’s physical RFC evaluations states #lbérts could occasionally lift and/or carry
twenty pounds, could frequently lift and/orrgaten pounds, could stand and/or walk with
normal breaks for about six hours in an eigbtthworkday, could sit with normal breaks for
about six hours in an eight-hour workday, and was not otherwise limited in her ability to push
and/or pull. R. 278. The physical RFC evalomtalso indicated thdter activities of daily
living included “cooking, light cleaning, walkgy, use of public traportation, shopping in
stores, reading[,TV and social activities.” R. 278.

Dr. McKenna’'s mental RFC evaluation statbdt Alberts was either “not significantly
limited” or was “moderately limited” in all of the measured categories. R. 299-300. Under a
section labeled “Functional Capty Assessment” the RFC states that without substantial
assistance, Alberts is: “A: Able to comprehendegall simple info & . . . B: Complete same
level tasks & with effort, sustain for 2 hr incrents across an 8 hr day for 5 days/week. C:
Likely to be sensitive to peraaad criticism but is capable of eg[u]ate [sic] social interaction
overall. D: Able to adapt tooutine change following a brief period of adjustment.” R. 301
(ellipsis in original).

3. ALJ Hearing

At the February 14, 2011 administratiiearing, the ALJ heard testimony from two
witnesses, Alberts and a VE, James Sarnos. rislhestified that she had last worked on May
16, 2008, but had stopped after having an argumentheitiboss. R. 29. Alberts testified that
her boss had asked Alberts to continue workimgetnights,” but that Alerts was unable to do

so because she has “a dog that barks at night.” Atherts felt that her boss was “giving

proximity to others without beg distracted by them.” CompaRe 259 withR. 299. The earlier
evaluation contains a silar evaluation. _ComparR. 261 withR. 301. Only the later June 12,
2009 mental RFC, which presents a slightly strorggese for Alberts’s gability claim, was a
basis for the ALJ’'s RFC finding. R. 37.



[Alberts] unreasonable things to do about tthog” and was “continually harassing [Alberts]
about it.” 1d. Alberts testified that she “just couldn’t take it anymore and left.” Se reported
that she hadn't worked since that time hega of “issues with depression and extreme
exhaustion [and] criticism” thatause her to “cry very easily [fdive or ten minutes] at the
lowest amount of pressure.” R. 30, 33. Albemstified that her daysere spent sleeping,
watching television or going to the “clubhouse” for mentally impaired people where she would
talk with others, make cards or check e-md&l. 31-32. She reported that she took break from
her psychiatric treatment between June 2009Faimtuary 2010 because she was in the process
of a move. R. 31. Alberts refied that she was on medicationhelp her depression and was
uncertain if her medication was causing herdiess. R. 32. She testified to the ALJ that
“exhaustion” would keep her from being ablehimld a low stress job, and that she previously
had found herself “falling asleep a lot on theghti shifts” even when she was well-rested
beforehand. R. 34-35. Allds testified that she also had atlpeoblems, such as seeing images,
and that she had difficulty concentrating, whiprevented her from reading or finishing a
television show. R. 33-34.

The VE testified next, and stated thatbéits had worked as a telephone answering
service operator, which he described as a seiltedkob with a sedentgirexertion level, and as
a general officer helper, which ldescribed as unskilled job withlight exertion level. R. 36.
The ALJ then presented the VE with a RFCaofiypothetical person and asked if that person
would be able to work as a telephone answerimgic®e operator or as a general officer helper.
D. 37. Specifically, the ALJ asked the VE ¢onsider a hypotheticahdividual whose age
ranged from 47 to 50; who had the same work experience as Alberts; whose exertion

impairments are limited to the light levelhe may only occasionally climb a ladder, rope or

10



scaffold; who may only occasionally kneel, crowrhcrawl; who was able to comprehend and
recall simple information and complete simpiasks with effort sustained for two-hour
increments across an eight-houry dar five days a week; who walikely to be sensitive to
perceived criticism, but is capabté adequate social interamti overall; and who was able to
adapt to routine changes following a brief peradchdjustment. R. 37. The VE responded that
because the jobs of telephone answering sempegator and general officer helper required
more than the completion of siteptasks, the hypothetical inddual would not be able to do
those jobs. R. 37. The ALJ asked whetharéhwould be unskilled jobs available to a
hypothetical person with the given RFC and the réglied yes, and identified “bottling line
attendant,” “light housekeeping” and “garment faftdas three such jobs that existed both in the
national and state economies. R. 37-38.

The ALJ then asked the VE to read admal report written by Greene and provided by
Alberts and was then asked if the medical eatibn was “disabling.” R. 38 (citing R. 343-50).
The VE responded yes, and explained his ans®eB9. The ALJ then asked the VE to assume
that Alberts was credible iher testimony and whether on tlegsumption there were any jobs
that the VE knew of that Alberts could perform. Id@he VE responded that based on this
proffer, there would be no jobs that Allertould perform on a competitive basis. |dfter
Alberts’s attorney conducted a short cross-examination of the VE with respect to the work
involved in light housekeeping, RB9-41, Alberts added that esthad trouble doing her own
housekeeping, R. 41, and the ALJ closed the hearing. R. 42.

4. Findings of the ALJ
Following the five-step process, 20 C.F8§&416.920, at step one, the ALJ found that

Alberts had not engaged in stdogtial gainful activity since Mal6, 2008. R. 15. At step two,

11



the ALJ found that Alberts suffered from two sevémpairments: major depressive disorder
and obesity. R. 15. The ALJ also noted thatb&lts suffered from “diabetes mellitus,
hyperlipidemia, and hypertension,” but that #henditions were effectively managed with
medication and diet and that thecord contained no evidence thia¢ signs or symptoms from
these conditions had “more than minimally” affgttAlberts’s ability to work. R. 15-16. At
step three, the ALJ found that Altte did not have an impairmesingly or in combination, that
was one of the “listed” impairments in thec&d Security regulatins requiring a finding of
disablement. R. 16-17. Alberts does challenge any of those findings.

Before proceeding to step four, the AL&nhdetermined that Alberts has the RFC “to
perform light work” with a few noted limitationsR. 17-21. Alberts disputes this finding. The
ALJ found that the objective medical egitte supported this conclusion and found that
Alberts’s testimony was not credible in pavhere it described symptoms beyond what was
supported by the medical evidence. R. 18-20. Alhkrecited the findingsf Alberts’s treating
physician, Dr. Greene, as well as the findingsskgte agency consultants, Dr. Jao and Dr.
McKenna, and state agency consulting exambrerDoan. R. 20-21. The ALJ described Dr.
Jao’'s RFC determination (as recited above)t@sAlberts’s physical capabilities and Dr.
McKenna's RFC determination (as recited aba®)to Alberts’s mental capabilities. Id he
ALJ found that these two RFCstdamined by state doate® were “well-suppded by the record
as awhole.” R. 21.

At step four, based on that RFC deterrtiorg the ALJ found that Alberts was unable to

perform any past relevant worlk. 21. Alberts does not disputastltonclusion. At step five,

® Alberts did not claim obesity as a didipi R. 16, 146. The ALJ noted that the
claimant was 52" tall, weighed 209 poundsdahad a body mass index of 38. He concluded
that this rendered Alberts “obese” and since $iyeis considered a severe impairment, [the
ALJ] took it into consideration in ewahting the claimant’s [RFC].” R. 16.

12



the ALJ determined that “considering [Alberisage, education, workxperience, and [RFC],
there are jobs that exist ingsificant numbers in the nationaconomy that the claimant can
perform.” R. 22. Alberts disputes the ALdigsimate conclusion that she is not disabled.

C. Alberts Challenges to the ALJ’s Findings

Alberts contends that the ALJ's determinatithat Alberts is notlisabled and has the
RFC to perform “light work” was not supported bybstantial evidence. First, Alberts argues
that the ALJ did not properly flow the treating physician rulend gave undue consideration to
non-treating physician reports. Second, Albentgues that the ALJ failed to evaluate her
credibility properly. Finally,Alberts argues that the ALJ retl upon flawed VE testimony
because the RFC given to the VE was flawedr the reasons discussed below, the Court finds
no reversible error and affins the ALJ’s decision.

1. ALJ’'s Evaluation of ta Medical Opinions

Alberts first argues that the ALJ erred when he accorded minimal weight to the opinion
of Alberts’s treating psydatrist, Dr. Greene. Alberts alsogues that the ALJ improperly relied
on the opinion of the non-examining, non-treatstgte agency psychast, Dr. McKenna, in
determining Alberts’s RFC. The Court will @xine the ALJ’s use of each doctor’s opinions in
turn.

a) Treating Psychiatrist'®pinion: Dr. Greene

The ALJ found that Dr. Greenedpinion was inconsistent wittne record as a whole and
with statements made by Alberts, and themfoinat Dr. Greene’s opinion was only entitled to
minimal probative weight. R. 20-21. Albsrtargues that Dr. Grees opinion is not
inconsistent with the record, and therefotleat the ALJ was required to give the opinion

controlling weight. Pl. Mem., D. &t 13. Alberts also argues theaten if the ALJ did not err in
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refusing to give Dr. Greene’s opinion cotlirgy weight, the ALJ did not provide “good
reasons” for rejecting Dr. Gree's opinions and “failed to vigh Dr. Greene’s opinions under
the factors in 20 C.F.R. 8§ 404.1527(d)(8) and § 416.927{()-(6).” Id. at 13-14.

An ALJ should give controlling weight to a treating physician’s opinion if it is “well-
supported by medically acceptable clinical dabtoratory diagnostic techniques and is not
inconsistent with  the other substantial evidence in [the] case record.”
20 C.F.R. §404.1527(c)(2). If the ALJ determinlesat the treating physician’s opinion is not
entitled to controlling weight, g0ALJ must determine the amount of weight to give the opinion
based on the following six factorgl) “[llength of treatment tationship and the frequency of
examination,” (2) “[n]ature and &nt of the treatment relationpli (3) “[sJupportability” of the
medical opinion, (4) consistency of the mipn “with the recordas a whole,” (5)
“[s]pecialization” of the treatig source, and (6) “other factor . . that tend to support or
contradict the opinion.”_1d§ 404.1527(c). In addition, th&LJ must “give good reasons” for
the weight given to the treating source’s opinions. Tthat is, the ALJ must give reasons that
are “sufficiently specific to make clear to asybsequent reviewers teeight the adjudicator
gave to the treating source’s medli opinion and the reasons for thetight.” Social Security

Ruling 96-2p, 1996 SSR LEXIS 9, at *12 (S.S.A. 1996);daggblad v. AstrueNo. 11-cv-028-

JL, 2011 U.S. Dist. LEXIS 140274, at *21 (D.N.Nov. 17, 2011). The ALJ’'s reasons must
also be supportabland reasonable. Haggbla2D11 U.S. Dist. LEXIS 140274, at *22. The ALJ
is not required to discuss each factor undeCZ0R. §8 404.1527 in his decision, so long as he
gives good reasons, supported bydkielence in the recd, for the weight he ultimately gives to

the treating physician’s apion. Crocker v. AstrueNo. 07-220-P-S, 2008 U.S. Dist. LEXIS

50201, at *30 (D. Me. June 30, 2008); deelafontaine v. AstrueNo. 1:10-cv-027-JL, 2011

14



U.S. Dist. LEXIS 2794, at *53 (D.N.H. Jan. 7, 20Xhpting that “an ALJ is not required to
methodically apply [the factors] so long as #eJ’s decision makes it clear that these factors

were properly considered”); Braley v. Barnh&b. 04-176-B-W, 2005 U.S. Dist. LEXIS 11070,

at *12 (D. Me. June 7, 2005) (notitigat “the plaintiff does not cifenor can [the court] find, any
First Circuit authority for the pposition that an [ALJ] must aVishly discuss each of these
factors for his consideration of a treating-souwp@ion to pass muster”). The factors provide a

balancing test, nad checklist. _Se€onte v. McMahon472 F. Supp. 2d 39, 48-49 (D. Mass.

2007) (disagreeing with claimant that a “failice address specificallyaeh factor constitutes
legal error” because the list “@ments the quintessential balanctegt” and stating that the ALJ
did not “neglect[] to perform thbalancing,” but rather “chose &tress one factor|, consistency
of the opinion with the recorals a whole,] over the others”).

Like the ALJ in_Contethe ALJ in the instant case focused on the inconsistency of Dr.
Greene’s opinions with the entiyeof the record. While thA&LJ did not specifically address
each individual factor, his opinion makes it cldhat he balanced ¢hstatutory factors in
determining how much weight to afford Dr. Gre&nopinion. First, afor length of treatment
relationship and nature and extent of the retethip, the ALJ noted that Alberts did not begin

treatment with Dr. Greene unfiebruary 2010. R. 19; see aRo31 (Alberts’s testimony that

she saw Dr. Greene monthly starting in Febri040), R. 395 (noting mahly visits with Dr.
Greene from February 5, 2010 to January 11, 20$&kond, as to supportability of the medical
opinion, the ALJ noted that Dr. Greene gavbekis Global Assessment of Functioning (“GAF”)
scores in the 40s and 50s and thatntiost recent score was a 55. R. 19;Re895 (January 27,
2011 questionnaire scoring l#drts at a GAF score 665). A GAF score 0b5 indicates that the

patient has “moderate difficulty in social, occtipaal, or school functioning.” Pl. Mem., D. 9
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at 3 n.6. But as the ALJ noted, R. 21, Dre@re did not have access to Alberts’s prior
examination records, which, as described in délbw, painted a differg picture of Albert’s
social and occupational functioning abilitiesicluding her ability to maintain long-term
relationships with a roommate and boyfriemtd der volunteering in the business unit at the

clubhouse._See, e,®R. 159, 226, 258-68. The ALJ noted tlat. Greene did not have access

to the full longitudinal evidence of record, which . . . indicat[es] that [Alberts] is not as limited as
set forth in Dr. Greeneg’opinion.” R. 21; se20 C.F.R. § 404.1527(d)(6) (stating that the ALJ
shall consider “other factors” including “the extent to which [the source] is familiar with the
other information irfthe] case record”).

In addition, there is substantial evidence ia thcord to support ¢hALJ’s determination
that Dr. Greene’s opinions were arsistent with record as a whdle.First, as the ALJ
discussed, a report from Dr. Dqgaihe DDS consultant who exarsih Alberts, indicates that
Alberts has “a robust social life'hd that “[her] symptoms do nbimit her activities to the extent
alleged.” R. 20. Dr. Doan refied that Alberts spent time wiffiends, including her boyfriend,
and participated in a viaty of daily activities and that skdisplayed approprie attitude” and
had a “pleasant and stable” mood. R. 256-@88econd, the ALJ noted that Alberts’s own
statements are inconsistent with Dr. Greeneisiop and suggest that Alberts “is not as limited

as set forth in Dr. Greenetgpinion.” R. 21; see, e, gR. 159-62 (Social Security Administration

Function report in which Alberts discusses gpion the clubhouse, volunteering, visiting with

friends on a daily basis, shopping and comptethousehold chores); R. 226 (progress notes

® The ALJ is not required to discuss allthé evidence in the record. Avery v. Astrue
No. 11-20100-DJC, 2012 U.S. ®LEXIS 135824, at *32 (D. Mass. Sept. 21, 2012) (citing
Frost v. Barnhart121 F. App’x 399, 400 (1st Cir. 2005)). There is a presumption “that the ALJ
has considered all of the evidence before him.” Miller v. AstNe 2009-12018-RBC, 2011
U.S. Dist. LEXIS 64338 (D. Mass. Jué, 2011) (quoting Quigley v. Barnha?24 F. Supp. 2d
357, 369 (D. Mass. 2002)) (internal quotation marks omitted).

16



from WFCS noting that Alberteports that she volunteers in the business unit at the clubhouse);
R. 374 (August 31, 2010 letter from an examinpigsician noting that “[Alberts] feels her
depression is well controlled, although on occasi@nsiitl has crying spells”); R. 31 (Alberts’s
testimony discussing a more than six-month biieaker treatment to move to a new apartment
and “take care [of] other things related te tinove”); R. 31-32 (Alberts testimony discussing
going to the clubhouse for five hours a day anchgwvith her roommateand stating that the
medicine is “helping [but] not totally curingier depression). Third, Dr. Greene’s treatment
notes also support the ALJ’s conclusion that Albés not as limited as Dr. Greene’s opinion
states. _See e,gR. 324 (July 22, 2010 treatment noteistathat Alberts’s mood is improved
and that she has been exercising at theCAY R. 392 (December 10, 2010 treatment note
stating that Alberts mood is “good,” she is dgtiand her concentration is improving); R. 393
(January 11, 2011 treatment notatisty that Alberts ‘®@port[s] a good mood[,] . . . has been
sleeping well lately . . . getting along well witter roommate[,] and regularly attending her
clubhouse” and indicating changes to her medicatidretp her concentration); R. 395 (January
27, 2011 psychiatric questionnairatstg that Alberts is unabl® function in a job, but also
noting that while she is “chronically depressed recently her mood has been improved”). For
all these reasons, it was not reversible error fer&hJ to afford minimal weight to Dr. Greene’s
opinion.

In support of his decision tgive Dr. Greene’s opinion mimal weight, the ALJ also
noted that “the ultimate determination of disability is a matter reserved to the Commissioner
under Social Security regulatis (20 CFR 404.1527; SSR 96-5P).” R. 21. Alberts argues that
this was improper because Dr. Greene’s analysis a medical opiniorand not an opinion on

an issue reserved to the Comssioner. Pl. Mem., D. 9 at 1IThe Social Security regulations
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reserve the decision of whether an individisldisabled for the Commissioner. 20 C.F.R
8 404.1527(d)(1);_sedvery, 2012 U.S. Dist LEXIS 135824, at *31 (noting that the ALJ’s
statement that thédecision of whether [plaintiff] is disabt is a decision reserved to the
Commissioner . . . correctly reflects the law”fA statement by a medical source that [the
claimant is] ‘disabled’ or ‘unablto work’ does not mean that [t&&SA] will determine that [the
claimant is] disabled.” 20 CR.8 404.1527(d)(1). Dr. Greene’s statements that “[i]t is unlikely
that [Alberts] will be able to function in a jdbr the foreseeable future” are opinions regarding
Alberts’s ability to work. _Se®. 395, 402. Thus, the ALJ wasrart that, while he is required
to consider the opinion of the treating sourttee decision regarding Alberts’'s disability is
ultimately for the ALJ to determine. S26 C.F.R § 404.1527(d)(1); &al Security Ruling 96-
5p, 1996 SSR LEXIS 2, at *6 (S.S.A. 1996) (statthgt while “opinions from any medical
source on issues reservedtie Commissioner must never lgmored,” such opinions “are never
entitled to controlling weight aspecial significance”). The Aldroperly considered the opinion
of Dr. Greene but, as noted above, afforded it mahiweight after consating the record as a
whole in making his determination of disability.

b) Non-Examining, Non-Treating Pshologist’s Opinion:
Dr. McKenna

Alberts next argues that the ALJ erredrlilying on the opinions of the non-examining
state agency psychologist, Dr. McKenna, in deteimg Alberts’'s RFC. Pl. Mem., D. 9 at 11-

12. When making an RFC detamation, the ALJ considers the medical opinions in conjunction

with all other relevant evihce in the record. S&® C.F.R. § 404.1527(b); Moore v. Astrue
No. 11-cv-11936-DJC, 2013 U.S. Dist. LEXEB865, at *20 (D. Mass. Mar. 2, 2013). In
general, less weight is given to the opinionaohon-examining medical source than that of an

examining source. 20 C.F.R. 8§ 404.1527(c)(However, “nontreating, nonexamining sources
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may override treating doctor opinions, providedréhis support for the resun the record.”

Haggblad 2011 U.S. Dist. LEXIS 140274, at *22 (quag Shaw v. Sec’y oHealth & Human

Servs, 25 F.3d 1037 (unreported table decisjd). 93-2173, 1994 U.S. App. LEXIS 14287, at
*13 (1st Cir. 1994)) (internal quotation mark omittedhe ALJ must give an explanation for the
amount of weight given to the non-treating, non-examy source’s opinion, just as he must do
for a treating physician’s opinion. 20 C.F.RA&4.1527(e)(2)(ii). In angking the opinion of a
nonexamining source, the ALJ must consider shene factors used to consider the treating
physician’s opinion “such as the consultant'sdimal specialty and expertise in [the SSA’s]
rules, the supporting evidence the case record, supportingpénations the medical or
psychological consultant providemnd any other factors relevaot the weighing of opinions.”
Id.

The ALJ relied on Dr. McKenna'’s opinion besz it was “well-supported by the record
as awhole.” R. 21. Dr. McKenisgpsychiatric reviewndicates that she Haevaluated Alberts’s
medical records from January 26, 2007 to June 12, 2009 (the date of McKenna's evaluation) and
that she reviewed the WFCS records as well as Dr. Doan’s DDS evaluation. R. 297. The Court
agrees with the ALJ's assessment that Dr. Mukes opinion is consistent with the medical
record as a whole. First, Dr. McKenna’'s asseent that Alberts is able to “comprehend and

recall simple information,” “complete same levasks” and “sustain for two-hour increments,”

R. 21, 301, is supported by the progress notes frdyarfd’s treatment at WFCS as well as other
evidence in the record. See, €. 215 (August 21, 2008 WFCSogress report noting that
Alberts says she has been working in the business unit at the clubhouse); R. 256-57 (medical

examination report from Dr. Doan discussing Albardaily living activities and mental status).

Second, Dr. McKenna'’s assessment thlaerts is “capable of adeq[u]ate [sic] social interaction
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overall,” R. 301, is supported by Alberts’s ability garticipate in dailyactivities anl maintain

relationships. _See, e,gR. 215 (August 21, 2008 WFCS proggenote stating that Alberts

described being around peopéad working in the businessnit at the albhouse as a
“godsend”); R. 226 (July 3, 2008 WIS progress note stating thalberts’s “affect is bright
which [Alberts] attributes to socialization abcial club”); R. 219 (July 1, 2008 psychiatric
evaluation stating that Albert&hinks that getting out of the house helps [her] energy and
mood”); R. 312 (WFCS progress mostating that Alberts “repts benefits of being around
people at [the] social club and also appreciates the structure); R. 324, 392 (treatment notes from
Dr. Greene stating that Alberts has beenifdg); R. 309 (January 28, 2009 treatment note
discussing how Alberts reported that she hasn dating the same man since August 2008).
Finally, Dr. McKenna’s opinion that Alberts fable to adapt to routine changes following a
brief period of adjustment,” R. 21301, is supported byhe record. _SedR. 31 (Alberts’s
testimony explaining that the gap in her psycigareatment from June 2009 to February 2010
was due to moving apartments and taking carssfes related to the move). Therefore, the
ALJ’'s decision to rely on Dr. McKenna’s apon in formulating the RFC was supported by
substantial evidence in the recandd does not merit reversal.
2. Credibility

Alberts argues that the ALJ failed to evalupteperly her credibilit. PI. Mem., D. 9 at
14-18. “Credibility determinationsvhile the sole rgmonsibility of the ALJ, ‘must be supported
by substantial evidence[,] and the ALJ must maleiig findings as to the relevant evidence he

considered in determining to dislesle the [claimant].” _Carr v. AstryeNo. 09-10502-NG,

2010 U.S. Dist. LEXIS 104973, at *1®. Mass. Sept. 30, 2010) (quoting Da Rosa v. Sec’y of

Health & Human Servs803 F.2d 24, 26 (1st Cir. 1986))eéker v. Sec'y of Health & Human
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Servs, 895 F.2d 34, 36 (1st Cir. 1990) (giving weight to the ALJ’s credibility determinations
because the ALJ has the opportunity to view the witnesses and has special expertise and
knowledge of subject matter). @MLJ here found that Albertss“statements concerning the
intensity, persistence and limiting effects of [her] symptoms are not credible to the extent they
are inconsistent with éh[RFC] assessment.” R. 18. Albeasgues that the Al erred in four
ways by making this determination.

First, Alberts argues that the “ALJ appli#ed incorrect legal standard . . . by finding her
not credible to the extent h&rstimony conflicted with a pre-deteined [RFC].” D.9 at 16.
Second, Alberts argues thath& ALJ's reasons for finding [Alberts] not credible are not
supported by substantial evidence.” IdThird, Alberts argues that the ALJ gave undue
consideration to Alberts’s lack of hospitalizatiand to her improvement while on medication.
Id. at 16-17. Fourth, Alberts alleges that the A&illed to recognize Albests “work history” as
a factor that should have positively informee tALJ’s credibility determination of Alberts’s
testimony. _Id.at 17. The Court considers the fitto arguments together since they are
logically related.

a) The ALJ’s Legal Standard and Evidentiary Support

The Court concludes that the ALJ did usedbgect legal standarahd that his findings
regarding Alberts’s credibility were propersupported by substantial evidence. The Court
agrees with Alberts that the ALJ could not tdke own RFC determination as a starting point

and use it as a litmus test to evaluate whe#iberts’'s statements were credible. See,, e.g.

Longerman v. AstrueNo. 11 CV 383, 2011 U.S. Dist. LEXIS 125162, at *43 (N.D. Ill. Oct. 28,

2011) (observing that “[a]s the Seventh Circwas made clear, finding statements that support

the RFC credible and disregarding statemerds do not ‘turns the credibility determination
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process on its head” (quoting Brindisi v. Barnha&815 F.3d 783, 787-88 (7th Cir. 2003)));

Smollins v. AstrueNo. 11-CV-424 (JG), 2011 U.S. Dist. LEXIS 98257, at *37 (E.D.N.Y. Sept.

1, 2011) (holding that the ALJ “merely compargclaimant’s] statements regarding her
symptoms to his own RFC assessment [and thus] failed to follow the dictates of the Social
Security regulations in performirigs credibility assessment”).

But it is clear that the ALJ did not do thesd that his statement regarding Alberts’s
credibility with respect to the RFC was comray to explain the scope of a credibility
determination that he had already made udimg correct legal standard to evaluate her
statements. As the ALJ recognized, in considering a claimant’s symptoms, he had to:

follow a two-step process in which it must first be determined whether there is an

underlying . . . impairment . . . that coulghsonably be expext to produce [the

claimant’'s symptoms]. Second, [wheteat] has been shown, the [ALJ] must
evaluate the intensity, persistencand limiting effects of the claimant’s
symptoms to determine the extent to which they limit [her] functioning. For this
purpose, whenever statements about ithensity, persistence, or functionally

limiting effects of pain or other syrtgms are not substantiated by objective

medical evidence, the [ALJ] must malke finding on the credibility of the

statements based on a consideratf the entire case record.
R. 18; Social Security Ring 96-7p, 1996 SSR LEXIS 4, at *5-6; 20 C.F.R 88 404.1529(c),
416.929(c). Here, the ALJ performed the fisdep, and found that Bérts's “medically
determinable impairments could reasonably keeeted to cause the alleged symptoms.” Id.
The ALJ next found that the extent of All®st alleged “intensity, persistence and limiting
effects” was not fully supporteby objective medical evidenceR. 18-19. The ALJ then
proceeded with his credibilitdetermination to evaluate those symptoms that went beyond the
objective medical evidence. Id.

The ALJ correctly recognized that “[bJes#ua claimant’'s symptoms can sometimes

suggest a greater level of sewemf impairment than can b&hown by the objective medical
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evidence alone, 20 CFR 404.1529(c) and 416.929(cYidesthe kinds of evidence, including
the factors [an ALJ] must consider in additionthe objective medical evidence when assessing

the credibility of the claimant’s statements.” R. 19; see &tsmal Security Ruling 96-7p, 1996

SSR LEXIS 4, at *1-720 C.F.R 88 404.1529(c), 416.929(c). The ALJ then listed and analyzed
those factors, which as he correctly noted, include: (1) “[tlhe individual's dailyities,” (2)

“[t]he location, duration, frequegc and intensity othe individual’s painor other symptoms,”

(3) “[flactors that precipitate and aggravate the symptoms,” (4) “[tlhe type, dosage,
effectiveness, and side effeas any medication the individual kas or has taken to alleviate
pain or other symptoms,” (5) “[t]reatment, otlthan medication, the individual receives or has
received for relief of pain or other symptoiés) “[ajny measures ber than treatment the
individual uses or has used to relieve paiotber symptoms (e.g., lying flat on his or her back,
standing for 15 to 20 minutes every hour, or [@leg on a board),” and J7[a]ny other factors
concerning the individual's functional limitatis and restrictions duéo pain or other
symptoms.” R. 20 (quoting Social SeityrRuling 96-7p, 1996 SSR LEXIS 4, at *3); ske

CFR 88 404.1529(c), 416.929(c); Avery v.fbeof Health and Human Sery§97 F.2d 19, 29

(1st Cir. 1986).

Here, the ALJ considered each of these fadtohgs opinion, even if he did not explicitly
map each piece of evidence he cited into one of the aforementioned seven factors. The ALJ cited
evidence including Alberts'destimony that she cooked, parhed light household tasks,
shopped, cared for her dog, read books, watcheddigle and spent time at the clubhouse. R.
20 (citing R. 31-32, 159-166); see alRo 256-257 (Dr. Doan’s October 17, 2008 evaluation).
He noted that Alberts reported to Dr. Doan thlé spoke with family members nearly every

day, she often spoke with friends and family, she often went out to eat with family and friends
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and that she occasionally corresponded witflseusing letters and electronic mail. R. 20

(citing 256-57);_cfTeixeira v. Astrug755 F. Supp. 2d 340, 347 (D. Mag610) (observing that

“evidence of daily activities can be used to support a negative credibility finding”) (citing

Berrios Lopez v. Sec’y dflealth & Human Servs951 F.2d 427, 429 (1st Cir. 1991)).

The ALJ noted Alberts’s symptoms inclubésadness, crying spells, sensitivity to
criticism,” “difficulty concentrating” and “constd fatigue and tiredness despite a full night of
sleep.” R. 18 (citing R. 30, 143, 146, 159-66). ThelAbted that Alberts $éified that she felt
that her difficulty in dealing wh criticism “would frequently gad to] 5-10 minute crying spells
in the bathroom” and *“had significantly comwied to her inabilityto sustain consistent
employment over the past several years.” R(ciitg R. 30). The ALJ noted that Alberts was
on a “regimen of medicain,” listed the specifidrugs in his opinion, andoted that Alberts was
unsure if her “fatigue and tibmess” stemmed from her impaimteor from her regimen of
medication. R. 18-19 (citing R. 3248). The ALJ noted that Albis had not been hospitalized
due to her mental impairment and that herdice& records indicated that treatment with
medications had been at leasttdly successful in “reducingper symptoms.” R. 19 (citing
R. 219, 235, 239, 329, 392). The ALJ also notechtiremedication treatment that Alberts had
been receiving, including counseling sessiofs 19 (citing R. 215-47, 303-23, 294-402). The
ALJ also noted that the recordflected “a significant gap in ¢hclaimant’s history of mental
health treatment from June 2009 through Fetyried 2010, which Alberts explained in her
testimony was due to the fact that she had mowed‘laad to take care [ofjyther things related
to the move and stuff like that.” R. 19, 31.

Here, it is apparent from the ALJ’s decisitwat the ALJ properly identified the relevant

legal framework, considered Albsid statements in light of thentire record, considered the
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factors relevant to assessing Alberts’s credib#ihd concluded from the record that Alberts’s
own testimony was not fully credible regarditige “intensity, persistence, or functionally
limiting effects” of symptoms not suppodidy objective medical evidence. See C.F.R. 8
404.1529(c). Although Alberts argues that the Ahgroperly did not evaluate the “consistency
of [her] statements . . . with the evidence ofrheord,” this argument is belied by both the form
and the substance of ALJ’s decision, which folthdt the objective medical evidence of record
is not entirely consistent with the claimantallegations regardg her impairments” and
evaluated Alberts’s statements agiother evidence in the record.

The ALJ also concluded that the objeetigvidence was consistent with DDS’s RFC
determinations that the ALJ credited, R. 21tifmp that “Dr. Jao’s and Dr. McKenna’'s [RFC]
opinions . . . are both well-suppaitéy the record as a whole”)héthat Alberts’s “statements
concerning the intensity, persistence and limitiffgats of [her] symptoms are not credible to
the extent they are inconsistemth the [RFC],” R. 18. Alberts gues that this last statement is
reversible error. Redd context of all of the ALJ’s analissand the entire opinion, the reference
to credibility and the RFC was shorthand for sgthat after applying theorrect legal standard,
the ALJ had found that the sum thfe evidence established that the DDS RFC determination

accurately reflected the true state of Albertsisctional limitations and Alberts’s self reports of

same did not._SeEeixeirg 755 F. Supp. 2d at 347 (affirming ALJ’s credibility determination of
claimant’'s testimony “insofar as it was remably consistent with the objective medical
evidence”); Social Security Ruling 96-7p, 1996 SIS 4, at *12 (stating that an ALJ “need
not totally accept or totally reject the indivalis statement [but may] find an individual’s
statements, such as statements about the eoftdnnhctional limitations or restrictions due to

pain or other symptoms, to be credible to a aedagree”). The Coufinds no error, where the
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ALJ applied the proper legal standards and his determinations were supported by substantial
evidence.

b) Alberts’s Hospitalization and Treatment

The Court finds that the ALJ did not givendue consideration to Alberts’s lack of
hospitalization and her improvemteon medication. Alberts argsi¢hat the ALJ’s “conclusion
that her treatment was conservative because she was never hospitalized and her medications
improved her functioning” was not the issu&here the issue was “whether Alberts’s
“functioning improved to a degree that she couldgyen work activities.” Pl. Mem., D. 9 at 16-
17. Alberts argues that Wotreference to the lack ohospitalization and purported
characterization of her treatmentaservative was error. ldt 17.

But the ALJ never described Alberts’s treatinas conservative. The ALJ's reference to
the lack of hospitalization was made in the contdescribing Alberts’s treatment to highlight
a perceived inconsistency between Alberts’s testimony and the objective medical evidence
suggesting that Alberts only reeed some “treatment[, andyith a significant gap in the
middle,” and yet was able to engage in normal @es/of daily living. That inconsistency went
entirely to Alberts’s credibility regardinger testimony about alleged symptoms beyond what
was otherwise supported by the record. Seeial Security Rutig 96-7p, 1996 SSR LEXIS 4,
at *15-17 (requiring the ALJ to consider “thegidee to which the individual's statements are
consistent with . . . information about meditastory and treatment . . . and observations by

other persons concerning the widual’s daily activities”);_Irlanda Ortiz v. Sec’y of Health &

Human Servs.955 F.2d 765, 769 (1st Cir. 1991) (considgr‘gaps in the medical record as

‘evidence’ as to severity of synpms). The Court finds no error.

C) Alberts’s Work History
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Alberts also argues that the ALJ failedrexognize Alberts’s work history as a factor
weighing on credibility. Alberts argument is that because she worked every “nearly every year
since 1979 that this entitles her ‘wubstantial credibility when alming an inability to work.”

D. 9 at 17; R. 123 (earningsstory). Alberts and the Comasioner both note that the First
Circuit has not addressed whether one’s work history should inform a credibility determination.
D. 9 at 17; D. 12 at 19 n.6. Circuits that have addressed wstdrjhias a factoin evaluating
credibility do so in part on the basis that a I6pgor work history jusifies the inference that

when [a claimant] stop[s] workinghe claimant] did so for the asons testified to.” _Singletary

v. Sec'y of Health, Ed. & Welfare623 F.2d 217, 219 (2€Cir. 1980);_see als®@’Donnell v.
Barnhart 318 F.3d 811, 817 (8th Cir. 2003). Even & @ourt accepts that rationale, Alberts’s
direct testimony and her counseling records ssigtjeat Alberts stoppkeworking for reasons
unrelated to her disability.

As the ALJ noted in his decision, R. 19, Altsetestified that she stopped working after
having an argument with her ®eegarding Alberts not wantirtg work “overnights” because
her dog would be up barking all night. R. 19;2R. Furthermore, while not stated in the ALJ’s
opinion, Alberts’s counseling recardshow that in April 2008, jugtrior to leaving her job,
Alberts reported that she waxt a new job, and in June 2008 bAits reported that she was
concerned that she would not receive unemployrbengfits or disability benefits because she
left her job “under [her] own free will.” R. 227 (WFCS progress note of June 26, 2008); R. 238
(WFCS progress note of April 18, 2008). In Redny 2009, the counselj notes reflect that
Alberts was resistant to obtaining a part-tino® j‘due [to] possible repercussions from the
government, i.e., denial of SSI.” R. 307. Alltbis direct evidence was before the ALJ, and

would tend to counter any substantial inferenloeud the credibility of Alberts’s claims based
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upon her past work history. S&ecial Security Ruling 96-7p, 1996 SSR LEXIS 4, at *15-17
(requiring the ALJ to consider “the degree toiebhthe individual’'s st&ments are consistent
with . . . observations by other persons concerniagrtividual’s . . . efforts to work.”) In fact,
the ALJ did take note of Albertsigork history, but found that it véanot a positive factor. R. 19
(noting that Alberts’s “work history — and theature of her separation from her most recent
employer — does not tend to support her atiega of a disabling medical condition”).
Accordingly, the Court finds no error.
3. Vocational Expert’'s Testimony

Alberts argues that the Al&rred in relying on the VE'sestimony that Alberts could
work in the state and national economy becdhs€eVE's testimony was based on an allegedly
flawed RFC provided by the ALJ. Pl. MenD. 9 at 18. Giving a flawed RFC to a VE

undermines the relevance of the VE’s testimodyocho v. Sec'y oHealth & Human Servs.

670 F.2d 374, 375 (1st Cir. 1982). Here, Albentgues that the RFC was flawed because it
“was based entirely upon the wpported opinion of [Dr. McKena].” D. 9 at 18. But as
already discussed above, the RFC determingdhe ALJ and then given to the VE was
supported by substantial evidencehe record. Accordingly, th&LJ did not commit reversible
error in relying on the VE’s opion as to Alberts’s ability to work in the local or national
economy.
V. Conclusion

Based on the foregoing, the Commissionenttion for an order affirming his decision,
D. 11, is GRANTED and Alberts’s motion for juahgnt on the pleadings, D. 8, is DENIED.

So Ordered.

& Denise J. Casper
Lhited States District Judge
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