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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

AHMAD M. RAAD,
P aintiff,
V. CivilAction No. 11-11791-DJC
LIME FINANCIAL SERVICES, LTD.,
and VANDERBILT MORTGAGE
FINANCE, INC.,

Defendants.
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MEMORANDUM AND ORDER

CASPER, J. September 28, 2012
l. Introduction

Plaintiff Ahmad M. Raad (“Raad”) bringsighaction against Defelants Lime Financial
Services, Ltd. (“Lime”) and Vanderbilt Mortgage Finance, Inc. (“Vanderbilt”) alleging violations
of federal and state law in connection with the issuance of a loan and its subsequent modification
that Raad used to refinance the mortgage smdsidence. Defendant Vanderbilt has moved to
dismiss pursuant to Federal Rule of Civil &dure 12(b)(6) for failuréo state a claim upon
which relief can be granted. For the reasons set forth below, Vanderbilt's motion to dismiss is
GRANTED in part and DENIED in part.
Il. Factual Allegations

The Court accepts the following allegationsnfr Raad's amended complaint as true,

Ocasio—Hernandez v. Fortufio—Bursé40 F.3d 1, 12 (1st Cir. 2011), and “draw][s] all
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reasonable inferences in favor of the plaintiff[Gargano v. Liberty Int'l Underwriters, In&G72

F.3d 45, 48 (1st Cir. 2009).

On April 20, 2007, Raad purchased the desce at 21 Marie Drive, Andover,
Massachusetts (the “Property”D. 5 1 4. To finance thipurchase, he took out a purchase
money loan for the amount of $616,500.00 from Equifirst Corporationy . This loan was
secured by a mortgage (the “April@0Mortgage”) on the Property. IdA few months later, on
August 8, 2007, Raad refinanced his propertytdking out a new loan from defendant Lime
with an initial principal balance of $650,750.00. fd6. This loan was secured by a new
mortgage (the “August 2007 Mortgage”) on theparty and the origina\pril 2007 Mortgage
was discharged. 1d] 5-6.

In connection with the August 2007 Mortgage, Raad was given copies of documents
regarding the terms and detaid$ the loan transaction._ Id] 8. Raad alleges that these
documents contained various misstatements and omissions:

“a. On the form titled, ‘Itemization of Amouinanced,” the amount states as a payoff

to HomeEq Services the amount of $625,08580wever, according to the ‘Settlement

Statement,’ [l]ine 104, the amount paid to HomeEq was $623,944.74.

b. On the form titled, ‘Itemization of AmouRinanced,’ the amount stated as ‘recording

fees’ is $500.00. However,dhotal recording fees asated on the ‘Settlement

Statement,’ [[Jines 1201 and 1204, is $240.00.

c. Raad was provided with two copies oNatice of Right to Cacel’ . . . neither of

which state the date of the transaction erehding date of the period in which Raad

could cancel the transaction.

d. The ‘ltemization of Amount Financediaws a $300.00 appraisal fee as being paid on
Raad’s behalf to others . . . However, Raad himself paid this amount.

e. The ‘ltemization of Amount Financed’ shows an amount of $818.00 described as a
‘[p]ayoff to the City of Boston.” The ‘&tlement Statement,’ [lJine 1303, shows the
same item. However, Raad notified the agfof the closing attorney that this amount
had been paid years earlier. Nonetheldgs$818.00 apparently was deducted from the
amount which should otherwise have been paid to Raad.



f. The ‘ltemization of Amount Financestates the amount financed as $645,467.72,
which is the same figure for the ‘amount ficad’ stated on the form[] titled ‘Federal
Truth-in-Lending Disclosure’ statement providedRaad at the closing. However, all of
the individual items stated on the ftézation of Amount Financed’ total $633,485.00, of
which $5,282.28 are shown as being included ifittaace charge for this transaction.
Thus, according to the ‘ltemization of Amount Financed,’ the total being paid on Raad’s
account/paid to others on behalf tote#28,203.00. When this amount is added to the
amount of $19,407.66 shown on the ‘Settlemeate®tent’ as being paid to Raad, the

total of the amounts being paid. should have equaled $647,610.66. This would have . .
. resulted in the lender being able taxde Raad only $3,139.34 as finance charges (the
difference between $647,610.66 and the loan amount of $650,750.00). As noted above,
the lender in fact charged $5,282.28 as finance charges.”

Id. 1 8. Sometime before February 26, 2009¢wmi@ant Vanderbilt became the holder of the
August 2007 Mortgage. Id] 10. On February 26, 2009, Raad received a document entitled
“Modification to Promissory Note to ProviderfReduced Interest Ragad Revised Repayment
(Including Establishment of BallooRayment)” from Vanderbilt. _1d] 11. Raad signed and
returned this document, thereby modifying teems of his existing En (the “February 2009
Modification”). 1d. Along with the modification documerfRaad also received two copies of a
“Notice of Right to Cancel,” which Raad ackn@dfed having received in writing. The notices
stated:
“You are entering into a transamti that will result in a mortgagéen or security interest
on/in your home. You have a legal right unfbzleral law to cancel this transaction
without cost, within three business daysnifrwhichever of the following events occur
last:
(7) the date of this traastion, which is 2/26/2009; or
(8) the date you received youruin in Lending disclosures, or
(9) the date you received thistice of your right to cancel.”
Id. 111-12. Raad has never received any Trutteiding disclosures pertaining to the February
2009 Modification. 1d{ 14.
On March 29, 2011, Vanderbilt, through counsant a letter to Ral threatening to

foreclose on the August 2007 mortgage. fld6. On May 23, 2011, Raad, through counsel, sent



Lime and Vanderbilt a letter stag that Raad was rescinditige August 2007 Mortgage. If.
17} On June 23, 2011, Vanderbilt became the ptegonolder of record of the August 2007
Mortgage. _1d.f 18. On August 15, 2011, Raad sentcbytified mail the “Mtice of Right to
Cancel” that he had received part of the February 2009 Modifition and a letter stating that
Raad was rescinding the Februar@2Modification to Vanderbilt._1df 19.
[1I. Procedural History

On August 19, 2011, Raad filed a complaint against Lime and Vanderbilt in the Essex
Superior Court. D. 4. On October 11, 20¥anderbilt removed the rttar to federal court. D.
1. On October 13, 2011, Vanderbilt moved to dssnthe complaint under Fed. R. Civ. P. 12(b)
(6). D. 2. On October 27, 2011, Raad filed an opposition to that motion and an amended
complaint that was substantially the same as his original complaint. D. 5, 6.

In his amended complaint, as to theigist 2007 Mortgage, Raaalleges that Lime
violated the Massachusetts Consumer Credd#t Casclosure Act (“MCCCDA”), Mass. Gen. L.
c. 140D, § 1 et segand the Federal Truth in LendingtAETILA”), 15 U.S.C. § 1601 et segby
having failed to give Raad a proper “Notice ofjRito Cancel” and by having failed to provide
Raad with adequate and correct information réigg his loan. D. 5. §{ 21-23, 29-31. He also
alleges that under both Massachusetts andriketiev his right to rescind the August 2007
Mortgage transaction “may be exercised a &me by way of recoupnmt as a defense to

foreclosure.” _Id.qf 24, 32. He also alleges tha has already rescinded the August 2007

! Raad states in his amended complaint that “[b]y a letter to Lime and Vanderbilt, dated May 23, 2011,
Raad, through his attorney, rescinded_the A4007 Mortgage.” D. 5 at 17 (emphasis added). The Court
assumes, to Raad’s benefit, that this is a typographical error and that Raad wrote to rescind the August 2007
mortgage. Raad earlier alleges, and this Court assasrtese, that the April 2007 mortgage had already been
discharged as part of the August 2007 refinance transaction. Neither party submittedadditicumentation
related to any of the transactions at issue with the pleadings.

2 Lime has not been served and has not appeared in this matter. In its notice of removal, Vanderbilt reports
that Raad’s counsel has been unable to locate Lime. Theymessuggestion in the record that Lime is no longer in
business. D. 1 ex. B.
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Mortgage and that Lime and Vaartilt are in violation of lawby not having “takn any action
to reflect the termination of the security interesPlaintiff’'s property or to return to Plaintiff all
money or property given by him to anyone.” 4. 26, 34. Raad alsoeds a “determination as
to whether [he] terminatédhe August 2007 Mortgage, idl 39A, “a decree discharging the
August 2007 Mortgage,” id] 39B, or in the event that Rahds not terminated the August 2007
Mortgage, a “determination by this Court of thecamt, if any, that is due from [Raad] . . . and
for a decree of redemption tiie August 2007 Mortgage,” id. 39C. Raad alleges and seeks
unspecified damages and requests sucéfradi the Court deesvappropriate. Id[ 27, 35, 39D,
E.

In his amended complaint, as to the Febri2009 Modification, Raadlleges that “the
time permitted by agreement of the parties faa@Rto rescind the [February] 2009 Modification
has not expired,” idY 14, and that he in fact resded the modificatio by his August 2011
certified letter to Vanderbilt, id] 19. Raad seeks a declaraticat tie was entitled to rescind the
February 2009 Modification, anttonsequently, by referencéie [August] 2007 Mortgage,”
Opp. Mot. Dis. D. 9 at 3, because the tim&ancel the transaction has not expired.

On November 10, 2011, Vanderbilt filed a mottordismiss the amended complaint. D.
7. On November 22, 2011, Raad filed his oppositiin.9. The Court denied the motion to
dismiss the original complaint as modi2/14/2011 docket entry,nd after a hearing on
Vanderbilt's motion to dismiss the amended ctaim, took the matter under advisement. D.
10.

IV.  Discussion
To decide a motion dismiss, the Court must determine if the well-pled facts alleged

“plausibly narrate a claim for relief.”_8atz v. Republican State Leadership Cons69 F.3d




50, 55 (1st Cir. 2012). Stated difémtly, on the plaintiff's view othe facts, the Court should be
able to “draw the reasonable inference thatdéfndant is liable for the misconduct alleged.”

Ashcroft v. Igbal 556 U.S. 662, 678 (2009); seeasio—Hernandes40 F.3d at 12.

As grounds to dismiss, Vanderbilt denies tRalad has already rescinded his mortgage;
and that Raad’s TILA claims are time barredTityA’s three-year “statute of repose”; that Raad
must have alleged, and did ralkege, the ability tdender the considerat he received in 2007
(here, the loan proceeds paid out both on Rdaehalf and to Raad) to rescind the August 2007
Mortgage transaction; that Raad has no rightesbupment; that Raad’s claims regarding the
inadequacy of the disclosures provided to Rasag@art of the August 2@(Mortgage transaction
fail as a matter of law; and that Raad’aicls based upon the February 2009 Modification fail
because that transaction iseexpt from requiring new disclosures. D. 8 at 2, 4.

A. Raad Has Not Rescinded His Mortgage

Raad asserts that he has rescinded his ARPO¥ Mortgage. D. 5 § 17, 19; D. 9 at 3.
He has not, as simply saying so does not mala. The mere assem of the right of

rescission, by itself, dgenot void a security interest. In re Cromwdb1 B.R. 90, 130 (Bankr.

D. Mass. 2011) (citing Large Wonseco Fin. Servicing Corp292 F.3d 49, 54-55 (1st Cir.

2002)), rev’d on other grounds sub. n@@nomwell v. Countrywide Home Loans, In2012 WL

4127910, at *8 (D. Mass. Sept. 20, 2012) (affirmingKvaptcy court’s ordethat the court need
not condition rescissioon tender provided thadlaintiff met requiremeist for rescission under
TILA and MCCCDA). “If a lender disputea borrower's purported right to rescind, the
designated decision maker . . . must decide wheligeconditions for rescission have been met.
Until such decision is made, [the borrower haisly advanced a claim seeking rescission. The

agreement remains in force . . ..” Larg62 F.3d at 55.



There is no common law right in Massachtséo rescind a loamontract absent a

showing of justifiable reliance on fraudulent matenasrepresentations. Elias Bros. Rests., Inc.

v. Acorn Enters., In¢.831 F. Supp. 920, 927 (D. Mass. 198)oting_ McGrathv. C.T. Sherer

Co.,, 291 Mass. 35, 58 (1935)). That situation is alkged here, and so Raad’s attempt to
rescind must have a statutory basis.

B. Raad’s TILA Claims are Time Barred

Raad alleges a right to résd under 15 U.S.C. 8§ 1601 et sekmown as the Truth in
Lending Act (“TILA”). The Court has serious doulttst TILA is even applicable in this cabe.
Even if it is, the right of rescission lasts thggmars after consummation tife loan transaction
where material disclosures are incorrectnot provided. 15 U.S.C. § 1635(f); sBeach v.

Ocwen Fed. Bank523 U.S. 410, 412 (1998) (“[Section] 1685¢ompletely extinguishes the

right of rescission at the end of the 3-yearqu¥). Raad’s Augus2007 Mortgage transaction
occurred on August 8, 2007. Raad filed ghissent action on August 19, 2011, over one year
after TILA's rescission period hadin. Raad cannot rely on TILAs his basis for rescission.
His claim for damages is similarly time barred5 U.S.C. § 1640(e) t@ing that claim for
damages must be brought “one year fromddute of the occurrenad the violation”).

C. Raad’s Right to Rescission othe August 2007 Mortgage Under the
MCCCDA

Massachusetts has adopted its own wersef TILA known as the Massachusetts
Consumer Credit Cost Disdore Act (‘“MCCCDA”). Mass.Gen. L. c. 140D, 8 1 et seq

“[Blecause [the statutes] are stdostially similar, we construe the Massachusetts credit statute

3 A seemingly fatal problem for Raadifaim of rescission based on Tili&that “a Massachusetts resident
can bring a claim for damages under § 1640 of TILA, but cannot rescind a credit transaction undesf $hb$35
statute; he or she can pursue that remedy only under [M]JCCCDA.” In re Des$RB.R. 716, 722 n.6 (Bankr.
D. Mass. 1997). SeRelini v. Washington Mut. Bank, EA112 F.3d 17, 26-27 (1st Cir. 2005); In re Cromyfil
B.R. 99, 116 & n. 92 (Bankr. D. Mass. 2011) (ekpley preemption interaction between MCCCDA and TILA).
However, since Raad also seeks damabesCourt addresses the TILA claim.
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‘in accordance with’ TILA absent reason to do otherwise.” In re F@d#2 F.3d at 241 (quoting

McKenna v. First Horizon Home Loan Corg.75 F.3d 418, 422 (1stiC2007)). One notable

difference between the statutes is that MO@Cestablishes a maximum four-year window to
seek loan rescission and damages. Mass. IGan.140D, 8§ 10(f). This expanded window is
applicable, for example, where the lender hasdditeprovide all “material disclosures.” The
Supreme Judicial Court held that “any understatet of a finance charge beyond the de minimis

range is a material nondisslare,” Mayo v. Key Fin. Servys424 Mass. 862, 865 (1997).

Accordingly, the amended complaint alleges a plausible claim that the inconsistencies in the
finance charge constitute sucHelds in material disclosures.

Relevant to this case, however, is thathee the Massachuset®ipreme Judicial Court
nor the First Circuit appears to have determined the key event that must occur within
MCCCDA's four-year window in ordeto rescind a covereansaction. It matts in this case
whether the key event is that written noticeddeen to the lender (here, as alleged, May 23,
2011, and within the four year period), or that action be brought ioourt (here, August 19,
2011, and just outside the four year period). Fedenaits are split as to the applicable end date

in the similarly worded TILA._Compare, e.dRosenfield v. HSBC Bank, USA81 F.3d 1172,

1182 (10th Cir. 2012) (requiring lawi$ to be commenced within prescriptive period) with

Gilbert v. Residential Funding LLG678 F.3d 271, 276-278 (4th Cir. 2012) (requiring only

written notice within prescriptive period). Witduch a split of opinion, and no briefing on the
matter from the litigants, the Court declinesdismiss the MCCDA claims on this basis where
written notice was given withithe four-year time period.

Even were the Court to agree thatad falls within the four-year period under

MCCCDA, a number of courts reme that the borrower allege show the ability to tender the



consideration received to rescind the loan. ®&ls Fargo Bank, N.A. v. Jaaskelainen (In re

Jaaskelainen)407 B.R. 449, 450 (D. Mass. 2009) (Zohg), (noting that‘although the First
Circuit has not spoken, the majority of courts to consider the issue agree that courts have the

equitable power to condition resc@si on tender by the borrower”); see aldm. Mortg.

Network, Inc. v. Shelton486 F.3d 815, 820-21 (4th Cir. 2007); Yamamoto v. Bank of New

York, 329 F.3d 1167, 1172-1173 (9th Cir. 2003); see genefidligmas B. Merritt, 35A

Massachusetts Practice, Consumer 1&#4:31 (3d ed. 2010) (observitigat “[c]ourts have, in

fact, frequently conditioned rassion on the consumer's retwhthe monies advanced by the
creditor”). But this view is natiniversally held, even within thiSircuit. Anothe district judge
has recently affirmed the ruling of a bankrupjpegige who had disagreed with the view that a
court can require a showing of ahility to tender._CromwelP012 WL 4127910, at *8, aff'g In
re Cromwel] 461 B.R. at 129-136 (arguing that in bankoyphe effect of rquiring tender is to
unfairly discriminate between creditors and ngtithat equitable powetio require tender is
beyond the power of the bankruptcy coumtjany of the concerns of Cromweihcluding unfair
discrimination amongst creditors and the banlaymourt’'s limitations on its equitable power,
are not present here.

Raad argues that MCCCDA's plain language doatsrequire the obligy to be able to
tender consideration to the creditor to rescindam.|oRaad is correct that the statute by its plain
terms seems to provide for a non-simultaneousssea process in whicthe creditor tenders
first when the obligor wishes to rescind thensaction. Mass. Gen. L. 140D, 8§ 10(b). However,
the plain terms of the statute alstate that “[u]pon the performem of the creditor's obligations

under this section, the obligor shédinder the property to eéhcreditor . . . .” _Id.(emphasis

added). It destroys the equitaldoncept of rescissido allow the obligor to obtain the benefit



of a so-called “rescission” while ignoring hisilglp to carry through wth his obligation. The
Court further notes that “the procedures prged by this subsection [Mass. Gen. L. 140D, §
10(b)] shall apply except when otherwise ordered by a court.” Tlde scope of the Court’s
discretion regarding the procedure for resiols is borne out by the applicable MCCDA
regulations under 209 C.M.R. § 32.23(4). tAs First Circuit made clear in Larg292 F.3d at
54-55, whether a debtor has rescinded a tramsaatihere the obligor contests same, is for the
Court to determine. CromweR012 WL 4127910, at *9 (noting that under Larg®urts in this
circuit must acknowledge that rescission is cappropriate where it igndisputed or a judge
finds the necessary conditionsfieescission]”). Accordingly, whether a consumer “rescinds a
transaction” is a detmination that is not automatic urrdtae MCCDA, Mass. Gen. L. c. 140D,

8 10(b) and 209 C.M.R. § 32.23(4)(a). The efiacsuch rescission—i.€the security giving
rise to the right of rescissidrecomes void and the consumerlishat be liable for any amount”,
id.—does not occur until theoaditions for such rescission have been met.

The procedure for rescission, namely the procedure under Mass. Gen. L. c. 140D, §
10(b), 209 C.M.R. § 32.23(4)(b) & )cshall apply “exceppwhen otherwise ordered by a court.”
Therefore, whether a transactierescinded (and the effect shme on the obligor's security
interest) is not consummated until the gadure for doing so igollowed including such
procedure as otherwise ordered by this Coctordingly, working within the bounds of the
discretion provided under the MCCDA and the @sugeneral equitable power, the Court shall
require Raad to demonstrate his ability to tendervalue of consideration originally received in
order to rescind the August 200Mortgage transaction. Heréhe Court is concerned that
Vanderbilt's assertion is correct that Raad pesHagpnot really seeking rescission, but rather he

is seeking to avoid his loan lamtion altogether while keepinigis house.” D. 8 at 8. Raad
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requests as relief “a decree discharging the August 2007 mortgage”thather true unwinding

of the transaction. D. 5 1 39Accordingly, the Court will ater Raad to amend his complaint
“plausibly narrating a claim for relief” of seission — which means plausibly alleging facts
regarding Raad’s ability to fulfill his obligatioms a mutual return of consideration —to proceed
on this claim. The Court further notes thakpwa year has passed since Raad commenced his
lawsuit in state court and thattime interest of judicial economy, and fairness to the parties, there
is no good reason to spend further resources detegnwhether Raad is entitled to rescission if
he cannot effectuate réssion if he prevails.

D. Raad Has No Right of Recoupment

Raad claims that his right to rescince tAugust 2007 Mortgage transaction “may be
exercised . . . by way of recoupment as a defem$ereclosure.” D5 |1 24, 32. “A right in
recoupment is akin to a defense, which arfsesm some feature dhe transaction upon which
the plaintiff's action is grounded. As develop@dMassachusetts] common law, the doctrine of
recoupment permits the crediting of recipradghts against each other where those rights arose

under the same transaction, typically the same contract.” In re DiVjt6#tioF.3d 273, 289 (1st

* In this sense, the facts alleged here are different from Cron®@alp WL 4127910, at *8, that concerned
the priority of the Bank’s interest in the property, wheti®an unsecured interesttfie transaction was rescinded)
or a secured interest (if the transaction was not rescinded). Given the circumstances alleged hars, this C
requires, pursuant to discretion provided in MCCDA, modification of the sequence of the procedesei$sion
given the parties’ equitable interests and the fact that Réladevitably need to tender to effectuate the rescission
he seeks.

® Though Vanderbilt does not raise this argument, thetGorther notes that even if the right of rescission
is available, it would perhaps be applicable at most “to the extent that the [August 2007 Mortgage refinance
transaction] exceeds the unpaid pifral balance [resulting from the ApBi007 Mortgage purchase money
transaction], any earned unpaid finance charge on the existing debt, and amounts attributiedtiselebsts of the
refinancing or consolidation.” Thomas B. M#, 35A Massachusetts Practice, Consumer Bald:14 (3d ed.
2010). Generally, the right to rescind in MCCCDA is applicable to a “residential mortgage transaction”
including refinances, at least with the same creditor, evtierre are no additional monies advanced to the obligor.
Mass. Gen. L. 140D, § 10(e)(1). In other words, it seemesthat Raad’s “right to rescind only applies to the new
amount financed that exceeds the principal balance plus any earned unpaid finance charges.” , @&inBvell at
118. Here, Raad’s right tescind could be limited to the “$19,407.66 shown on the ‘Settlement Statement’ as being
paid to Raad.” D. 5 { 8F. Raad potentially may not be entitled to rescind the remaining balance.
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Cir. 2012) (quoting In re Fidle210 B.R. 411, 420 (Bankr. D. Mass. 1997), vacated in part on

other grounds226 B.R. 734 (Bankr. D. Mass. 1998)ternal quotations omitted)).

Here, fatally, Raad does notiflg his claim for recoupment as a defense. Raad argues
that his recoupment claim @oper given Vanderbilt's “threatfp foreclose the [August] 2007
Mortgage.” D. 9 at 10. The thakof a non-judicial foreclosumoes not constitutan action, to

which Raad could respond by filing an actionfecoupment in court. In re DiVittorj&@70 F.3d

at 289 n. 12 (citing Kelly v. Dg@sche Bank Nat'l Trust Cor89 F. Supp. 2d 262, 266-67 & n. 6

(D. Mass. 2011) (holding that plaintiff's action for rescissn in response to non-judicial
foreclosure proceedings did “nassert[] recoupment as a defense,” but rather was an “attempt(]
to use [recoupment] to obtain affirmatikedief (cancellation ohis debt)”)).

Raad also asserts that after he filed hisspnt case, “it appears that . . . Vanderbilt
commenced a Soldiers and Sailacsion in the [Massachusetts]iéiCourt.” D. 9 at 10. Raad
cursorily argues that hisecoupment claim is a defense tatthater action. Even had Raad
provided any further details regard that action to the Countecoupment cannot be asserted as
a defense to an action that did get exist when recoupment was sought.

E. Raad is Not Entitled to a Declaration of Amount Owed

Raad seeks a decltiom of the amount owed undeshAugust 2007 Mortgage. Raad has
not pled sufficient facts to allege that a caseantroversy exists as to the amount owed. Ernst

& Young v. Depositors Econ. Prot. Corpl5 F.3d 530, 534 (1st Cir. 1995) (noting that a

“federal court [may] grant declaratory reliefancase of actual controversy [but that] the courts,
not the litigants, ultimately must determiménen declaratory judgmén are appropriate and
when they are not”). Raad does not allege ang fmuggesting that there is an actual dispute as

to the amount currently due on his mortgage, aschow much Raad believes is owed and how
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much Vanderbilt is claiming. See Ashcroft v. Ighab6 U.S. 662, 678 (2009) (noting that a

“complaint [does not] suffice if it tenders ‘nedt assertion[s]’ devoidf ‘further factual

enhancement.’ (quoting Bell Atl. Corp. Twombly, 550 U.S. 544, 557 (2007)). Accordingly,

the Court dismisses as much of the complaint as seeks declaratory relief as to this matter.

F. Even if Raad Had a Contractual Right toReceive New Disclosures as Part of
His February 2009 Modification, Resmding the Modification Will Not
Provide Raad with a Claim Upon Whch the Relief Sought Can Be Granted

Raad claims that the language containethe“Notice of Right toCancel,” and quoted
supra created a contractual rigHfbr Raad to “cancel [the February 2009 Modification]
transaction without cost, within three business dey® . . . the date [Raad] received [his] Truth
in Lending disclosures,” D. 5 § 12, and that he never received these disclosures.

Even assuming that the contractual language supplied by Vanderbilt as part of its
February 2009 Modification may have grantedad the right to cancel the February 2009
Modification until Raad receivedruth in Lending disclosures, &aad argues, the effect of the
cancellation of the February 2009Mification would be to returthe parties to the status quo
antebefore the February 2009 Modification traoson took place: Raad and Vanderbilt would
return any consideration receiveddahe loan terms would revert wehat existed before the loan
modification. Here, the terms of the Aug@607 Mortgage and loan would still apply.

It appears that Raad imeed with his August 15, 2011 letter, purportedly cancelling the
February 2009 Modification, to cancel the Aug@807 Mortgage transaction and not merely
revert his loan to its pre-modification termB. 9 at 3 (arguing that by rescinding the February
2009 Modification he will “rescind . . . conseadtly, by reference, the 2007 Mortgage”).
However, by the plain language of Raad’'s ommended complaint, D. 5, the terms of the

February 2009 Modification permitted only the caltation of the February 2009 Modification.
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Accordingly, the Court dismisses that porti of Raad’s claim that rescission of the
February2009 Modification will alseescind the August 2007 Mortgae.
V. Conclusion

Vanderbilt's motion is GRANTED in part arldENIED in part. Acordingly, the Court
DISMISSES all of Raad’'s claims except Ra@adlaim for rescission and damages under
MCCCDA relating to the August@®7 Mortgage and, as to thadscission claim, ALLOWS
Raad to amend his complaint within fifteen ddgem the date of this order plausibly stating
facts that he is able to tender all consideratioat he received, orsitreasonable value, to

Vanderhilt.

SoOrdered.

& Denise J. Casper
Lhited States District Judge

® Because the Court agrees that Raad’s TILA claims are time-barred and that Raad must
be able to tender considedat to obtain rescission, theoGrt does not reach Vanderbilt's
arguments as to the adequacy of the August 200Tgllige disclosures. light of the Court’s
ruling regarding the February 2009 Modification, the Court doeseamh the argument that the
2009 transaction is exempt framquiring new disclosures.
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