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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

DANILO LOPES,
Plaintiff,
V. Civil Action No. 11-cv-12063

JOHN BELAND et al.,

Defendants.

[ i P N i S N N

MEMORANDUM AND ORDER

CASPER, J. March 29, 2014
l. Introduction

Plaintiff Danilo Lopes (“Lopes”), a Maashusetts Departmenf Correction (“DOC”")
inmate, has brought this lawsuit against the bad#ats: Luis S. Spencer, DOC Commissioner;
Lawrence M. Weiner, Assistant Deputy Commissioftg Clinical Services; Lisa A. Mitchel,
Superintendent of Old Colony Correctional Genta DOC facility; Scott E. Anderson, Acting
Superintendent of MCI-Shirleyg DOC facility; Thomas E. Dikhaut, Superintendent of Souza-
Baranowski Correctional Center (“SBCC")a DOC facility; Anthony M. Mendonsa,
Superintendent of SBCC; and Thomas M. Tptastitutional Grievance Coordinator of SBCC
(collectively, “the DOC Defendants”) and MHKlorrectional Services, Inc. (‘“MHM”); George
D. Johns, MHM'’s Regional Vice President; Jdel Andrade, MHM’s Director of Clinical

Programs for Massachusetts; DJ Hager, MHRIevance and Appeal Coordinator; and John
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Beland, MHM’s Mental Health Director f@BCC (collectively, “the MHM Defendants®).D.

54 (Second Amended Complaint). Lopes has allegelations of his substantive due process
rights under federal and state law (Counts | andolidredural due process rights under federal
and state law (Counts Il and IVihe Eighth and Fourteenth Angments of the United States
Constitution (Count V); and the Americans wibisabilities Act (Count VI), based on the
Defendants’ alleged failure to abide by a mehtlth order requiring Lopes to be housed in a
single cell. _Id. The Defendants have moved for sumnjadgment on all aunts on the grounds
that Lopes failed to exhaust his administrativeedies prior to filing suit, as required by the
Prison Litigation Reform Act (“PLRA”). D. 79D. 92. For the reasons discussed below, the
Court DENIES IN PART the DOC Defendants’ tiam, D. 79, as to the exhaustion issue, but
ALLOWS the motion IN PART only insofar as it DISMISSES Lopes’s ADA claim, Count VI of
the Second Amended Complaint; and ALLOW® MHM Defendants’ motion, D. 92.

[l Facts

Unless otherwise noted, the following faete undisputed, as indicated in the MHM
Defendants’ statement of material facts 98, and Lopes’s response to same, D. 101.

A. Background

Lopes is an inmate in DOC custody, D. 9% . 101 { 1, and has been incarcerated at a
number of DOC facilities over ¢hpast several years. S8e94 |1 6-7; D. 101 1Y 6—7. From
May 2009 to May 2011, Lopes was incarated at MCI Shirley._ Sde. 94 § 6; D. 101 | 6.

From May 2011 to January 2012, he was incarcerated at SBCC. Id.

The parties have since stipulated to tlei$sal of Defendants Andrade and Johns from
the complaint. D. 68.



Lopes alleges that in 2005, the DOC grdnkeém a “single cell restriction” due to a
“medical condition that renderedunsafe for him” to be housed withcellmate. D. 94 { 5; D.
101 1 5. Lopes further alleges that since 2009,0BC intermittently disregarded this single
cell restriction, at times housingnhiin a single cell and at othemes with a cellmate. D. 94
5 7,D.101 915, 7.

MHM is the medical contractor responsilite DOC’s mental health services. D. 94
27; D. 101 1 27. According toehDOC's grievance policy, griemaes regarding “medical or
clinical decisions related to an inmate’s physmamental condition” must be made directly to
MHM, which is required to maintain itswn grievance policy. 103 C.M.R. § 491.08.

B. Lopes’s DOC Grievance and MHM Grievances

After a number of disciplinary actionsi@é suicide attempts stemming from Lopes’s
disagreement with DOC placing him double bunk cells, D. 99Y 7-10, 12, 14-15; D. 101 1
7-10, 12, 14-15, Lopes filed an MHM grievandated October 13, 2011, requesting a single
bunk cell (“the MHM Grievance”).D. 94  21; D. 101 § 21; D. %&- The record suggests that
at the time, Lopes’s single cell status was still in place. Fedeuary 29, 2012 Letter from
MHM to Lopes (D. 54-5 at 2) (noting thatdy have had an unexpired single cell restriction
order from 2005”).

In a letter dated October 14, 2011, MHM denied the grievand@agsthat the “mental
health department is not responsible for housimdy @assification issues.D. 94 § 22; D. 101 |
22; D. 54-4. The letter furtheraged that Lopes should “refer [hisequest directly to security
personnel” and informed Lopes that he was lkedtito file a first level appeal to the MHM
Grievance and Appeal Coordinaibhe did not agree with MHM grievance response D. 54-4

at 2.



1. Lopedg=ilesDOC Grievance

Lopes filed a formal grievance witheglDOC, dated November 1, 2011, which alleged
that his single cell status was not being hond¢fgee DOC Grievance”). D. 94 1 11; D. 101 |
11; D. 54-3 at 2. In the grievance, Lopesated his “need for a single bunk cell due to [his]
serious mental health and safety needs, attempted suicide, on watch, D-reports, confiscation of
my property. . ..” D.54-3 at 2.

In a notice dated November 21, 2011, the DXOi@stitutional Grievance Coordinator
informed Lopes that he would be extending time he would take to respond to the DOC
Grievance. D. 96-1 at 10. In a notidated December 6, 2011, the DOC’s Institutional
Grievance Coordinator again extended the timevbeld take to respond to the grievance. D.
96-1 at 11.

On December 8, 2011, the DOC'’s Institutib@ievance Coordirtar denied Lopes’s
grievance, noting that Lopes wasufoently not on single cell status.D. 54-3 at 2. The denial
included a notice stating that the “[d]enied gaece may be appealed to the Superintendent
within 10 working days of the Institution]aBrievance Coordinator’s decision.” Idhere is no
evidence in the record thatopes filed an appeal of thBOC'’s Institutional Grievance
Coordinator’s decision.

2. Lopes Appeals MHM Grievance

On November 17, 2011, Lopes tawmko actions relevant to thisase: (1) in regard to the
MHM Grievance, he filed a first level appdakrm to MHM, D. 101  23A; D. 95-7; and (2)
Lopes initiated this lawsuit. D. 1.

In a notice dated February 29, 2012, MHM deniegdes’s first levebppeal of the MHM

Grievance. D. 101 { 23B; D. 3-D. 95-8. The lettendicated that thempeal was received on



November 29, 2011 and that the MHM Grievaraoed Appeal Coordinator “delayed [his]
response and extended [his] allowance for dueatilig as [Lopes had] remained at Bridgewater
State Hospital.” D. 54-5 at 2. In the ro&tj the MHM Grievance anAppeal Coordinator
acknowledged that the “Inmate Management &yshote[d] that [Lopes had] an unexpired
single cell restriction order from 2005.” lat 2. The letter continued:
However, the fact that you have madeaes suicide attempts while housed in
single cells at [SBCC] calls into questi why a mental héth provider would
mandate that a suicidal inmate be provided privacy to again attempt suicide.
You may be able to earn a single adkignment through established practices
relating to housing unit seniority argbod conduct but the original grievance
decision is upheld.
Id. The letter notified Lopes that he was entitte pursue a second leagpeal with the DOC’s
Health Services Division. Id.

On December 12, 2012, Lopes sent a letteéhe¢oDOC Health Services Division, stating
that he was pursuing a second level appeal94D 24; D. 101  24; D. 95-9. The DOC Health
Services Division responded m letter dated January 16, 20H&knowledging receipt of the
December 1% grievance appeal and stating that]¢cording to information provided by MHM
at this time your current provider has issuednhglsicell order.” D. 94 § 25; D. 101  25; D. 95-
10.

[ll.  Procedural History

Lopes initiated this lawsuit on November 17, 2011. D. 1. On October 1, 2012, Lopes
filed a second amended complaint, D. 54, which remains the operative comPlaiNovember
30, 2012, the DOC Defendants moved to dismisssétcond amended complafor failure to
state a claim upon which relief can be grantaed failure to exhaust administrative remedies

prior to filing suit. D. 79.



On April 5, 2013, the Court converted tb®©C Defendants’ motion to dismiss, D.79,
into a motion for summary judgment only as g®ue of exhaustion, allowing the Defendants to
supplement the record on thexhaustion issue. D. 91. @HVIHM Defendants also filed a
summary judgment motion conoamng the issue of exhaustion dane 17, 2013. D . 92. After a
hearing on January 22, 201the Court took the motions for summary judgment under
advisement. D. 109.

V. Standards of Review

A. Summary Judgment

The Court grants summary judgment when ¢hisrno genuine dispute of material fact
and the undisputed facts show that the moving pargntitled to judgmenas a matter of law.
Fed. R. Civ. P. 56(a). A fact is teaial it if “carries with it thepotential to affect the outcome of

the suit under the applicable law.” $iago—Ramos v. Centennial P.R. Wireless Catp7 F.3d

46, 52 (1st Cir. 2000). The movingarty bears the burdeof showing thathere is no genuine

issue of material fact. Carmona v. Tole@i5 F.3d 124, 132 (1st Cir. 2000). If the moving

party meets this burden, the non-moving yarhust provide specific admissible facts

demonstrating a genuine issue for triBlorges ex rel. S.M.B.W. v. Serrano-Iseé®5 F.3d 1, 5

(1st Cir. 2010), and may not simply rely on giiéons or denials made in pleadings. Anderson

v. Liberty Lobby, Inc, 477 U.S. 242, 256 (1986).

The Court views the record in the light méstorable to the non-moving party and will

draw reasonable inferences infasor. Noonan v. Staples, In&56 F.3d 20, 25 (1st Cir. 2009).

However, if the non-moving party fails to presésupported facts that controvert the factual

assertions” contained in the moving party’s staetof material facts, the Court will consider



such facts admitted. Rodio v. R.J. Reynolds Tobaccp416. F. Supp. 2d 224, 227 (D. Mass.

2006).

B. Motion to Dismiss for Failure to State a Claim

A complaint must provide “short and plain statement of the claim showing that the
pleader is entitled to relief.’Fed. R. Civ. P. 8(a)(2). The Court accepts “the truth of all well-
pleaded facts and draw(s] all reasonable inferetieaefrom in the pleader’s favor.” Grajales v.

P.R. Ports Auth.682 F.3d 40, 44 (1st Cir. 2012). Tlmurt must “determine whether the

factual allegations are sufficietd support the reasonable inferertbat the defendant is liable

for the misconduct alleged.” @aa-Catalan v. United Stateg34 F.3d 100, 103 (1st Cir. 2013)

(quotations and citations omitted).
Although a complaint need neotclude a “high degree ofattual specificity,” it “must

contain more than a rote recital of the edents of a cause of action.” Garcia-Catal&3d F.3d

at 103 (citations omitted). Readitige complaint as a whole, jdhere “need not be a one-to-one
relationship between any single allegation andeaessary element of the cause of action.”

Rodriguez-Reyes v. Molina- Rodrigu&4.1 F.3d 49, 55 (1st Cir. 2013).

V. Discussion

The Defendants argue that Lopes’s complahould be dismissed because he failed to
exhaust his administrative remedies prior to filsuwgt, as required by the PLRA. D. 79; D. 92.
Lopes counters that summary judgnt is improper because: (i¢ exhausted his administrative
remedies; (2) he had no available remedy outsfdiing suit for grieving his mental health

concerns because the MHM graace procedure is not an administrative remedy under the



PLRA; and (3) the Defendants waived their rightdase the affirmative defense of exhaustion.

D. 96. The Court addresses each argument in turn.

A. The Defendants Have Not Met Their Buden of Showing that Lopes Did Not
Exhaust His DOC Admnistrative Remedies

Pursuant to 42 U.S.C. § 1997e(a)), “exhaustibmvailable administrative remedies is

required for any suit challenging prison conditions.” Woodford v.,Ng& U.S. 81, 85 (2006).

The Defendants have the burden of raising @ioding that exhaustion wanot satisfied._ Cruz

Berrios v. Gonzalez-Rosari630 F.3d 7, 11 (1st Ci2010) (citing_Jones v. Bo¢k49 U.S. 199,

216 (2007)). Similarly, Mssachusetts law requireghaustion of adminisitive remedies before
an inmate may file a lawsuit. Ryan v. Pef®& Mass. App. Ct. 833, 838 (2006) (citing Mass.
Gen. L. c. 127, § 38F).

The DOC Defendants have nsdtisfied their burden ofhewing that Lopes failed to
exhaust his administrative remedies prior to glsuit. Setting out the DOC grievance procedure
in the Code of Massachusetts Regulations, 103 C.M.R. § 491, D. 101 § 26, the regulations
require that to file a proper grievance, an inmate must complete and return a grievance form, to
which the DOC'’s Institutional Grievance Coordimamust respond within ten working days.
103 C.M.R. 88 491.09; 491.10. A grievance denial rmistm the inmate that he has the right
to an appeal. 103 C.M.R. § 491.10(4)o appeal a grievance dahithe inmate must file the
appropriate form with the facility’s Superintgemt within ten working days of receiving the
denial. 103 C.M.R. § 491.12.

The parties do not dispute that sometimeanly November 2011, Lopes filed a formal

grievance with the SBCC Superintendent clagnthat needed a single bunk cell due to his
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health needs. D. 101 § 11n a notice dated Novembé&l, 2011, the DOC'’s Institutional
Grievance Coordinator informedopes that he would be extendithe time he would take to
respond to the DOC Grievance. D. 96-1 at 10. In a notice dated December 6, 2011, the DOC'’s
Institutional Grievance Coordit@ again extended the time eould take to respond to the
grievance. D. 96-1 at 11. On December 8, 261 DOC’s Institutional Grievance Coordinator
denied Lopes’s grievance. D. Bdat 2; D. 54-3 at 2. The dahiincluded a notice stating that

the “[d]enied grievance may be appealed te Buperintendent within 10 working days of
Institutional Grievance @rdinator’s decision.” Id.

While there is no evidence in the recdftht Lopes filed an appeal of the DOC'’s
Institutional Grievance Coordinator’s decision, Lopes argues that the Institutional Grievance
Coordinator did not respond to his grievance until December 8, 2011, failing to comply with the
regulation requiring him to eitheespond to the grievar within ten working days or inform the
inmate that he would be extending the timenimich he would respond. D. 100 at 6-8. The
DOC Defendants counter that they compliethwhe timing requirements because while Lopes
dated the grievance November 1, 2011, the DdCnot actually receive the grievance until
November 7, 2011, D. 99 at 3-4, and that lieitutional GrievanceCoordinator properly
extended the time for respondingtte grievance on November 21011. D. 99 at 4 (citing D.

96-1 at 10).

Since exhaustion is an affietive defense, Casanova v. Dub@84 F.3d 75, 77 & n.3

(1st Cir. 2002), it “may be subject to certalefenses such as waiyastoppel, or equitable

tolling.” Id. (quoting Wendall v. Asher162 F.3d 887, 890 {5Cir. 1998)). Accordingly, some

circuits have held or suggested that deferslamdy be estopped from asserting exhaustion as a

defense when they interfered with an inmate’s attempts to pursue administrative remedies. See,



e.qg, Ziemba v. Weznei366 F.3d 161, 163 (2d Cir. 2004) (vacng and remanding lower court’s

decision because the court did not considamgff's estoppel argument and holding that the

“affirmative defense of exhaustion ssibject to estoppel”); Johnson v. Foab1 F. App’x 752,

755-57 (5th Cir. 2008) (holding that tBeipreme Court’s decision in Woodfois48 U.S. at 83,
did not alter the Fifth Circui$ holding that “the exhaustiorequirement may be subject to
certain defenses such as waiver, estoppel, or equitable tolling”) (citations and quotations
omitted).

With such considerations, the DOC Defemdaare not entitled to summary judgment on
the issue of exhaustion. Here, there is a genusputh of material fact as to the date on which
the DOC Defendants received Lopes’s grieeaan Under 103 C.M.R8 491.09(3)(b), “[a]ll
mailboxes or drop boxes identified for inmateegances shall be opened at least once each
working day.” Thereafter, “[a]ll grievancesahbe forwarded to thénstitutional Grievance
Coordinator on the date receivdthe Institutional Grievance Coordinator shall sign, date-stamp
and number each grievance received.” 103 C.M.R. § 491.09(3)(c). Here, Lopes has provided the
Court with admissible evidence by way of an affidavit from another inmate that the inmate
placed Lopes’'s DOC Grievance in the grievamalbox. Affidavit of Rashad Akeem Rasheed
(D. 96-2). Accordingly, the tast the DOC Grievance shoulldve been retrieved by the DOC
was November 2, 2014. Therefore, the Court cannot sag this record that the Grievance
Coordinator extended the response time withinnerking days of receipt by extending the time

period to respond on November 21.

% The only evidence cited by the DOC Defemian support of their argument is the
grievance itself, seb. 99 at 4, which shows that the Institutional Grievance Coordinator
indicated on the form that he received the grievance on November 7, 2011.

10



In light of this disputedsisue of material fact, the Céowannot conclude that the DOC
Defendants complied with themwn grievance policy or thatheir affirmative defense of
exhaustion should not subject @équitable considerations. Giveéhat the Defendants have not
shown that there is no genuirssuie of material fact that walpreclude summary judgment as
to exhaustion, summary judgment in thewdaon this issue is not warranted. 3éaraglia v.
Maloney, 499 F. Supp. 2d 93, 96-97 (D. Mass. 200fdffig that factual disputes precluded
summary judgment because while could not provide documetita that he filed grievances,
the inmate attested that he filed them).

For these reasons, the Cofimtds that the DOC Defendaritave not met their burden of
proving that Lopes failed to exhaust his DOG@nadstrative remedies and DENIES their motion
for summary judgment as to this issue.

B. The Court Allows the MHM Defendants’ Motion for Summary Judgment

Like the DOC Defendants, the MHM Defendaargue that the Court should dismiss the
claims against them because Lopes did not exhesviHM grievance predure prior to filing
suit. D. 93. Lopes arguesathhe should not be obligated ¢domply with the MHM grievance
procedure because requiring inmates to compily & medical contractor’s grievance procedure
is inconsistent with the statutory mandate raggiDOC to establish a grievance system. D. 100
at 3-5. The Court concludes that the MHM grigs@ procedure is consiatewith the PLRA and
that Lopes failed to exhaust his MHM adnstnative remedies prior to filing suit.

1. The DOC Has Provided an Adminidive Remedy for Medical or Clinical
Decisions

While Lopes argues that the MHM grievance procedure was not promulgated by a
governmental entity and thereégris not an availde administrative remedy pursuant to the

PLRA, D. 100 at 8-9, Lopes has not cited amydlrg legal authority for this proposition, apart
11



from the comparison of the state’s authorizstigtute and the regulations promulgated by the
DOC on this issue. Sd& 100 at 4-5. In what Lopes debses as the “only casaddressing the

issue,” D. 100 at 10, a Massachusetts trial tcogjected the defendants’ exhaustion defense
because there was no evidencethe record regarding the medical contractor’s grievance

process. _Kirkland v. BreweMNo. WOCV200800331, 2009 WR603752, at *2 n.2 (Mass.

Super. July 13, 2009). As discudsbelow, the undisputed record this case includes the
specifics of MHM'’s grevance procedure.

The other cases Lopes citessipport of his position are also distinguishable on various
grounds. Two of the cases applied specificedlyMaryland’s DOC grievance procedure and
followed the state appellate cosrtlecision holding that, tei review of the legislative history of
the Maryland Administrative Reedy Procedure grievance process, Maryland’'s prisoner
administrative remedy procedure did not “empass complaints against private medical

providers under contract with the state.” Shannon v. N¢oo CIV.A. ELH-11-3689, 2013 WL

500704, at *7-8 (D. Md. Feb. 8, 2013); Wilson v. Maryland Div. of Cdlo. CIV.A. DKC-11-

111, 2011 WL 2118956, at *2 n.4 (D. Md. May 25, 20@d9th citing Adamson v. Correctional

Medical Services, Inc359 Md. 238 (2000)). Further, in Stevens v. Godid. 99 CIV. 11669

(LMM), 2003 WL 21396665, at *5 (S.D.N.Y. June I®)03), the court noted that there was no
evidence that the “prm grievance tribunal would have had any authority to take some
responsive action to [the inmatemplaints.” That is not the sa here, as the final appeal of
an MHM grievance is made to the DOC HedRérvices Division, D. 98- at 4, as described
below. Finally, in Price v. Reilly697 F. Supp. 2d 344, 355 (E.D.N.Y. 2010), the court based its
decision, in part, on the fact that the correctidaaility had not provided any evidence that its

procedures offered a remedy for thmate’s particular situation.

12



Here, “medical or clinical decisions reldtéo an inmate’s physical or mental condition
shall not be grievable under 103 C.M.R. 8§ 491.00the&s medical contract is required to
maintain its own grievance procedure . . .103 C.M.R. § 491.08. Per the regulations, MHM
must provide a specific grievem procedure for “medical or cloal decisions related to an
inmate’s physical or mental condition.” Id.The provision of amMHM grievance policy for
decisions related directly to the service MH& contracted to provide for the DOC affords
inmates a grievance procedure for this particular type of complaintCasanova304 F.3d at
77 (declining to dismiss on exhaustion groumdsen the DOC had “no grievance procedure
available for complaints of the type” broughttibne inmates). Accordingly, Lopes was provided
an administrative remedy for grieving decisionstezlao the health-related relief that he sought.

2. Lopes Did Not Exhaust the MHM Grievance Procedure

The parties do not appear to dispute thigies took the appropriate steps to invoke the
MHM grievance procedure — rah the parties dispute whetheopes prematurely filed his
lawsuit before completing the MW grievance process. The Coaoncludes that the undisputed
facts show that Lopes did not exhaust theNigtievance procedure ipr to filing suit.

It is undisputed that the MHM grievance pedare is the process “to manage informal
and formal inmate grievances regarding mental health services.” D. 101 { 28 (citing D. 95-4).
The MHM grievance policy requires that after iamate files a formal grievance, the Mental
Health Director respond to theigvance within ten working days ofceiving the grievance. D.
95-4 at 3—-4. If the inmate issdiatisfied with the response to kisevance, he may file a first
level appeal to the MHM Grievance and Aap Coordinator. D. 95-4 at 4. The MHM

Grievance and Appeal Coordinatmust then respond to the appeathin thirty working days.

13



Id. at 5. |If the inmate so wishes, he may egdpthat decision to hDOC Health Services
Division. Id.

Lopes filed his MHM Grievate on October 13, 2011. DOL1 § 21. MHM denied the
grievance on October 14, 2011, stgtthat the “mental health gartment [was] not responsible
for housing and classification issues.” D. 1022f(citing D. 54-4). Lopes filed a first level
appeal with MHM on Novembet7, 2011. D. 101 § 23A. Loped not, however, allow thirty
days for the MHM Grievance and Appeal Coordimdo respond to his appeal, D. 95-4 at 5, and
instead filed this lawsuit the same ddypvember 17, 2011. D. 1. While the Court
acknowledges that Lopes completed the MHM \@ree process duringdhpendency of this
lawsuit, the First Circuit has held that dismissal is the appropriate remedy for an inmate’s failure
to exhaust his administrative remedieopto filing suit, given that “exhaustioprior to the

commencement of the action is an indigadie requirement” under the PLRA. Medina-

Claudio v. Rodriguez-Mate®92 F.3d 31, 36 (emphasis in onigl) (citing Jackson v. Dist. of

Columbig 254 F.3d 262, 268-69 (D.C.Cir. 2001) (r¢jeg the argument that § 1997e(a)
“permits suit to be filed so long as administratremedies are exhausted before trial”); Freeman
v. Francis 196 F.3d 641, 645 (6th Cir. 1999) (“Theigmner, therefore, may not exhaust

administrative remedies during the pendency of the federal séit.”)).

*The Court rejects Lopes’s argument that¢ fhefendants waived éir right to raise
exhaustion as an affirmative defense on the grothratghey twice stipulated to the amendment
of Lopes’s pleadings. D. 96 at 14. Fed. Rv.@®&. 8(c)(1) requires that “in responding to a
pleading, a party must affirmatively state any..affirmative defensé. The DOC Defendants
raised exhaustion in their dispidge motion in response to the second amended complaint, D.
79, and the remaining MHM Defendants who diltheir motion for summary judgment after
having filed answers, D. 92, raised exhaust@nan affirmative defese in their respective
answers. D. 64 at 12; D. 65 at 12; D. 682t Accordingly, the Defendiés did not waive their
right to this affirmative dense on this basis.

14



Accordingly, the Court ALLOWS the MHNDefendants’ motion fosummary judgment
based upon Lopes’s failure toleust prior to filing suit.

C. The Court Allows in Part the DOC Defendants’ Motion to Dismiss for
Failure to State a Claim, Insofar aghe Court Dismisses Lopes’'s ADA Claim

The Court now turns to thportions of the DOC Defendants’ motion to dismiss the
second amended complaint for failure to statéaam, which was not converted to a motion for
summary judgment. D. 79.

1. The Factual Allegations are Saféint as to Defendants Spencer and
Weiner

The DOC Defendants first contend that SgnDOC Commissioner ed in his official
capacity, D. 54 § 2, must be dismissed becdhsecomplaint does not contain any factual
allegations specifically as him. D. 80 at 8.

The Court concludes that the complaint makes sufficient factual allegations as to
Spencer. A “supervisor may be a primary violatordirect participanin the rights-violating
incident or liability may attach if a responsitdfficial supervises, train®or hires a subordinate
with deliberate indifference toward the posstpilithat deficient pedrmance of the task

eventually may contribute ta civil rights deprivation.” Sanchez v. Pereira—Castjll690 F.3d

31, 49 (1st Cir. 2009) (internal citations and @tions omitted). The complaint alleges that
Spencer is responsible for “esliahing and enforcing standards for all DOC facilities and
making and promulgating necessary rules armgliledions regarding the care and custody of
DOC inmates.” D. 54 2. As discussed belbapes has sufficiently stated a claim for all but
his ADA claim based on the DOC Defendants’ allegedly deliberate failure to abide by his single
cell status. Taking the complaint as a wholehae alleged facts sufficient to state a plausible

claim against Spencer inshofficial capacity.

15



Likewise, the DOC Defendastargue that the complaimontains only one factual
allegation against Weiner, Assistant Deputy Commissioner of Clinical Services sued in his
personal capacity, D. 54 { 3 — that he receicegies of decision letters that the MHM
Defendants sent to Lopes regaglinis requests for a single celD. 80 at 8. However, the
complaint also alleges that “[e]ach named ddémt [] knowingly disregaled Mr. Lopes’ Single
Cell Restriction.” D. 54 § 30. As discussed miuley below, taking thecomplaint as a whole,
these allegations as to Weiner are alsfiicient for stating a plausible claim.

2. Lopes Has Sufficiently Pleaded an Eighth Amendment Claim

The Defendants further argue that Lopes fagled to state an Eighth Amendment claim
against the DOC Defendants. D. 80 aff®e United States Supreme Court has held:

[A] prison official violates the Eighth Amendment only when two requirements

are met. First, the deprivation allegedshioe, objectively, sufficiently serious . . .

[and]; a prison official’s act or omission sturesult in the denial of the minimal

civilized measure of life’'s necessities.. For a claim (like the one here) based on

a failure to prevent harm, the inmate shghow that he is incarcerated under

conditions posing a substantisgk of serious harm.

Farmer v. Brenngn511 U.S. 825, 834 (1994) (citationdaquotations omitted). “[O]nly the

unnecessary and wanton inflan of pain implicates the Eighth Amendment.” I@herefore,
“[tlo violate the Cruel and Unusual Punishnentlause, a prisonffecial must have a
sufficiently culpable state of mind.”__Idquotations omitted). “In prison-conditions cases that
state of mind is one of ‘deliberate indiffa®’ to inmate health or safety.” Idn other words,
the official “knows of and disregds an excessive risk to inmatealth or safety; the official
must both be aware of facts from which the infieeecould be drawn that substantial risk of
serious harm exists, and he maisio draw the inference.” ldt 837.
The Court considers it premature to dispo$ Lopes’s Eighth Amendment claim at this

juncture. The Defendants focus their argumentsupport of the motion to dismiss on the

16



assertion that Lopes has decidbdt he should not be bunke&dth a cellmate and that such
assessment does not form a sufficient basiafoEighth Amendment claim. D. 80 at 11-12.
However, the Court agrees with Lopes’s argument that the complaint against the DOC
Defendants centers on their knowing disregamdtfi@ single cell status in place as of 2005,
based upon his mental health aadety concerns, and not onyaself-diagnosis of his medical
needs. Lopes has pleaded thistmental health condition wasfciently serious such that the
DOC put him on single cell stz in 2005, D. 54 § 25, a prasi generally undertaken for
“medical or other necessary reasons.” 6. Despite this resttion, Lopes pleads, the DOC
Defendants knowingly disragded the order._Id] 30. Considering theaéts pled in the light
most favorable to Lopes, the Court conclutlest Lopes has pleaded sufficient facts for an
Eighth Amendment claim and DENIES the motion to dismiss such claim.

3. Lopes Has Sufficiently Stated @@l for Violation of Procedural and
Substantiv®ue Process

I. ProceduraDue Process

The Defendants next argue that Lopes’s @docal and substan@vdue process claims
fail because he had no protected liberty intereatsingle cell. D. 80 at 14. The Supreme Court
has held, however, that an inmate has a protdittedy interest in thevent of an “atypical and
significant hardship on the inmate in relatiorttie ordinary incidents gfrison life.” Sandin v.
Connor 515 U.S. 472 (1995). Although the Defendantgiarthat being placed in a single cell
is not in and of itself a proteddiberty interest, D. 80 at 14, as discussed above, the Defendants
overlook the nature of Lopes’s allegation that the DOC disregarded and “purported to remove,”
D. 54 1 79, an order that restricted him to a grggll for mental health reasons. While, as the
Defendants point out, the caselasv is clear that double-bunking ot in itself a per se due

process violation, se€ote v. Murphy 152 F. App’x 6, 7 (1st @i 2005); Bell v. Wolfish 441
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U.S. 520, 542 (1979), double-bunking may “in rareesd$ amount to an unlawful practice when
combined with other adverse conditions.” Co1®2 F. App’x at 7. Combined with the

established due process rigbt“reasonable safety,” idciting Youngberg v. Romeail57 U.S.

307, 324 (1982), the Court concledéhat Lopes has pleadedptausible basis for having a
protectable liberty interest ihis single-cell restriction, whiche alleges was put into place to
prevent further harm to his mental health. D. 54 1 24-26.
il. Substantivédue Process
The DOC Defendants next argue that Lopas not stated a claim for a violation of
substantive due process because he has no gabtdmtrty interest and the DOC'’s actions did
not “shock the conscience.” D. 80 at 15. “[T]heerests protected lgubstantive due process

are of course much narrower than those pteteby procedural due process.” Gonzalez-Fuentes

v. Molina, 607 F.3d 864, 880 n.13 (1st Cir. 2010) (citations and quotations omitted). However,
claims “covered by a specific constitutional prass such as the . .Eighth Amendment . . .
must be analyzed under the standappropriate to that spedafprovision, not under the rubric

of substantive due processUnited States v. Lanieb20 U.S. 259, 272 n.7 (1997); Albright v.

Oliver, 510 U.S. 266, 273 (1994). Assdussed above, reading thengaint in the light most
favorable to Lopes, he haslegled a protected liberty intetein safe conditions during
incarceration pursuant to the Eighth Amendment.

Addressing the Defendants’ argument thairtlactions did not “shock the conscience,”
“[w]lhen “an executive action [] ishallenged, the threshold questisriwhether the behavior of
the governmental officer is so regious, so outrageouthat it may fairly be said to shock the

contemporary conscience.” Molin&07 F.3d at 880 (quoting County of Sacramento v. Lewis

523 U.S. 833, 847 n.8, (1998)). “Whether [an offisi behavior] ‘shocks the conscience’ is
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necessarily fact-specific and unique to thetipalar circumstances in which the conduct

occurred.” "Molina 607 F.3d at 881 (quoting @1—Erazo v. Rivera—Montane212 F.3d 617,

623 (1st Cir. 2000)). However, “in situationghere actual deliberation on the part of a
governmental defendant is practical, the defendaayt be held to have engaged in conscience-
shocking activity by exercising deliberate indifference.” Mqli6@7 F.3d at 881 (citation and
guotations omitted). Given the fact-intensivauna of the deliberate indifference inquiry, the
Court finds it inappropriate to dispose of Lefgesubstantive due press claim on this ground
and at this juncture. As discussed above, Lopes has alleged that despite the existence of the 2005
order, the Defendants repeatediipused him with a cellmate. Lopes alleges that the DOC
frequently changed his cellmates because‘ppbblems arising from[his] anxiety and its
manifestation in the form of violent attacks ardihreats.” D. 54 § 40. Lopes further alleges
that despite these problems, dnd repeated efforts to make the DOC aware of his single cell
restriction, the DOC punished Lop@sa variety of ways in lieu adbiding by the restriction._Id.

11 41-66. Viewing the lalgations and reasonable inferendhsrefrom in the light most
favorable to Lopes, the Courtnfls that Lopes has plausibly stated a claim of violation of
substantive due process.

4. The Court Will Not Dismiss Lope€£#aims on the Basis that He Failed to
Seek Proper Judicial Review for AJelly Improper Administrative Action

The Defendants further contend that Lopes fadled to state a claim with respect to a
grievance he filed and two diptinary reports he ieived while incarcerated. D. 80 at 19-21.
However, as discussed above, the Court doesnterpret the crux of Lopes’s constitutional
claims as a challenge to th2OC’s findings with respect this grievance and disciplinary

appeals. Rather, Lopes has @itee factual allegations surroundithe denial of the grievance
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and disciplinary report appeals as support fa ¢laim that the DOC deprived him of his
constitutional rights througits failure to retain s single cell status.
5. Lopes Has Pleaded a Physical Injury

The Defendants next urge the Court to assnhopes’s claims for compensatory damages
as they relate to mental or emotional injurytbe basis that he does r@ead a physical injury
as required by Section 1997etbé PLRA. The statute states:

No Federal civil action may be brought by a prisoner confined in a jail, prison, or

other correctional dcility, for mental or emotinal injury suffered while in

custody without a prior showing of physiaajury or the commission of a sexual

act. ..
42 U.S.C. § 1997e(e). Here, at a minimum, Lopes has alleged that he attempted suicide, D. 54
62, as a result of the Defendantgiuee to abide by the sgle cell restriction. There is a split

among courts about whether suicide attemptssfgathis “physical injury” requirement.

CompareHabeebullah v. CrawfordNo. 08-4063-cv-c-NKL2011 WL 2458060, at *5 (W.D.

Mo. June 17, 2011) (noting thatuiside attempts can satisfyettphysical injury requirement”)

and cases citedith Argetsinger v. Ritter08-cv-01990-PAB-KMT,2009 WL 3201088, at *4

(D. Colo. September 29, 2009) (agreeing “that atiega of a self-inflictd injury do not show
that a physical injury acurred at the hands of prison oféils, as required by § 1997e(e)”) and
cases cited The Court finds the former line of casaere persuasive, aspresented by Arauz
v. Bell, 307 Fed. App’x. 923, 929 (6Cir. 2009): conleiding that “[bly ddinition, attempting
suicide involves hurtingneself, and we can presarthe existence of sonmhysical injury from
[the petitioner’s] statement that he attempted to commit suicide.{rddersing district court’s
dismissal of petitioner’'s Eighth Amendment claifos failure to allege physical injury under §

1997e(e)). The Court, therefore, DENIES the orto dismiss this portion of the claim.
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6. Lopes Has Not Sufficiently Alleged a Claim Under the ADA

The Defendants also argue that Lopes faded to state a claim under the Americans
with Disabilities Act, 42 U.S.C. 88 12131-1216ADA"). D. 80 at 22-24. Under Title 1l of
the ADA, a plaintiff with a disability has a pate right of action whepublic entities exclude
him from services, program or activities or disunate against him. The First Circuit has held:

[p]ursuant to the plain language of Title dl plaintiff must establish: (1) that he is

a qualified individual witha disability; (2) that he was either excluded from

participation in or denied the benefitssime public entity’s services, programs,

or activities or was otherwise discrimted against; and (3) that such exclusion,
denial of benefits, or disienination was by reason ofdtplaintiff's disability.

Parker v. Universidad de Puerto Ri@25 F.3d 1, 5 (1st Cir. 2000). Even assuming that Lopes
has sufficiently pleaded that he has a disahilitopes has not plausibly stated that he was
excluded from benefits “by reasofi’ his alleged disability.

The ADA defines disability as “(A) a physicat mental impairmenthat substantially
limits one or more major life activities of suctdimidual; (B) a record of such an impairment; or
(C) being regarded as having such an impairment” 42 U.S.C. 82102(1). “An individual
meets the requirement of ‘being regardedhasing such an impairment’ if the individual
establishes that he or she hasib subjected to an action prohghitunder this chapter because of
an actual or perceived physical mental impairment whether or not the impairment limits or is
perceived to limit a major life activity.” 42 U.S.€.12102(3)(A). Lopes alleges that because of
a traumatic incident and childhood abuse, D. 24 fhe experienced “acute mental distress and
physical injury” as the result of confinementtbreatened confinementith a cellmate._Id{ 20.
Lopes has further alleged that the DOC recognthedalleged impairnmé when it granted him

a single cell status. 149 25-26.
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Where the complaint fails, however, is aleging that Lopesxperienced “exclusion,
denial of benefits, or discrimination lply reason of the [his] disability.” Parkeé?25 F.3d at 5.
While Lopes contends that the “Defendants have discriminated against [him] on the basis of his
disability,” D. 54 92, Lopes deenot provide a factual basisrfthe contention that the DOC
failed to abide by his single cell status or otfise discriminated against him because he was
disabled. Accordingly, the Court finds thabges has not plausibly stated a claim under the
ADA and ALLOWS the motion to dismiss this count.

7. The Individual Defendants are Not Entitled to Dgsal on Qualified
ImmunityGrounds

The DOC Defendants’ final argument is thia¢y are entitled to qualified immunity in
their individual capacities. D. 80 at 24. Lsg®as brought suit against several DOC defendants
in their individual capacities: Weiner, Assiat Deputy Commissioner of Clinical Services;
Mitchell, Superintendent oDIld Colony; Anderson, Acting Supetendent of MCI-Shirley;
Dickhaut, Superintendent ofSBCC; Mendonsa, Superintemie of SBCC; and Tocci,
Institutional Grievance @ordinator of SBCC.

“The defendants are entitled to qualified imntyninless: 1) the plaintiff's allegations, if
true, establish a constitutionalolation, 2) the right was clearkystablished at the time of the
alleged violation and 3) a similarly situateshsonable officer wouldave understood that the

challenged action violated tremnstitutional right at issue. Carroll v. City of Quincy 441 F.

Supp. 2d 215, 223 (D. Mass. 2006) (citRgdriguez-Marin v. Rivera-Gonzale438 F.3d 72, 83

(st Cir. 2006)). “For a plairftito defeat qualified immunity, the contours of the right must be
sufficiently clear that a reasonabbfficial would understand thathat he is doing violates that

right.” Carroll 441 F. Supp. 2d at 223 (citing_Anderson v. Creigh#88 U.S. 635, 640
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(1987)).” The Defendants argue that Lopes hat demonstrated a “clearly established right”
sufficient to survive a motion to dismiss.

The First Circuit has held that to survigequalified immunity challenge, “[i]t is not
enough for the constitutional right twe ‘clearly established’ a highly abstract level; what
matters is whether in the circumstances daty the official, he should reasonably have

understood that his conduct viadtclearly establisiielaw.” Ringuette v. City of Fall River

146 F.3d 1, 5 (1st Cir. 1998). “This qualifiechmunity standard leaves ‘ample room for

mistaken judgments.” _ldquoting_Malley v. Briggs475 U.S. 335, 343 (1986)). However,

prison officials have a constitutional duty “not be deliberately indifferent to the risk to

prisoners of violence atehhands of other prisonersBurrell v. Hampshire Counfyd07 F.3d 1,

7 (1st Cir. 2002). Furthermore, “[c]onduct thatldiberately indifferent to an excessive risk to

[an inmate] cannot be objectiyaleasonable conduct.” Carroll41l F. Supp. 2d at 223.

As discussed above, this is not the propacture for the Court to determine the extent

of the Defendants’ deliberate indifference pursuant to alleged violations of Lopes’s Eighth

Amendment rights and therefore, dismissal ofitigévidual Defendants iaot warranted. Lopes
has alleged that “each named Defendankripwingly disregarded MrLopes’ Single Cell
Restriction,” D. 54  30; taking the complaintaawhole, the Court carasonably infer that the
Defendants were aware of the singkll status and chose to disxadyit, despite the danger such
disregard could post® Lopes. _Seé&arroll, 441 F. Supp. 2d at 223-Z/Because there is a
genuine issue of matal fact with respct to defendants’ alleged dedifate indifference, they are
not entitled to qualified immunity”).

VI. Conclusion
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For the above reasons, tGeurt DENIES IN PART the DOC Defendants’ motion, D. 79,
as to the exhaustion issue, but ALLOWS thetion in part only insofar as it DISMISSES
Lopes’s ADA claim, Count VI of the Secordimended Complaint; and ALLOWS the MHM
Defendants’ motion, D. 92.

So Ordered.
/s/ Denise J. Casper
UnitedState<District Judge

24



