Evans v. Mendonsa et al Doc. 124

UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

JOHN EVANS,

Plaintiff,

Civil Action No. 11-12121-DJC
ANTHONY MENDONSA et al.,

Defendants.
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MEMORANDUM AND ORDER

CASPER, J. February 12, 2015
l. I ntroduction

Plaintiff John Evans (“Evans”), proceedingo se, has filed thislawsuit seeking
injunctive relief against Defendants Anthorijendonsa (“Mendonsa”), Thomas Dickhaut
(“Dickhaut”), Marlene Dodge (“Dodge”), Camn Newly (“Newly”), Angela D’Antonio
(“D’Antonio”) and Charles King(*King”) for an alleged violabn of the Eighth Amendment’s
prohibition against cruel andnusual punishment pursuant 42 U.S.C. § 1983. D. 26.
Following the dismissal of the claims agsti Dodge, Newly and D’Antonio, D. 96, Mendonsa
and Dickhaut renewed their previous motimm summary judgment, D. 105, and Evans has
moved for default judgment against King, D. 116or the reasons stated below, the Court
ALLOWS Mendonsa and Dickhaat motion for summary judgment, D. 105, and DENIES

Evans’s motion for default judgment against King, D. 110.
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[. Standard of Review

The Court grants summary judgment where tiere genuine dispute as to any material
fact and the undisputed factsndenstrate that the moving parny entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(&)A fact is material if it carries with it the potential to affect

the outcome of the suit under applicable law.” Santiago—Ramos v. Centennial P.R. Wireless

Corp, 217 F.3d 46, 52 (1st Cir. 2000). The movaears the burden ademonstrating the

absence of a genuinssue of material fact. _Carmona v. Tole@d5 F.3d 124, 132 (1st Cir.

2000); se&Celotex v. Catrettd77 U.S. 317, 323 (1986). If theomant meets its burden, the non-

moving party may not rest on tlalegations or deais in its pleadingsAnderson v. Liberty

Lobby, Inc, 477 U.S. 242, 256 (1986), but must come forward with specific admissible facts

showing that there is a genuirssue for trial. _Borges epel. S.M.B.W. v. Serrano—-Isers05

F.3d 1, 5 (1st Cir. 2010). The Court “view|[s]etliecord in the lighimost favorable to the

nonmovant, drawing reasonaligerences in his favor.”"Noonan v. Staples, Inc556 F.3d 20,

25 (1st Cir. 2009). Apro se plaintiff such as Evans is etiéid to a liberal reading of his

allegations, even when such allégas are inartfully pled. Sedaines v. Kerner404 U.S. 519,

520-21 (1972); Rodi v. New Eng. Sch. of L&889 F.3d 5, 13 (1st Cir. 2004).

IIl1.  Factual Background
Unless otherwise noted, the following facts asestated in the Defendants’ statement of

facts, D. 107, and are undisputed by EvanBlaintiff Evans is currently incarcerated at the

! Local Rule 56.1 requires a party opposing diomofor summary judgment to “include a
concise statement of the material facts of re@sdo which it is contended that there exists a
genuine issue to be tried, itv page references to afivits, depositions and other
documentation.” Evans has not provided such @it of material facts in dispute, but has
filed an affidavit in support of his opposition, D09-2, which, in light of the fact that Evans is a
pro se litigant, the Court has considered in detelingnwhether there are any disputed issues of
material fact.



Souza-Baranowski Correctional Center (“*SBCC”). D. 107 1 1-2. Mendonsa was the
Superintendent of SBCC but left tBeepartment of Correction in 2012. Il 3-4. Defendant
Thomas Dickhaut was also a former Superintendant of SBCC and is currently the Deputy
Commissioner of the Prison Division thfe Department of Corrections. Kf 3-4.

During the time relevant to Evans’s clainmedical services we provided to DOC
inmates by the DOC’s contractual medicalopder, the University of Massachusetts
Correctional Health ("UMCH”). _Id 7. Pursuant to DOC/UMCH guidelines, referral to a
podiatrist is made only in Hbose exceptional circumstances esh fit [of shoes] has been
determined problematic after multiple interventions or when there is a need for a custom
orthotic.” Id. Y 13. If shoes provided by the DOC, pwséd by the inmate at the canteen or
provided by UMCH continue to have “fit problemsuéing in clinical signs,” a referral shall be
made to a consultation and, if special purcheisequired, “UMCH should purchase shoes.” Id.

Evans has suffered from foot problemscsirat least 2000 when he was diagnosed with
planovalgus._Id{ 16. In 2000, Dr. John Harris, a physica Shattuck Hostal, ordered Evans
special orthotics and recommended that hellogved “to order his own sneakers from outside
[the] institution” to accommoda them. D. 26-1 at 1. The doctor's medical notes from
subsequent years, 2001 and 2008jcate that Dr. Harris orderdgtlat Evans be allowed by the
DOC to order his own sneakersfibhis orthotics and that DOC allowed Evans to do so.ald.

3-4; D. 106-9.

On July 15, 2010, after his move to SBCCahy requested permission to order sneakers
from outside the institution. D. 107 § 21; D. 46 This time, the DOC denied this request. Id.

1 22; D. 106-10. The DOC respentetter noted #t inmates had previolysbeen allowed to

order sneakers from vendors other than the cantegnif a certain size or type of sneaker



recommended by a doctor was not available ftbencanteen, but now the policy was that all
footwear must be ordered through the canteem évit must be done by special order. [Bhe
DOC further informed Evans that the only exceptio this rule was when footwear was deemed
“medically necessary” and, in that circumstan “the footwear [would] be purchased and
provided by [UMCH].” 1d. In January 2011, Evans was evaluated by King, a podiatrist, who
diagnosed him with pronation and plantar fasciitis. {l@4; D. 106-8 at 8. Evans was seen on
various dates by Dr. King between 2010 and 2012.7188; D. 106-8 at 12. On January 25,
2011, SBCC'’s Deputy Superintendent informeais/than UMCH had written a medical order
and UMCH would purchase Evans special high top sneakers{{1d25-26; D. 106-8 at 8.

Following subsequent correspondence fromarisy Mendonsa wrote to him on March 2,
2011 to explain that he had spoken with He&8énvice AdministratoMarlene Dodge who had
informed him that UMCH would pay for the “miedlly necessary footwear and that the order
will be placed this week.”_Id[ 29; D. 106-12. On April 14, 2011, Mendonsa wrote Evans again
and stated that the specific sneaker he was séiggevas no longer in stock, but that the medical
department would order Converse sneakers as meskers would still meet Evans’s needs. Id.
19 30-31; D. 106-13. The letter further providedttti the sneakers dinot accommodate the
orthotics, then UMCH would attempt seek a suitabldtarnative. _Id.

Defendants assert Evans “rejected” the Cseaneakers because tneakers were not
Adidas brand._Id] 33. Evans contends that the Conedo®twear was “defective” and did not
accommodate his orthotics. D. 106-8 at 9100;109-2 § 6. On October 25, 2011, Evans saw
Dr. King for another consultation and the podsitrecommended Smooth-Walker sneakers and
placed a medical order. D. 1073%; D. 59-20 at 2; D. 59-21. Bwms initiated this lawsuit the

following month in November 2011. D. 1. Evans subsequently received the Smooth Walker



sneakers, but Defendants contend that Evans “rejected” these sneakers as &b, idhile
Evans argues they did not accommodate his orthobcsl09-2 {1 5-6. Eans has testified that
he suffered pain when he did not have éippropriate footwear. D. 106-8 at 14.

Throughout the relevant period, when heswmntacted by Evanagbout this matter,
Mendonsa would either respond vidtée or speak wittEvans at inmate “Happy Hour.” I4.
46. Evans dealt mainly with Mendonsa and cowtl remember how many times he wrote to
Dickhaut, although he could notcadl Dickhaut ever telling Inm that he would not provide
therapeutic footwear.__IdYY 48-49; D. 106-8 at 14, 16. UMCH attempted to get several,
different pairs of sneakers for Evans’s needs.J I86; D. 106-8 at 10. Eventually, following the
initiation of this lawsuit, Evans received a pafrAdidas sneakers thae requested, D. 59-26
(April 2, 2012 UMCH letter indicating that DO®@ill allow him to get the requested Adidas
sneakers), and Dr. King notedaaNovember 6, 2012 visit that Evans was “doing well” with the
Adidas sneakers. D. 107 Y 44, D. 106-16 at 2.

IV.  Procedural History

Evans filed this suit on November 11, 20D1,1, and amended his complaint on April 2,
2012. D. 26. King did not appear and the Camtered default against him on November 16,
2012. D. 45. Evans moved for default judgmentaaking, which the Court denied without
prejudice, given the paucity @llegations in the amendedngplaint against King, and gave
Evans leave to file a new motion for deltajudgment with a supporting affidavit and
memorandum of law explainingdgHegal basis for entering judgment against Dr. King. D. 83.
Defendants Dodge, Newly and D’Antonio mavi dismiss on April 17, 2014, D. 89, and the
Court granted their unopposed motion, D. 944endonsa and Dickhaut had previously moved

for summary judgment, D. 64, which the Cobuenied without prejudice, D. 82, and



subsequently, D. 92, allowed the parties &ao take discovery. Following discovery,
Mendonsa and Dickhaut, have now renewedr thgition, D. 105, and Evans has renewed his
motion for default judgment against King, DLQL The Court heard thmarties on the pending
motions on January 13, 2015 and took these matters under advisement. D. 122.

V. Discussion

A. Alleged Eighth Amendment Violation

Evans alleges a violation of the Eighth Arderent prohibition agast cruel and unusual
punishment based upon the Defendaatleged failure to comply with his medical treatment
plan by obtaining appropriate faatar from an outside vendor aséeks injunctive relief. D. 26
at 10. Evans alleges that Mendonsa and Dickiadat to provide appropriate footwear over an
extended period of time and that he has be@medehe opportunity to order sneakers himself
from an outside vendor. D. 109 at 2. Evarisgals that Mendonsa and Dickhaut are, therefore,
“delaying and/or denying treatment” wolation of the Eight Amendment. Id.

To succeed on an Eighth Amendment clamnglaim “based on medical mistreatment
requires more than ‘an inadvertent failure toyide adequate medicahre’ and must involve
‘acts or omissions sufficiently harmful to eeice deliberate indiffenee to serious medical

needs.” Feeney v. Corr. Med. Servs., J@64 F.3d 158, 161 (1st Cir. 2006) (quoting Estelle v.

Gamble 429 U.S. 97, 104 (1976)).

To prevail on a such a claim, “a prisomaust satisfy both of two prongs: (1) an
objective prong that requires proof of a seriousdical need, and (2) subjective prong that
mandates a showing of prison administrators' dedite indifference to that need.” Kosilek v.
Spencer774 F.3d 63, 83 (1st Cir. 2014). Deliberatdifference cannot be satisfied by mere

substandard treatment, but byskowing that “the failure inreatment was purposeful” or by



“wanton disregard” that is “akin to criminacklessness, requiring cansusness of ‘impending

harm, easily preventable.” Idguoting Wastson v. Catp®84 F.2d 537, 540 {1Cir. 1993)).

Moreover, “[w]hen evaluating mechl care and deliberate indiffeige, security considerations
inherent in the functioning of a penological ihgion must be given significant weight.”_Id.

1 Serious Medical Need

To satisfy the objectevprong, a plaintiff “must show thHt]e has a serious medical need
for which [h]e has received inadequate treatment.”ald85. Mendonsand Dickhaut do not
appear to dispute that Evans’s condition constitutes a serious medical need and proffered
evidence indicating medical staff determined hd admedical need for ggial footwear.” D.

106-11 at 2; se&audreault v. Municipality of Salem, Mas923 F.2d 203, 208 (1st Cir. 1990)

(noting a serious medical need as one “diagnosed by a physician as mandating treatment, or one
that is so obvious that even a lay persavuld easily recognize the cessity for a doctor's
attention”). Because the parties agree thanSis condition constitutes a serious medical need,
and because there is evidence in the record supporting same, the Court concludes that Evans’
serious medical need has been shown, but turosnsider whether there is any genuine issue of
material fact as to the adequaaifyhis treatment for this need.

As the moving parties, Mendonsa and Dickhiae#r the burden gfroviding evidence
upon which the Court may concludes a matter of undisputed fatttat Evans received adequate
treatment. The facts on the summary judgment reiogiidate that in 200@rior to his arrival at
SBCC, a physician at Shattuck Hospital recommended that Evans be given permission to order
his own sneakers from outside [the$titution as a result of foatondition. D. 26-1 at 1. After
his move to SBCC, between 2010 and 2012, he was seen multiple times by King, the UMCH

podiatrist. Evans made his first request at SB€€king to purchase footwear to accommodate



his orthotics on July 15, 2010D. 107 Y 21. Mendonsa was pessive to these inquiries,
informing Evans when UMCH has written a medioeder for his footwear, when the order had
been placed and when the footwear orderedowa®f stock and the ordering of another brand
that was expected to meetshinedical needs. Although thgefendants contend that Evans
rejected some of the footweproffered to him because they were not his preferred brand, even
accepting Evans’s contention that he rejected theoause they did not meet his medical need,
the record indicates that the DOC and UMCHravevorking to treat Isi medical need with
appropriate footwear. In fact, 8012, albeit it after the filing of this lawsuit, Evans received
appropriate footwear and he does dispute that it meets his dieal needs. D. 106-8 at 12.

To the extent that Evans points to the dehathe acquisition of suitable footwear as the
delay of adequate treatment, such delay,ttos record, does not establish a constitutional

violation. In_Feeneythe First Circuit considered a similar issue, whether a “lengthy delay [of

twenty-two months] in providing [an inmate]ittv orthopedic footwear” violated the Eighth
Amendment. _Feeneyl64 F.3d at 162 (affirming grant of ramary judgment to defendants).
The Court concluded that such passage roktdid not where “thelelay alone—given the
ongoing efforts to identify the source of appellanpain” did not give rise to an Eighth
Amendment violation. In reaching this conclusitime Court noted thatHe correction center’s
medical staff was responsive to appellant’s claings, expended substal resources trying to
get to the root of his problemand adopted other measuresan effort to alleviate his
discomfort.” 1d.at 162-63. Similarly here, Evans was on a regular basis by medical staff,
including a podiatrist and multiple pairs obotwear were ordered in light of the UMCH
recommendation for same to accommodate his acgotAny delay in getting his footwear was

caused by the first brand being out of stock #meh, reading the record in the light most



favorable to Evans, by a dispute between Bvand the Defendants about the suitability of
certain of the footwear thatas secured for him.

Moreover, this Court cannotexv the adequacy of treatmemnitside of the context of the
DOC'’s security interest. Current DOC policyopibits inmates from alering items that are
available either through the inmate canteethoough approved vendors. D. 106-15 { 5. This
policy, which prohibits Evans from orderingshown sneakers, was enacted to prevent the
introduction of contraband and reduce gangsiens, as incoming packages increase the
potential for unapproved items to enter the facaityl some groups of intes have attempted to
denote gang affiliation through associations with certain brands of sneakefd 7/8. Prison
officials have a legitimate security interaéstprohibiting contraban@nd the display of gang-
related affiliations among inmate populations the policy, which must be considered as the
Court examines the contours of care provided to Evans. K8Bsiéek 774 F.3d at 94-95,at
(noting that deference is due pason administrators on issuessgcurity is appropriate unless
“administrators admittedly relied on inflatedtaaidentified a security concern only several
years after refusing to provide treatment &or acknowledged medical need, and engaged in a
pattern of changing positions aatguments before the court” as to these concerns) ((discussing

Battista v. Clarke645 F.3d 449, 455 {1Cir. 2011). Although Evandisputes the consistent

enforcement of this policy, providing affidavit®m several inmates who were recently allowed
to order their own sneakers, D. 109-3; D. 109k, Officer in charge of inmate property at
SBCC has attested that these sneakers weredpbdue to confusion over the applicable policy
given the recent change in procedure, and ‘tinmtates are not currently permitted to order
medically necessary footweardligh outside vendors.” D. 120-2. Moreover, even if the policy

has been inconsistently applied time past, there is nothing the record to suggest that the



articulated security concern was invalid orrengretext for denying or delaying appropriate
medical treatment to Evans. The record instedigcts rational concerrabout the safety and
integrity of facility. Moreover, even given the application of {hadicy, the record of care that
Evans received does not reflechdequate medical treatment.

2. Deliberate Indifference

“[E]Jven if medical care iso inadequate a® satisfy the objeste prong, the Eighth
Amendment is not violated unless prison administsaalso exhibit delibete indifference to the
prisoner’'s needs.”_Kosilek774 F.3d at 83quoting Estelle 429 U.S. at 105-06). Here, the
Court concludes that Mendonsanda Dickhaut did not act withthe requisite deliberate
indifference to violateghe Eighth Amendment.

On this record, Evans’s delay in receiving sneakers, particularly given the multiple
attempts by the DOC to locate acceptable sexsakor him, does not s to the level of

deliberate indifference bhe Defendants. Séeeeney464 F.3d at 160; see alSdva v. Clarke

603 F. Supp. 2d 248, 249 (D. Mass. 2009) (dismissin inmate’s Eighth Amendment claim
arising from the refusal to allow him to order skexa from an outside catalog to address his foot
issue when he was examined by several atecand was given cush-made orthotics).
Mendonsa, Evans’s primary DO®@rtact about this matter, wassponsive to the requests for
the sneakers that would accommodate the orthptescribed by Dr. King. There was continued
communications by Mendonsa, SBCC Superintendettie time, with Eans about securing an
adequate pair even after Evans found certans peadequate. Eventually, it was Mendonsa who
gets the Adidas sneakers that the parties do sputi met Evans’s medical needs. There is also
nothing in the record to suggest that Dickhauformer SBCC Supeariendent and now DOC

Deputy Commissioner, was deliberately indifféireo Evans’'s medical needs and Evans

10



acknowledged that he dealt migirwith Mendonsa and could noécall the frequency of his
attempts to contact Dickhaubaut this matter. D. 109-2 at ¥8-49. Moreoverthe delay in
getting Evans appropriate reflected attemptsnfglement King's order t@btain sneakers, not a
particular brand but ones thabuld accommodate orthotics. Feené§4 F.3d at 162 (noting “if
it could be said that failing to provide the ortlostearlier reflected pogudgment on the part of
some defendants—a matter on which we tak@iea—this was not an omission that could be
termed deliberate indifference to serious madineeds,” because ihe context of not an
absence of help but a choice for a partictileatment, “deliberate indifference may be found
where the attention received is so clearly inadegaa to amount to a refusal to provide essential
care”) (quotations omitted). Moreover, that Evans was not permitted to order sneakers on his
own from an outside vendor does not dematstrdeliberate indifference given the DOC’s
legitimate security intest in proscribing inmates from ondieg items from outside vendors that
might be perceived as status symbols. Thdvans’s “inability to ordefootwear from outside
catalogs, under such circumstances, does nobunate medical care “so inadequate as to
shock the conscience,” Silv&03 F. Supp. 2d at 251.

Having concluded that Mendonsa and Dickteretentitled to judgment in their fadam
Evans’s Eighth Amendment claim, there is no $dsi imposing the injunctive relief that Evans

seeks in the amended complaint.

2 Having ruled in Mendonsa and Dickhaut'sda for the reasons articulated above, the
Court need not address their otgesunds for seeking summary judgment.
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B. Default Judgment Against King

On November 13, 2014, Evans renewed rhigtion for default judgment, D. 110, in
which he provided that King wasdlpodiatrist for all Massachusettsrrectional failities, that
he had an “official duty to maksure the Plaintiff [sic] medical needs are met, and he has failed
the Plaintiff those rights.”_Id.As the Court noted in its March 28 order, the sole reference to
King in the amended complaint is that Evand haconsultation with m in January 2011, after
which King wrote an order for Evans to receive orthopedic footwdar 26  17. Evans’s
additional filing, a conclusory statement tikahg violated Evans’s Eighth Amendment rights,
D. 110, coupled with theatts alleged in the complaint, dagst provide a basis upon which the
Court can conclude liability shalilattach to King as to the EighAmendment, particularly in
light of the Court’s conclusn that Evans did not receiveadequate treatment. SPetvin v.

Paul Law Office, PLLCNo. 11-CV-308-LM, 2012 WL 1903254, at *7 (D.N.H. May 25, 2012)

(denying motion for default judgment after entrydsfault because “[e]ven in a case with an
absent defendant, the court laas obligation to grant defayliddgment only on claims that are
supported by adequate factual allegations”).

Accordingly, Evans’s motion for defayltdgment against Defendant King, D. 110, is
DENIED.

VI. Conclusion

3aAlthough the Court fails to find an Eighthmendment violation on this undisputed
record, the Court notes Evans&peated litigation on this issuhroughout his time in DOC
custody._Se&vans v. Brewer, M.D. et,aNo. 2001-00940 (Mass. Super. Jan. 4, 2002); Evans v.
Verdini, No. 2003-3439 (Mass. Super. June 8, 20@4pon inquiry from the Court, counsel for
Defendants stated: “I would agrdeat he should have sneakerattfit his orthotics and fit his
feet.” D. 122 (Draft transcript of January 13, 2015 hearing at 19). The Court expects that the
DOC'’s consideration of Evans’s needs will quot with this conclusion should the relevant
medical staff continue to conclude that hguiees orthotics and sneakdo accommodate them.
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For the foregoing reasons, the Court DENIES Evans’s request for a preliminary
injunction, D. 26, ALLOWS Defendants’ motidor summary judgment, D. 105, and DENIES
Evans’s motion for default judgment, D. 140.

So Ordered.

&/ Denise J. Casper
Lhited States District Judge

* Because this order is dispositive ofdfg’s case, the Court DENIES AS MOOT his
various pre-trial motions, D. 117, D. 118 and I19 and the Defendants’ motion to continue
trial, D. 123.
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