Savini et al v. Ashland, Inc. Doc. 80

UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

KAREN SAVINI, et al.,

Plaintiffs

V.
ASHLAND, INC. (d/b/a Ashland Chemical
Company, d/b/a Ashland Specialty Chemical

Company, d/b/a Ashland Distribution
Company),

Civil Action No. 11-cv-12277-DJC

Defendant/Third-Party Plaintiff
2
C.A.l.,INC,,

Third-Party Defendant.
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MEMORANDUM AND ORDER

CASPER, J. September 16, 2013
l. I ntroduction

C.A.l' moves for reconsideian of the portion of ta Court's March 26, 2013
Memorandum and Order (the “Mar@rder”), D. 59, denying its motion to dismiss the Savini
Plaintiffs’ counterclaim and gnting in part the SavirPlaintiffs’ cross-maon for judgment on
the pleadings as to their counterclaims againstIC.B. 62. In the March Order, the Court held

that the_SavinPlaintiffs’ counterchims for declaratory judgmentahthey are relieved from any

indemnity obligations pursuant to the Settlem&gteement (Count I), breach of the Settlement
Agreement (Count II) and violation of Mass. Génc. 93A (Count Ill) did not fall within the

scope of the release guision of the Settlement Agreement and declined to dismiss the

t All defined terms will have the meaning ascribed to them in the March Order.
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counterclaims on that basis. Mh Order at 35-36. The Court also held that C.A.l. waived its
right to indemnification by refusing to permit the Savwaintiffs to defend it against Ashland’s
third-party complaint for indemnification and cahbttion and instead insisting that they simply
reimburse C.A.l. for the defense costs C.A.turs in the course of defending itself. &d.36—

40. The Court will not fieash the factual and proceduratkground that was id out in the
March Order or the arguments madehe initial briefings. For the reasons described below, the
motion is GRANTED in part.

. Discussion

A. Standard of Review

“While the Federal Rules do not provide Bomotion to reconsider, a district court has

the inherent power to reconsides interlocutory ordes . . . .” Ferndndez-Vargas v. Pfizép2

F.3d 55, 61 n.2 (1st Cir. 2008) (internal quotation marks omitted); seePél®z—Ruiz v.

Crespo—Guillén25 F.3d 40, 42 (1st Cir.1994) (noting thattérlocutory orders . . . remain open

to trial court reconsideration, and do not contditime law of the case”). However, “[m]otions
for reconsideration are not to be used as aclelior a party to advance arguments that could
and should have been presented to the distiatt grior to its original ruling.” _Villanueva v.
United States662 F.3d 124, 128 (1st Cir. 2011). ‘tead, motions for reconsideration are
appropriate only in a limited number of circetances: if the moving party presents newly
discovered evidence, if there has been an intérgechange in the law, or if the movant can

demonstrate that the original decision was tage a manifest error of law or was clearly

unjust.” United States v. Allers73 F.3d 42, 53 (1st Cir. 2009); see alditanueva 662 F.3d at
128 (noting that “[rleconsideratiomay be proper where the movamows a manifest error of

law or newly discovered evidenaar, where the disict court has misundeisd a party or made



an error of apprehension”)Although motions for reconsiderah may be rarely granted, see

Storie v. Household Int’l, IncNo. 03-40268-FDS, 2005 WL 37287¥8,*3 (D. Mass. Sept. 22,

2005), this Court, after furtheleliberation, further development of the arguments by counsel and
its further review of the record, determines tttas is such rare instance where granting the
motion to reconsider, at least inrpas necessary to correct ama and avoid an unjust result.

B. Analysis

C.A.l. contends that “the Court’s decisionsnacorrect as a matter of law and manifestly
unjust” and requests that the Cotgconsider its rutigs and allow C.A.l.’s motion to dismiss
and deny the Savirlaintiffs’ motion for judgmenon the pleadings. D. 63 af2lIn its motion

for reconsideration, C.A.largues that the SaviRlaintiffs initiated claims against Ashland as

early as November 2008 and no fatean February 2009 (“long before the filing of the instant
case in December 2011”) and therefore, the S&laintiffs’ indemnity obligation extends back

to July 2009 and they failed to wenthke the duty to defend and not that C.A.l. refused to have
them defend or waived its right to have thensdo D. 63 at 4-8. Specifically, C.A.l. centers its
arguments around correspondence among Ashland, C.A.l. and the Bkanmiffs that was
initiated by the SavinPlaintiffs in November 208. D. 63 at 4-5, D. 72 at 1-4.

Certain correspondence among the partiesnbagy in November 2008 was attached to
C.A.l’'s and the_SavinPlaintiffs’ counterclaims and was foee the Court at the time of the
March Order, se®. 59 at 33-34, including letterstéd November 19, 2008, February 11, 2009,
April 16, 2012 and April 17, 2012. D. 24-3 (tidovember 19, 2008 letter), D. 24-4 (the
February 11, 2009 letter), D. 25-1 (the April 16, 2012 letter), D. 25-3 (the April 17, 2012 letter),
D. 30 at 6. C.A.lL, in its motion to disss, referenced giving notice to the Sauiaintiffs

beginning in July 2009 that it intended to s@skemnification from them, however, the crux of

2Unless otherwise noted, all citations to the docket are to the Savket.



C.A.l'’'s argument initially was first, that the SaviRlaintiffs’ counterclaims were released by

the Settlement Agreement and second, thatisht the “classic indemnification scenario” and
therefore C.A.l. did not have telinquish its own defense. D. 30 at 5-8. The record has been
supplemented with the July and November 2009 ketté€l.A.l. asks the @rt to reconsider to
focus on the entire timeline of events discussed below. D. 63 &t 6-7.

To grant the _SavinPlaintiffs’ motion for judgment on the pleadings, this Court, when

viewing the properly considered facts, namehe facts alleged in the counterclaims (or
documents fairly incorporated therein or matef which the Courtnay appropriately take
judicial notice) must conclude dh such allegations conclusively establish their entitlement to

judgment at this stageRatrick v. Rivera-LopeZ08 F.3d 15, 18 fiCir. 2013). In pertinent part

in the counterclaim, the SaviRllaintiffs allege that C.A.l. began to defend itself by filing an
answer to Ashland’s third-party complaint in the Saw@tter and a counterclaim against them
(D. 25 11 38-39); the SaviRlaintiffs on April 17, 2012 informed £.1.’s counsel of its intent to
defend C.A.l, but that, in response, G.Aad refused to yield to the Saviplaintiffs in
defending itself in the Savimiase. (D. 25 1 40-43)They further allege that C.A.l. materially
breached the indemnity provision between the pagie C.A.l.’s conduct wrongfully interfered

with the SaviniPlaintiffs’ ability to defend the company against Ashland, (D. 25 1 44-45), and

accordingly, the_SavinPlaintiffs seek a declaratory juagnt “declaring that Plaintiffs are

relieved from any Indemnity obliggans to C.A.l. under the Borellndemnity” (Count I) and

3 C.A.l also reiterates its argument that the SaRlaintiffs’ counterclaimsvere released by the
release provision in the Settlement Agreemand therefore the clas should have been
dismissed. D. 63 at 9 n.3. This issue was stpadressed in the March Order and C.A.l. has
not shown that the Coust'decision was a manifest error ofvla Accordingly, the Court denies
the motion for reconsideration on this issuetfa reasons set forth in the March Order.




damages arising out of C.A.l.’s breagh“its Indemnitee duties under the Boretidemnity to
the detriment of [the Savilaintiffs].” (Count I1)?
Although C.A.l. has introduced record of communicatiorizetween C.A.l. and counsel

for the _Saviniplaintiffs that contradict (or at least show as incomplete) the timeline of C.A.l.’s

notice of claims as alleged by the Savaintiffs in the counteraims, there are certain facts

relating to the filing and procedural posture of the Ramal Savinicases, of which this Court

may take judicial notice thatiew that, at least, the SaviRiaintiffs shouldnot be entitled to

judgment on the pleadings for its counterclaims.

The Rivaaction, in which this Court has nowrded class certifican, was filed in
Essex Superior Court on November 16, 2009 @mdoved to this Court on December 4, 2009.
The SaviniPlaintiffs’ argument that the December 2011 Saaation is the only action that the
Savini Plaintiffs “brought” (thereby not triggerinigs duty to defend until after the filing of the

Savini action on December 19, 20Xajs to consider the Savimtlaintiffs’ involvement in the

Riva putative class action, which was filed on November 16, 2009. _The $aintiffs were

part of the purported class in Riva\s the Court previouslgcknowledged in its Memorandum
and Order denying class cemtdition, the proposed class cmtsd of those who allegedly
suffered damages as a result of the Nover2B86 explosion purportéy caused by Ashland’s
misconduct and therefore included the SaRiiintiffs who are Trusbeneficiaries._RivaD. 73

at 12. The Court should not, as C.A.l. suggéstsd implicitly in the March Order, separate
Riva from Savinifor purposes of the indemnification provision in the Settlement Agreement
because less than a week after tber€denied class certification in Rieam December 13, 2011,

the Saviniaction was filed on behalf of alsset of the purported class_in RivA. 1. The Savini

*This Court does not revisit its ruling ihe March Order dismissing Count Il of the
counterclaim (Mass. Gen. L. 93A claim).



Plaintiffs argue that the indenity obligation in the BorellSettlement Agreement could only be

triggered by “actions” brought by the SavPiaintiffs. D. 74 at 6. The Settlement Agreement
requires the Trust beneficiariés “defend, hold harmless and indemnify” C.A.l. from *“third-
party claims for indemnity or contribution weh might be brought by [Ashland] against whom
actions are brought by any individual Indemnito§éttlement Agreement 8 5. According to the
plaintiffs, the_Saviniaction is “the only action that the [SaviRlaintiffs] have_broughagainst

Ashland.” D. 74 at 5 (emphasis amiginal). Havever, the SavinPlaintiffs’ relationship to the

Riva action is one of which this Court can takeéigial notice. Where against this backdrop and
reading the factual allegations the counterclaim in the light most favorable to the C.A.lL, it
cannot be said conclusively that the filing of the Sawiction was the juncture at which they
“initiated (or subsequently jogd in) the litigation or claimagainst the Non-Released Party
which, in turn, caused the cofdution or indemnity claim to bbrought against the Released
Party,” Settlement Agreement § 5ye@n the earlier pemahcy of the Rivaaction. Given these
considerations alone, the Court cannot conclade should not have cdnded) that the Savini
Plaintiffs are entitled to judgment on the pleadings, even assuming the allegations in the
pleadings to be true and considering theilAp®12 correspondence incorporated within same
and the facts of which the Cadras taken judicial notice.

Having made this conclusion, and haviognfined itself to the facts alleged and
incorporated in the pleading and the aforementigodicially noticed fad, the Court now notes

that C.A.l. has entered much in the rectivat, at a minimum, suggests that the SaRiaintiffs

were on notice of their duty to defend C.A.ltlre earlier, reled litigation, and failed to do So.

® First, although attomy Lagorio and othetounsel filed the Rivgutative class action,
the aforementioned correspondence proffered bylQréflects that both attorneys Lagorio and
Schlichtmann were involved in represeagtithe Trust beneficiaries, now the Sauiaintiffs,
since November 2008 as they contemplated claims against AshlanB. B24, D. 72-2.



Against this backdrog;.A.l. argues that the SaviRiaintiffs initiated claims (as defined

in the Settlement Agreement) against Ashlémlearly as November 2008, and in any event no
later than February 2009, long before the filioigthe instant case in December 2011,” and
therefore their defense obligatieras triggered in July 2009 wh&hA.l. notified them of their
obligations under the Settlement rkgment. D. 63 at 5, 8. It 8.A.l.’s position that after
Lagorio and Schlichtmann rece the July and November 200£iters, Schlichtmann never

offered to defend C.A.land Lagorio filed the Rivautative class action on November 16, 2009

Second, the record suggests that Schlichtmiaad notice since July 2009 of C.A.l'’s
intention to seek indemnification from the Trust beneficiaries if Aghlsought indemnification
from C.A.l. D. 72-4;_se®. 72-1 at 1. By February 11, 2009, Lagorio and Schlichtmann had
sent a Mass. Gen. L. c. 93A (“Chapter 93Al@mand letter to attorney Lawrence Cetrulo,
counsel for Ashland, “on behalf of the Beneficiaries of the Danversport . Truand the class of
persons affected by the explosion certifiedhry Essex County Superior Court in [Borigél{the
“Claimants™). D. 72-2 at 1. The Claimantsntgnded that Ashland comapsate them for their
loss and injury for a total amount of $29 milliondainvited Ashland to mediate the Claimants’
demand. D. 72-2 at 11. On July 1, 2009, Cetrulo aéeitter to Paul Sartorelli, a representative
of C.A.l,, and put him on notice that Ashlamuyrsuant to the terms of the Sales Contracts
between Ashland and C.A.l., “may seek indenaaifion from C.A.l.” for “potential claims” that
may be brought by the ClaimantEx. C, D. 73-3 at 2-3.

After Ashland’s counsel contead attorney Paul Needhaogunsel for C.A.l., Needham
notified Schlichtmann on July 28, 2009 that C.A&d “received a claim letter dated July 1,
2009 from Ashland Inc. . . . advising C.A.l. thatiohs [had] been made against Ashland Inc. by
[Schlichtmann], purporting to repr@st the beneficiaries of tH@anversport Trust and the class
of persons certified by the Essex Superior Court in [Boftallid that Ashland indicated that “it
may seek indemnification from C.A.l. to includ®sts, expenses and legal fees incurred in
opposing and defending [the] claimD. 72-4 at 1. The lettealso notified Schlichtmann, as
representative of the Claimantbhat “C.A.l. intends to seekdemnification from all trustees,
beneficiaries and representatsv of the Danversport Trust” pursuant to the Settlement
Agreement. D. 72-4 at 1. The letter quotesl idlevant provisions of the Settlement Agreement
and stated that the “duty to defend includes tHeyation to pay C.A.l. the legal fees and costs
for attorneys of its own choosing” and that C.&lready incurred legal fees since Ashland’s July
1, 2009 notice. D. 72-4 at 2.

Third, on November 25, 2009, after the Rpudative class adn was filed, Needham
wrote a letter to Lagorio (andrgea copy to Schlichtmann) notifyg him that C.A.l. was advised
by Ashland in July 2009 that “if Ashland waseslit would seek cordctual indemnification
from C.A.l. for all costs, legdkes, and judgments associated witims made against it arising
out of the explosion.” D. 72-5 at 1.



on behalf of “all persons and entities who sumgdi damages as a result of the [e]xplosion,”
thereby attempting tonclude the SavinPlaintiffs as proposed class members. Rival-2 | 8.
Thus, C.A.l. argues that the SavPlaintiffs “participated in or at the very least acquiesced in”

the filing of the_Rivaaction. D. 63 at 6; see alBo 30 at 8 n.2.

However, putting aside C.A.l’s reliancef documents not incorporated in the
counterclaim, the Cetrulo Affidavit or angther documents, and relying solely upon the
appropriately considered facts for a matifor judgment on the pleadings (namely, the
allegations in the counterclaim, documents fairlgorporated therein or matters of which the
Court may appropriately take judicial noticedikhe filing and procedural posture of the Riva

and_Savinicases), this Court cannodnclude that the Saviilaintiffs are conclusively entitled

to judgment at this stage on their counterclaims, Patrick v. Rivera-L8p&z-.3d 15, 18 {1

Cir. 2013). This refined analysis leads to the camioly at least in part, th&.A.l. urges. Itis
widely recognized that a wrongful refusal to aefdorfeits the correspontlj right to control the

defense. _See, e,Rhodes v. Chi. Ins. Co., a Div. of Interstate Nat. Coffp9 F.2d 116, 120

(5th Cir. 1983) (noting that it is “well settled th@ice an insurer has breached its duty to defend,
the insured is free to proceed as he sees fitmdne engage his own counsel and either settle or
litigate at his option. . . . [h]ang forfeited its right to condu¢he defense, the insurer is bound

by settlement or judgment”); NextG teorks, Inc. v. OneBeacon Am. Ins. CdNo. 11-CV-

05318-RMW, 2012 WL 3017689, at *3 (N.D. Cal. Jaty, 2012) (same); Emhart Indus., Inc. v.

Home Ins. Cq.515 F. Supp. 2d 228, 252 (D.R.l. 2007an®); Bennett v. St. Paul Fire &

Marine Ins. Cag.No. 04-CV-212-GN, 2006 WL 1313059, (D. Me. May 12, 2006) (noting

that where an insurer accepteddtgy to defend, it retagd the right to contl defense strategy);

14 Couch on Insurance § 202:4 (3d ed. 2005). Thatéseven where the party with the duty to



defend reverses its previous position and atterbelatedly to assume the defense. See, e.g.

Kirby v. Hartford Cas. Ins. CoNo. 3-02CV-1616L, 2003 WL 23676809, at *2 (N.D. Tex. June

9, 2003); Holt v. Utica Mut. Ins. Cp.759 P.2d 623, 628-29 (Ariz. 1988); BellSouth

Telecomms., Inc. v. Church & Tower of Fla., In830 So. 2d 668, 671-72 (Fla. Dist. Ct. App.

2006); Grube v. Dayr496 N.W.2d 106, 124 (WisCt. App. 1992). Here, even taking the

allegations made by the SavPiaintiffs as true, thearlier pendency of the Rinaction of which
the SaviniPlaintiffs were part of the purported clabews, at a minimum, that it cannot said that
these plaintiffs conclusively are entitled tadeclaratory judgment thdhey are relieved from
their duty to defend C.A.l. or th#hey are entitled to damagesaatst C.A.l. Accordingly, this

Court reverses its earlier ruling ttoe contrary in favor of the SaviRlaintiffs as to their motion

for judgment on the pleadin§s.

Although the _SaviniPlaintiffs are not entitled tQudgment in their favor at this

“embryonic stage,” R.G. Financial Corpl46 F.3d at 182, this @Qa cannot say that these

counterclaims, as alleged, are se@pative that they fato state a plausibldaim against C.A.l.
and should be dismissed. Although the Couravisare of the course aforrespondence that
C.A.l. has proffered in support of its motiondsmiss (and, upon whichighCourt did not rely

in resolving the motion for judgment on th@eadings), the Courtannot say that such
documents form an undisputed record or that #&yin the nature of materials of which the
Court should take judicial notice. MoreoverA.l. has not moved for summary judgment and,

in the absence of “reasonable” notice to the SaRiaintiffs of any intenbn the Court’s part to

treat it as such a motion, Fed. R. Civ. P. 12(dp, @ourt declines to treat as such at this

¢ Given this ruling, the Court need not address C.A.l’'s additional arguments regarding
circularity, D. 63 at 7, or thatttorney Schlichtmann is foreckd, as a matter of conflict of
interest, from representing C.A.l. pursuant to Rule 1.7 of the Massachusetts Rules of
Professional Conduct, D. 72 at 4-5.



juncture. Accordingly, the Court’'s rulin@ENYING the C.A.l’'s motion to dismiss the
counterclaims will stand.
[11.  Conclusion

For the foregoing reasons, the Court GRANTA.[Cs motion for reconsideration in part
as to the aforementioned portion ofetiMarch Order adéssing the_SaviniPlaintiffs’
counterclaims, March Order at G@n b, pp. 36-40, and the SaviRiaintiffs’ motion for
judgment on the pleadings is now DENIED asalioof its counterclaimgcounts | to IIl), but
C.A.l’'s motion to dismiss those counterclaims is still DENIED.
So ordered.

& Denise J. Casper
Lhited States District Judge
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