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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

DOUGLAS SURPRENANT, ))

Plaintiff, ;
V. ; Civil No. 12-10019-PBS
PNC MORTGAGE, ))

Defendant. ))

REPORT AND RECOMMENDATION ON
DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT

November 20, 2013
SOROKIN, C.M.J.

This case arises from a familiar scenario: a homeowner’s efforts to obtain a loan
modification after defaulting on his mortgage payments. Although he ultimately was granted a
modification and remains in his home todawipliff Douglas Surprenant challenges the
defendant’s handling of his various applicationslé@n modifications over the course of several
years. Pending is a motion filed by the defendBNC Mortgage (“PNC”), seeking entry of
summary judgment with respect to each of the taims asserted in Surprenant’s complaint.
Doc. No. 45. Surprenant has opposed the motion, Doc. No. 65, which has been referred to the
undersigned for a report and recommendation, Doc. No. 9. For the reasons that follow, |
recommend the motion be ALLOWED in part and DENIED in part.

l. BACKGROUND

A. Motion to Strike

When he originally opposed PNC’s motion, Surprenant, an attorney proceeding here pro
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se, failed to comply with relevant Local Rules governing summary judgment proceedings. See
Doc. No. 62. At PNC'’s request, the Court struck Surprenant’s original responsive submissions
and directed him to amend his papers in accordance with the Local Ruless iltstructed,
Surprenant revised his brief, his exhibitsgddnis response to PNC’s statement of undisputed
facts. _Sedoc. Nos. 65, 66, 73. PNC, however, suggests Surprenant’s amended submissions
violate both the Local Rules and the Court’s prior order, and once again has moved to strike
portions of Surprenant’s response to PNC’s Local Rule 56.1 statement. Doc. No. 76.

This time, PNC’s motion (Doc. No. 76) is DENIED. Surprenant’s revised submission
provides paragraph-by-paragraph responses tod#&®NC’s factual statements, consistent with
the Court’s instructions. Sd&#oc. No. 66. In some instances, Surprenant offers explanatory
facts along with a statement that a particular fact is either admitted or disputed, but he does so
reasonably and with citations to record evidence., Elgat § 26. And, as permitted by the
Court’s prior order (as well as by the Local Rules), Surprenant has supplemented his response
with a list of additional disputed facts which he suggests are material to his claims and warrant a
trial.! Accordingly, his revised submission is compliant with both the Local Rules and the

Court’s directives and, as such, there is no basis for striking it.

'PNC argues Surprenant improperly has offered his own listdifputed facts,
presumably overlooking the heading that precedes Surprenant’s additional factual statements:
“Plaintiff's OtherDisputed Material Facts.” Doc. No. 66 at 16 (emphasis added).

2This is not to say that the Court will embrace any or all of Surprenant’s explanatory facts
or his statement of disputed facts withoomhsidering them against the record evidence and
independently determining whether they are supported therein.
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B. Material Fact$
Surprenant purchased his home at 63 Cedarhill Road in Holbrook, Massachusetts on July
3, 2007 for $394,000. Doc. No. 66 at 1 1-2, 58. In connection with the purchase, he obtained a
loan for $315,200 secured by a mortgage on the homeTHe .terms of the mortgage provided
for a fixed 7.5% interest rate over a term of thirty years, with monthly payments of $2,203.92.
Id. at /11 5-6. Both the note and the mortgage eventually were assigned to PAIC] 4dDoc.
No. 48-29.
Around March 2008, Surprenant fell behind on his mortgage payrhéds. No. 66 at
1 11. He filed for bankruptcy on May 5, 2009 and subsequently requested information from
PNC regarding options for modifying his loan. &y 12-13. From May 2009 through
October 2009, Surprenant made regular paymewntard his mortgage and his arrears through
his Chapter 13 bankruptcy plan. &t.9 62. In September 2009, PNC sent Surprenant
information about how to apply for the Miag Home Affordable Modification Program
(“HAMP”).> 1d. at  13_se®oc. No. 48-5. One of the letters from PNC outlining the
information needed to process a HAMP application explained that any Trial Period Plan (“TPP”)

or permanent modification under HAMP would require bankruptcy court approval before

*The following facts include: those which are not in dispute; those which are contained in
documentary evidence, such as letters from PNC to Surprenant and PNC'’s internal logs related
to Surprenant’s loan; and those which are disputed, considered in the light most favorable to
Surprenant.

“This apparently occurred after Surprenant split with his girlfriend, she moved out of the
home, and she ceased contributing to the monthly paymentad8eblo. 48-3 at 3.

°For background information on HAMP, see Young v. Wells Fargo Bank, N1AX.F.3d
224, 228-29 (1st Cir. 2013).




becoming effective, Sdeoc. No. 73-6 at 2.

In November 2009, a PNC representative informed Surprenant during a telephone call
that he did “not qualify for HAMP at [that] tim#ue to [pending] bankruptcy.” Doc. No. 73-5 at
3. In response, Surprenant ceased making mortgage payments and did not oppose PNC'’s request
for relief from the bankruptcy court’s automatic stay. ad 67. He also wrote to PNC
requesting reconsideration, Doc. No. 73-8, but on February 15, 2010, PNC responded with a
letter stating: “We are unable to offer you a Home Affordable Modification because [your
mortgage] is [in] Active Bankruptcy,” Doc. No. 48-6. Along with that letter, PNC sent
information on other modification options and a “Workout Package.” Id.

A few days later, the bankruptcy court granted PNC relief from the automatic stay,
removing Surprenant’s mortgage from the active bankruptcy proceedings. Doc. No. 66 at 1 15,
75-76. At the same time, PNC acknowledged receipt of “a partial workout package” from
Surprenant and wrote to him requesting additional documentat 1dl6. Later in February
2010, Surprenant spoke with a PNC representative named “Tabatha” about his pending request
that his loan be modified. lat 9 53. Although she did not promise him a modification, she
asked him whether he would consider a new thirty-year term at an interest rate between 4.5 and
4.875%, with monthly payments between $1,621 and $1,693 if, in fact, he qualified and was
approved for such a modification. Sdeat 11 54-57, 78. Surprenant told her he would accept
such terms._Sed. at | 78.

In March 2010, Surprenant sent PNC a payment of $2,723.91 “to show good faith.” Id.

®Page cites are to the numbers included in the ECF stamp at the top of documents
appearing on the docket.



at § 80. Upon receiving the payment, a PNC representative instructed Surprenant not to make
further payments “unless [he] ha[d] a payment arrangementdt fi81. Later that month, PNC
wrote to Surprenant requesting updated financial information in connection with his
modification application._Idat § 17. One of the financial documents Surprenant submitted was
a “profit and loss” statement (“P&L”) he created reflecting his law practice’s total income and
expenses for the first quarter of 2010. Doc. No. 75-25. In early April 2010, Surprenant
explained to a PNC representative during a telephone call that he paid himself a salary out of his
law practice twice each month, and that those payments were reflected on the P&L next to the
entry for expenses designated as “Salary.” Doc. No. 73-17 at 2Bpse@lo. 75-25 (showing
$16,200 paid in salary between January 1 and March 30, 2010, or $5,400 each month).
Surprenant also informed the representative that he accounted for his income taxes on the P&L
next to the entry for “Payroll Taxes.” Doc. No. 73-17 at 25;3ee No. 75-25 (noting $2,700
paid in taxes for the first quarter of 2010). The bottom of the P&L reflected “Net Income” for
Surprenant’s law practice of $2,879.72 for the first quarter of 2006c. No. 75-25.

A title search conducted in April 2010 at PNC’s request revealed tax liens on
Surprenant’s home. Doc. No. 66 at { 85; Doc. No. 73-22_at DeeeNo. 73-17 at 23
(showing title ordered on April 8, 2010 and report returned by April 21, 2010); sad.as@5
(reflecting Surprenant informed a PNC representative on March 26, 2010 that he owed back

taxes). There is no indication in the record that PNC informed Surprenant in April 2010 that

'Considering Surprenant’s explanation of his salary, it appears as though a
straightforward calculation of his total monthhcome from his law practice would require
adding the amount listed next to “Salary” on the P&L to the “Net Income” reflected at the
bottom, then dividing that total by the number of months encompassed by the P&L.
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such liens would present obstacles to his modification application. Later that month, Tabatha
contacted Surprenant to ask whether the modification terms they previously had discussed were
still acceptable; he agreed that they were. Doc. No. 66 at 1 55, 86-88. He understood this
conversation to mean that final review and approval of a modification under those terms was
imminent. _Seed. at § 89. Soon thereafter, when Surprenant’s file and the proposed
modification terms were submitted to a Freddie Mac representative for apptioatl,
representative advised PNC (and then PNC ad@segrenant) that Surprenant should apply for
relief pursuant to HAMP. Doc. No. 66 at 1 95; Doc. No. 73-17 at 23.

Surprenant promptly submitted a HAMP application. Bee. No. 66 at § 112; Doc. No.
73-17 at 23; Doc. No. 73-24. On May 26, 2010, PNC wrote to request additional documents,
including Surprenant’s tax returns. Doc. No. 66 at  18. About a month later, PNC sent
Surprenant a letter explaining he did not qualify for HAMP based on “excessive forbearance,”
i.e., inability “to create an affordable payment equal to 31% of [his] monthly gross income
without changing the terms of [his] loan beyond the requirements of the program.” Doc. No. 48-
10; seeDoc. No. 66 at 1 19. This determination apparently was based, at least in part, on PNC’s
calculation of Surprenant’s monthly income using the “net income” reflected on the P&L, and
without including the bimonthly “salary” Surprengneviously explained he paid himself. See
73-17 at 22. The HAMP denial letter informed Surprenant that “other options” might be

possible and instructed him to submit further information. Doc. No. 48-10.

®Freddie Mac was the investor associated with Surprenant’s loan.

*This apparently was recommended because, by that time, Surprenant’s mortgage no
longer was part of his bankruptcy proceedings. [Z@e No. 73-17 at 23.
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Once again, Surprenant provided the requested documentatioDo&deo. 73-17 at 22
(listing information received on July 3, 2010); Doc. No. 73-18 (suggesting Surprenant faxed
copies and/or additional information to PN@ July 7, 2010). PNC wrote requesting additional
information on September 16, 2010, Doc. No. 66 at § 21, which Surprenant submitted, Doc. No.
73-17 at 21. On October 15, 2010, PNC sent Surptenketter stating he did not qualify for a
loan modification due to “a deficit of income,” Doc. No. 48-13; Bee. No. 66 at § 22, based
on calculations which again omitted Surprenabi/sonthly salary, Doc. No. 73-17 at 20 (using
the “net profit” of Surprenant’s law practice to arrive at a monthly income of $1,339.93).

Surprenant reapplied for a modification, Doc. No. 73-17 at 20, this time faxing an
expanded P&L which incorporated an explicit dggon of his bimonthly salary payments to
himself, along with a list of dates, amounts, and check numbers for each such payment through
the first three quarters of 2010, Doc. No. 73-28. After Surprenant provided additional
information requested by PNC, the bank again concluded that he did not qualify for a
modification due to insufficient income. _SBec. No. 66 at 1 23-24; Doc. No. 73-17 at 19.

The bank notified Surprenant of its determination via telephone call and letter dated November
22,2010. Doc. No. 66 at 1 24; Doc. No. 73-17 at 18. For a third time, PNC’s calculation of
Surprenant’s monthly income did not accoumths bimonthly salary, despite the addendum to
his P&L detailing those payments. d2ec. No. 73-17 at 18-19 (calculating monthly income

from his law office as $2,265.97).

Once more, Surprenant promptly reapplied for a modification. Doc. No. 73-17 at 18.
This time, Surprenant followed his application with a November 29, 2010 telephone call, during

which he reminded PNC of his twice-monthly salary. aldl7. Surprenant provided additional



financial information in December 2010, and explained (for at least the fourth time) in January
2011 the manner in which he paid himself a salary from his law practicén FEebruary 2011,

PNC requested updated financial information, which Surprenant supplied. Doc. No. 66 at  25;
Doc. No. 73-17 at 16. Surprenant’s application was denied on March 11, 2011 after PNC
calculated Surprenant’s gross monthly income as $7,743.86, but then deducted estimated taxes
and concluded his net income was insufficieright of his monthly expenses. Doc. No. 66 at

1 26; Doc. No. 73-17 at 15-16. According to Surprenant, he attempted to call PNC upon
learning of the denial to remind them that, as reflected on his P&L and as he had told them by
telephone once before, he had accounted for his taxes by deducting them throughout the year,
but PNC informed him his file already was clos&doc. No. 66 at T 26(e); s&®c. No. 73-17

at 25 (noting Surprenant’s April 2010 expl#ioa of his tax withholdings); Doc. No. 73-28

(listing “payroll taxes” as an expense).

Within a week, Surprenant submitted what appears to have been at least his sixth
application for a loan modification. Doc. No. 73-17 at 15. A familiar chain of events ensued,
with PNC requesting and Surprenant supplying additional information. Doc. No. 66 at { 27;
Doc. No. 73-17 at 14. This time, although it appears PNC appropriately calculated Surprenant’s
income and acknowledged his tax withholdings, it nonetheless denied Surprenant’s application

on April 27, 2011. Doc. No. 66 at  28. The denial came after a title search, which reflected

Additionally, PNC’s corporate representative suggested during her deposition that loan
modification assessments were properly made based on an applicant’s gross income, not net
income. _Se®oc. No. 73-4 at 29, 36.



Surprenant’s state tax liets.Doc. No. 73-17 at 12-13. PNC informed Surprenant he would
“need to clear title first and submit proof of satisfaction of [the] lien[s] and may be able to
reapply then.”_Idat 12.

Two days after the denial, Surprenant reapplied. PNC requested a copy of
Surprenant’s 2010 tax return, which he promptly produced. Doc. No. 66 at § 30; Doc. No. 48-

20; Doc. No. 73-17 at 12. In May 2011, Surprenant informed PNC that he was in the process of
resolving his tax liens in the context of his pending bankruptcy, and he asked whether he could
use funds he had saved as a contribution toward the arrears on his mortgage; PNC instructed him
to use the money to dispose of his tax liens. Doc. No. 73-17 at 12. Surprenant complied. He
voluntarily dismissed his bankruptcy petition, paid back taxes, and faxed PNC notice that his

liens had been satisfied in June 2011. Doc. No. 48-4 at 13; Doc. No. 66 at J28c¢cshe.

73-17 at 11. From the time of that fax through August 18, 2011, Surprenant called PNC
approximately fifteen times seeking status updates regarding his application and asking to speak
with the person responsible for reviewing it. Doc. No. 73-17 at 10-11.

On August 22, 2011, when PNC still had not made a decision regarding his application
and he had not succeeded in speaking with the individual assigned to review it, Surprenant sent
PNC a demand letter pursuant to Chapter 93A of the Massachusetts General Laws. Doc. No. 73-
10. Four days later, PNC wrote to Surpreriaanking him “for [his] recent inquiry concerning

[his] mortgage loan,” noting “it may take some time to gather the information needed to

"The tax liens were part of Surprenant’s Chapter 13 proceedings and, as noted above,
had been revealed to PNC a year earlier by Surprenant as well as during a previous title search.
Doc. No. 66 at 1 29(a), 85; Doc. No. 73-17 at 25; Doc. No. 73-22 at 4.
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accurately respond,” and promising further written contact in thirty daec. No. 48-21.

PNC requested updated information from Surpnénalated to his modification application on
September 16, 2011, Doc. No. 48-22, which he provided)seeNo. 48-24. On September 20,
2011, PNC wrote again to “follow up [on Surpratig] recent inquiry concerning [his] loan,”
stating its research into the inquiry was ongoing and promising “results by October 5, 2011.”
Doc. No. 48-23. PNC sought, and Surprenant supplied, further information related to the
pending modification application at thedeof September 2011. Doc. No. 66 at | 36.

On October 3, 2011, PNC sent another “follow up” letter regarding Surprenant’s “recent
inquiry,” noting its ongoing research and pisimg a response by October 18, 2011. Doc. No.
48-26. PNC sent a response to Surprenant’s Chapter 93A letter on October 5, 2011, in which it
outlined its view of the history of Surprenanodification requests, found “no indication of
unfair or deceptive practices involving [his] mortgage,” and noted its review of Surprenant’s file
for modification eligibility was ongoing. Doc. No. 73-11. The letter also indicated that loan
modifications for individuals in active bankruptcy can occur if the debtor has his mortgage
reaffirmed. _Id.at 4. Around the same time, PNC determined Surprenant was ineligible for
HAMP because his monthly income was sufficient to permit him to make payments in the
amount required under the existing terms of his mortgage. Doc. No. 66 at J B8csé®. 73-

17 at 9 (including an October 4, 2011 note calculating monthly income of more than $9,000 and

concluding “loan is . . . already a fail,” and an October 6, 2011 note rejecting modification

2Although the parties characterize this letter as one regarding Surprenant’s application
for a loan modification, sel@oc. No. 66 at § 32, the timing seems to suggest it more likely was
sent in response to Surprenant’s Chapter 93A letter. This question does not impact the resolution
of the pending motion for summary judgment.
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because “current payment [is] less than 31% of gross monthly incétne”).

Surprenant immediately pursued furtheriegv for “other [modification] options” by
submitting information requested as part of a workout package, Doc. No. 48-26, and PNC
acknowledged it had received his “request for hardship assistance” by October 10, 2011, Doc.
No. 48-30;_se®oc. No. 66 at 1 40. On November 17, 2011, PNC informed Surprenant his
request had been assigned to a new “contact representative,” and shortly thereafter PNC
requested updated financial information from Surprenant. Doc. No. 66 at 11 41-B8csee
No. 48-31, 48-32, 48-33. Two months later, on January 17, 2012, PNC approved Surprenant for
a Trial Period Plan (“TPP”), pursuant to which Surprenant would be required to make three
monthly payments of $2,667.60, beginning in March 201Roc. No. 48-35; Doc. No. 66 at
19 45-46.

The TPP provided that successful completion of its terms would result in a permanent
loan modification being offered, although it did montain information about what the terms of
such a modification might be. Doc. No. 48-35; Bee. No. 66 at { 47. Surprenant was first
notified of the TPP approval by phone, but did not receive a written copy of the TPP until
January 30, 2012 — one day before he was required to sign and return it — and, according to

Surprenant, that copy was at least partly illegible. Doc. No. 66 at T 45(a), (c). While awaiting

3This time, PNC’s calculations were based on the sum of Surprenant’s reported income
on his most recent P&L and the “officer wages” reported on his 2010 tax returns, a formula not
applied when considering his prior applications. Doc. No. 73-17_at @eeNo. 66 at
38(d); see generallpoc. No. 73-17.

4|t appears Surprenant sent a “Qualified Written Request” to PNC in December 2011,
although no copy of that request or any response thereto appears in the rec@dc. S&e 73-
2 at 34;_see alsboc. No. 48-34.
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written confirmation of the TPP, Surprenant received notice that a foreclosure sale of his home
had been scheduled for February 2012.atd} 45(b). The sale never occurred, but was
postponed by a month (and then stayed indefinitely) only after Surprenant resorted to litigation.
Doc. No. 66 at  51.

After Surprenant made the payments required under the TPP, PNC offered him a
permanent loan modification reducing his interest rate to 5% and extending the term of the loan
by fifteen years._Idat {1 48-50. Surprenant received the permanent modification paperwork on
May 25, 2012 and was required to sign and return it by June 1, 2014.148(b). Surprenant
accepted the permanent modification. Doc. No. 66 at { 48. The new principal due under the
terms of the modification is $399,537.88; Surprenant’s modified monthly payments are
$1,926.56. Doc. No. 48-36 at 2. In September 2012, PNC received a $400 “investor incentive”
payment for having modified Surprenant’s loan; the same day, it received a third-party check in
the amount of $58,700, which is logged in Surprenant’s loan file, but which PNC’s corporate
representative was unable to explain. Doc. No. 66 at 11 97-100; Doc. No. 73-20 at 2.

A few additional facts bear mention. Fir$te parties dispute whether Surprenant always
submitted the necessary paperwork to PNC on a timely basis. This dispute is not capable of
resolution on the record as it now stands, but it is clear from the notes related to Surprenant’s
loan and summarized above that, at least in many instances, he did provide requested
information promptly. Second, throughout the pendency of his repeated applications, Surprenant
called PNC dozens of times to provide information or to check on the status of his loan. It
appears as though certain PNC representatives did not always return his calls or contact him with

information as promised. See, eloc. No. 73-17 at 10-11. Third, Surprenant is an attorney.
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He has submitted evidence showing that one of his clients also had arrears on a mortgage held by
PNC, also had an active bankruptcy action in 2010, and was offered a permanent loan
modification by PNC (which the bankruptcy couppaoved) while her arrears were part of her
bankruptcy proceedings.SeeDoc. Nos. 73-12, 73-13, 73-14. Finally, Surprenant has

submitted an expert report estimating that he has suffered more than $75,000 in damages as a
result of the alleged delay in PNC'’s offer to modify his loan. [3ee No. 73-39.

Il. LEGAL STANDARD

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a). Once a party has properly supported its motion for summary judgment, the
burden shifts to the nonmoving party, who “may mest on mere allegations or denials of his
pleading, but must set forth specific facts shovilrege is a genuine issue for trial.”_Anderson

v. Liberty Lobby, Inc, 477 U.S. 242, 256 (1986); accddrbour v. Dynamics Research Corp.

63 F.3d 32, 37 (1st Cir. 1995). The Court is “obliged to view the record in the light most
favorable to the nonmoving party, and to draw all reasonable inferences in the nonmoving

party’s favor.” LeBlanc v. Great Am. Ins. C6. F.3d 836, 841 (1st Cir. 1993). Even so, the

Court must ignore “conclusory allegations, improbable inferences, and unsupported

5Surprenant’s client has authorized him to disclose the circumstances of her loan
modification. _Sedoc. No. 73-13. The parties dispute whether this client’s circumstances were
comparable to Surprenant’s — and, thus, whether facts regarding her modification are material
here. This is a fact question that the Court cannot resolve at this time. For present purposes, it is
sufficient to note that certain similarities are apparent from the record: both mortgages were
originated in 2007; the loans were for similar amounts ($302,400 and $315,200); both debtors
sought modifications in 2009 and 2010 while in bankruptcy; and Freddie Mac appears to be the
investor associated with both loans. Comp2oe. No. 48-36 at 1-2, witboc. No. 73-14 at 3.
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speculation.”_Sullivan v. City of Springfiel&61 F.3d 7, 14 (1st Cir. 2009).

“There must be sufficient evidence favoring the nonmoving party for a [factfinder] to
return a verdict for that party. If the evidence is merely colorable or is not significantly
probative, summary judgment may be granted.” Anderon U.S. at 249-50.
“Trialworthiness requires not only a ‘genuine’ issaut also an issue that involves a ‘material’

fact.” Nat'l Amusements, Inc. v. Town of Dedha#8 F.3d 731, 735 (1st Cir. 1995). A material

fact is one which has the “potential to affect the outcome of the suit under applicable law.”

Nereida-Gonzalez v. Tirado-Delgad90 F.2d 701, 703 (1st Cir. 1993). For a factual dispute to

be “genuine,” the “evidence relevant to the issue, viewed in the light most flattering to the party
opposing the motion, must be sufficiently open-ended to permit a rational factfinder to resolve

the issue in favor of either side.” Nat'| Amusements,,48.F.3d at 735 (internal citation

omitted).
[l. DISCUSSION
A. Predatory Lending and Implied Covenant Claims

PNC seeks summary judgment with respect to each of Surprenant’s four claims,
including those alleging predatory lending in aitdbn of Massachusetts law and breach of an
implied covenant of good faith and fair dealing. S®e. No. 46 at 4-8. In his response,
Surprenant concedes that these two causes of action should be dismisdedc. Ske 65 at 1.

As such, no further discussion of these claims is necessary. Summary judgment should enter in
PNC's favor as to Counts | and Il of the complaint.

B. Promissory Estoppel

PNC challenges the promissory estoppel claim alleged in Count Ill of the complaint,
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arguing Surprenant cannot satisfy the elements of such a claim under Massachusetts law. See
Doc. No. 46 at 8-11. Surprenant counters byriagePNC “dangled the loan modification on a
string so that [he] would remove his arrears from his bankruptcy thus subjecting his home to
foreclosure,” but later “revoked its offer” of a modification and caused Surprenant to “live under
the cloud of foreclosure and the fear of losing his family home.” Doc. No. 65 at 7. Setting aside
the question of whether PNC’s conduct was unfair or deceptive — a question central to the final
claim in Surprenant’s complaint, discussed below — Surprenant has not established that the
circumstances presented here amount to “a sufficiently definite promise . . . made, relied upon,

and then broken,” as is necessary to support a promissory estoppel_claim. In re JPMorgan Chase

Mortg. Modification Litig, 880 F. Supp. 2d 220, 240 (D. Mass. 2012).

In Massachusetts, a plaintiff must establish three elements to prevail on a claim of
promissory estoppel: that “a promisor makes a promise which he should reasonably expect to
induce action or forbearance of a definite and substantial character on the part of the promisee”;
that “the promise does induce such action or forbearance”; and that “injustice can be avoided

only by enforcement of the promise.” Neuhoff v. Marvin Lumber & Cedar37@ F.3d 197,

203 (1st Cir. 2004) (citations and internal quotations omitfedhe first element requires a
promise that is “interchangeable with an offer in the sense of commitment,” such that the
promisee is justified “in understanding that a commitment has been made” because “the

promisor’'s expectation to be legally bound is clear.” D88 F. Supp. 2d at 340 (citations

*Although Massachusetts courts do not embrace the term “promissory estoppel,” they
apply the doctrine using traditional contract principles, with detrimental reliance serving as a
substitute for consideration. SBexon v. Wells Fargo Bank, N.A798 F. Supp. 2d 336, 340 (D.
Mass. 2011) (discussing Loranger Constr. Corp. v. E.F. HausermaB83d\.E.2d 176 (Mass.
1978)).
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and internal quotations omitted); acc@dhunstein v. McCahé&71 F.3d 108, 127 (1st Cir.

2009). Moreover, the promise “must be sufficiently definite and certain in its [essential] terms to
be enforceable.”_Dixqr798 F. Supp. 2d at 341 (internal quotations omitted). Massachusetts
courts “are justifiably unwilling to endorse one party’s aspirational view of the terms of an
unrealized agreement.”_Iddowever, “where the facts suggest that the promisor’s words or
conduct were designed to take advantage of the promisee,” courts may “enforce even an
indefinite promise made during preliminary negotiations.” atd344.

Surprenant relies on two “promises” by PNC in an effort to support his promissory
estoppel claim: 1) representations that he was not eligible for a loan modification while his
mortgage was part of his active bankruptcy; and 2) statements made by PNC'’s representative
Tabatha that, if he qualified, Surprenant migddeive a loan modification involving a new
thirty-year term, an interest rate between 4.5 and 4.875%, and monthly payments between
$1,621 and $1,693. S&mc. No. 65 at 6, 8. No reasonable factfinder could conclude that either
set of statements provides a basis for relief pursuant to the promissory estoppel doctrine.

The former representations fail to support a triable promissory estoppel claim for several
reasons. First, explanations by PNC during a November 2009 telephone call and in a February
2010 letter that Surprenant was ineligible for HAMP due to his pending bankrupt@osee
Nos. 48-6, 73-5 at 3, are neither offers nor promises in any usual sense of those terms. Such
statements conveyed policies or guidelines applicable to HAMP applications, whether accurately
or inaccurately, and cannot be construed as expressing commitments or intentions by PNC to be
legally bound. Second, Surprenant has adduced no evidence (besides, perhaps, his own

speculation) suggesting that these comments were designed by PNC to “take advantage of” him.
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Third, Surprenant has not alleged that any PNC representative assured him he would be
considered for (or would qualify for) HAMP if he voluntarily removed his arrears from his
bankruptcy proceedings, as he chose to do,atraiyone from PNC ever suggested that he do
so. Indeed, when informing Surprenant thatcould not receive HAMP relief while his
bankruptcy was pending, PNC went on to offen lain opportunity to pursue other “workout” or
modification options available through PNC. $sec. No. 48-6.

Even if the statements about Surprenant’s pending bankruptcy did, somehow, constitute a
“promise” to consider him for HAMP after his mortgage was removed from his bankruptcy
proceedings, and assuming that Surprenant’saecio remove his arrears from his bankruptcy
proceedings was undertaken in reasonable reliance on that “promise,” the facts demonstrate PNC
kept its promise. Upon learning the bankruptcy court had relieved PNC from the automatic stay,
PNC considered Surprenant’s various apploatifor relief pursuant to HAMP and PNC'’s other
available workout programs. To the extent that such consideration was plagued by allegedly
unfair or deceptive conduct which delayed the offer of a permanent modification, Surprenant’s
recourse is through Chapter 93A, gascussion § I1I(C),infranot promissory estoppel. See

JPMorgan Chas@&80 F. Supp. 2d at 239-40.

Finally, notwithstanding the series of éipptions that were denied for reasons
Surprenant challenges here, the fact remains that PNC did not foreclose because Surprenant
ultimately qualified for, was offered, and accepted a permanent loan modification. Under these
circumstances, he has not shown detrimental reliance, or that injustice can be avoided only by
sustaining his promissory estoppel claim. Beéconcluding that plaintiffs who “eventually”

received modifications, but who incurred increased principal balances and late fees as a result of
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delay and “conduct [by the lender which] may have been deceptive and unfair,” had “not shown
that a sufficiently definite promise was made, relied upon, and then brdken”).

Surprenant’s promissory estoppel theory fares no better insofar as it is grounded in
allegations related to his conversations with Tabatha. Although Surprenant claims he “believed
the modification negotiation was over and hd bhaen approved for a modification” after
Tabatha’s April 2010 call to discuss proposed terms, Doc. No. 66 at I 89, no reasonable person
in Surprenant’s position could have construed the comments he attributes to Tabatha as an offer
or commitment by which PNC expected to be legally bound. Even accepting Surprenant’s
description of Tabatha'’s statements, certaintkeys of the modification he claims was offered
were left indefinite. For example, both the interest rate and the monthly payment amount were
posited as ranges, not finite terms, and the total principal was not cite@o&ed€o. 66 at
11 78, 88. Moreover, Surprenant acknowledged that he understood Tabatha was not authorized
to make a binding offer on behalf of PNC, and that the terms she proposed were dependent on

him being qualified and approved for such a modification. [Bee No. 48-3 at 21-22.

YSurprenant’s circumstances are not analogous to those presented by the plaintiffs in
Dixon, upon which he relies. There, the only facts before the Court, which was ruling on a
motion to dismiss, were those alleged in the complaint. 798 F. Supp. 2d at 338. According to
the complaint, the following series of events were at issue: the plaintiffs requested a loan
modification, the bank instructed them to stop making payments on their loan and to submit
financial information to be considered in connection with a modification, the plaintiffs complied
and stopped making payments, and the bank initiated foreclosure proceedings without ever
having considered the modification application. dtd339. The Court in Dixoconcluded that
the plaintiffs had stated a promissory estoppel claim by alleging that the bank had induced their
default through its broken promise to consider them for a loan modification if they took certain
steps; in other words, the bank promised to negotiate in good faith, then did not negotiate at all.
Id. at 348. Here, the record as developed at this stage in the litigation establishes that Surprenant
already was in arrears on his mortgage (and in active bankruptcy) when he first approached PNC
about a modification, and that PNC did consi@ed, ultimately, approve) his applications for a
modification after he removed his @ars from his bankruptcy proceedings.
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Surprenant has not adduced evidence suggesting he did qualify, or should have qualified, for a
loan modification on terms such as those described by Tabatha (as opposed to those he
ultimately accepted).

Additionally, even if Tabatha's statements were construed as a promise or offer by PNC,
it is unclear precisely how Surprenant claims he relied on those statements. His decisions to
remove his arrears from his bankruptcy proceedings and cease making payments occurred after
he was told the bankruptcy action rendered him ineligible for HAMP, but before either of his
conversations with Tabatha. Surprenant has identified no actions he took after, and in reliance
on, Tabatha’s discussions with him about possible modification termddge®o. 65 at 9-10.
Indeed, the record before the Court reflects that Surprenant merely continued requesting a
modification, providing financial information, and awaiting resolution of his applications. Such
conduct does not constitute the sort of “action or forbearance” that can support a promissory
estoppel claim. Furthermore, as stated abibve is no basis for finding that any emotional
distress or economic damages claimed by Surprenant constitute detriments resulting from
reliance on a promise allegedly conveyed by Tabatha in February or April 2010 (as opposed to
harm flowing from PNC'’s allegedly unfaar deceptive conduct throughout the modification
process, discussed further below).

Because Surprenant has not adduced evidence from which a reasonable factfinder could
conclude he has established each of the elements of a promissory estoppel claim, PNC is entitled
to summary judgment with respect to Count Il of the complaint.

C. Chapter 93A

Finally, PNC seeks summary judgment on Count IV of Surprenant’s complaint, claiming
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he “cannot prove that [PNC] engaged in any unfair or deceptive act” prohibited by Chapter 93A.
Doc. No. 46 at 11. Surprenant counters by charaatg PNC’s actions here as “extraordinary,”
arguing he has raised genuine factual disputés whether PNC wrongly refused to modify his
loan while his bankruptcy action was pending, improperly revoked an initial modification offer
in order to pursue government incentives available through HAMP, repeatedly failed to follow
its own procedures in determining Surprenant’s eligibility for a loan modification, and
unnecessarily delayed the modification process resulting in an increased principal balance owed
on his mortgag& Doc. No. 65 at 12. Careful consideration of the record and the parties’
arguments reveals that PNC has not established entitlement to judgment as a matter of law on
Surprenant’s Chapter 93A claim.

Chapter 93A “provides a cause of action for a plaintiff who ‘has been injured,’ by ‘unfair

or deceptive acts or practices.” Rule v. Fort Dodge Animal Health,80¢. F.3d 250, 253 (1st

Cir. 2010) (quoting Mass. Gen. Laws ch. 93A, 88 2(a), 9(1)). “A practice is unfair if it is within
the penumbra of some common-law, statutory, or other established concept of unfairness; is

immoral, unethical, oppressive, or unscrupulous; and causes substantial injury.” Linkage Corp.

v. Trs. of Bos. Univ.679 N.E.2d 191, 209 (Mass. 1997) (citation, internal quotations, and

modifications omitted). “Conduct is ‘deceptive’ when it has ‘the capacity to mislead consumers,

8Surprenant does not rest his Chapter 93A claim on conduct by PNC during the loan
origination process, instead limiting it to events occurring after his default, during the loan
modification process. Furthermore, this is not a case in which Surprenant simply advances a
Chapter 93A claim based on an alleged violatf HAMP guidelines (like many other plaintiffs
pursuing such claims in federal court arisimgnirefforts to modify their mortgages). Cf.
Okoye 2011 WL 3269686, at *7-*9 (discussing such claims and the three-pronged analysis
courts in this District have applied theret®ather, Surprenant’s claim turns on a lengthy course
of conduct by PNC, which Surprenant argues constitutes one overarching unfair or deceptive
practice.
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acting reasonably under the circumstances, to act differently from the way they otherwise would

have acted.” Okoye v. Bank of N.Y. MellpNo. 10-11563, 2011 WL 3269686, at *6 (D. Mass.

July 28, 2011) (quoting Aspinall v. Philip Morris Co813 N.E.2d 476, 488 (Mass. 2004)).

Because Chapter 93A “creates new substantive rights and, in particular cases, makes conduct
unlawful which was not unlawful under the commow lar any prior statute,” a plaintiff need

not establish a statutory violation as aene¢nt of proving a Chapter 93A claim. _Youfd7

F.3d at 240 (quoting Commonwealth v. Fremont Inv. & L&Y N.E.2d 548, 556 (Mass.
2008)).

Whether conduct amounts to a violation of Chapter 93A depends on the nature, purpose,
and effect of the conduct and is a fatensive and case-specific inquiry. $&eoye 2011 WL
3269686, at *6. On several occasions over the past few years, courts in this jurisdiction have
concluded that unfair conduct by a loan servicer in the context of loan modification negotiations
may, under the appropriate circumstances, rise to the level of a Chapter 93A viglation. See, e.g.

Young 717 F.3d at 241-42; Okoy2011 WL 3269686, at *9, *11; Morris v. BAC Home Loans

Servicing, L.P,. 775 F. Supp. 2d 255, 259 (D. Mass. 2011).

Surprenant’s Chapter 93A claim encompasses conduct by PNC spanning a period of
more than two years when his series of rhcgliion applications were pending; it “includes
[PNC’s] handling of h[is] entire case,” beginning with his initial HAMP application in 2009 and
continuing through his attempts to secure a permanent loan modification in 2012., ¥brling

F.3d at 240. Surprenant has provided ewidenom which a reasonable factfinder could

¥Although these cases arise in the context of motions to dismiss, the same reasoning
regarding the sorts of conduct that could, if proven, establish a Chapter 93A violation applies
here.
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conclude that PNC engaged in “a pattern of misrepresentations, failure to correct detrimental

errors, and/or dilatory conduct . . . that . . . could amount to unfair or deceptive practices.”

Okoye 2011 WL 3269686, at *9. This course of conduct included:

. Taking apparently inconsistent positions about the impact of an active bankruptcy
proceeding on a defaulting borrower’s eligibility for a loan modification. [3@e No.

73-6 at 2 (stating in a letter that HAMP modifications required bankruptcy court
approval, implying such modifications were possible); Doc. No. 48-6 (stating that
Surprenant was ineligible for a HAMP modification because of his pending bankruptcy);
Doc. No. 73-5 at 3 (same); Doc. No. 73-1# dstating individuals in bankruptcy could
obtain modifications after having their mgages reaffirmed); Doc. Nos. 73-12, 73-13,
73-14 (reflecting an instance in which another individual with an active bankruptcy
proceeding obtained a modification from PMW&h court permission, but without having
her mortgage reaffirmed).

. Twice securing Surprenant’s agreement to proposed payment and modification terms (or
ranges of terms), leading him to believe approval of a permanent loan modification was
imminent in April 2010, and then changing course to require a new HAMP application
instead. Doc. No. 66 at {1 53-57, 78, 86-89, 95; Doc. No. 73-17 at 23-24.

. Embarking on a serial application process lasting more than a year and a half, throughout
which Surprenant repeatedly was required to submit financial information which was
often identical to information he already had provided, see gen&madlyNo. 73-17
(reflecting numerous submissions of HAMBpécations and workout packages, and

repeated requests for P&Ls, tax returns, rental income documentation, and hardship
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letters), and which resulted in eight separate denials for different rédsons.

. Issuing three consecutive denials for insufficient income based on calculations of
Surprenant’s monthly income that disregarded information about his salary and income
taxes that he previously had provided and specifically had explained on more than one
occasion, as reflected in PNC’s own notes related to Surprenant’s loaPo&ééo. 73-

17 at 25; Doc. No. 73-28.

. Denying one of Surprenant’s modification requests due to tax liens that had existed — and
about which PNC had been aware — for more than a year at the time of the relevant
denial, without previously informing Surprenant that such liens would impede his
modification request. Sdgoc. No. 73-17 at 12-13, 25.

. Failing to provide a written copy of the TPP documents until one day before Surprenant
was required to sign and return them, and even then failing to provide a legible copy
thereof. Doc. No. 66 at Y 45.

. Failing to provide any notice about the terms of the permanent loan modification offer
until the Friday before Memorial Day weekend in 2012, only one week before Surprenant

was required to sign and return the document, despite requests by Surprenant for

The ever-changing reasons were: ineligibility due to bankruptcy in 2009; the need to
apply through HAMP instead of through othlveorkout programs in May 2010; excessive
forbearance in June 2010; insufficient income in October and November 2010 and March 2011,
the need to resolve a tax lien in April 2011; and a determination in October 2011 that
Surprenant’s monthly payments already were low enough (i.e., that Surprenanboradeh
money). _Se®oc. Nos. 48-6, 48-10, 48-13; Doc. No. 66 at 1 24, 26, 28, 38, 95. The differing
reasons — and the inconsistent methods used to calculate Surprenant’s income, as reflected in
PNC'’s own loan file — are particularly troubling in light of the fact that Surprenant’s P&L
statements throughout the entire modification process reflected relatively consistent monthly
incomes, at least insofar as Surprenant’s $5,400-per-month salary is concerned. , 8. e.9.
No. 73-25; Doc. No. 73-26 at 3; Doc. No. 73-28; Doc. No. 73-32; Doc. No. 73-40.
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information about the modification terms at an earlier dateat|f].48.

. Sending foreclosure sale notices to Surprenant after he had accepted the TPP, and

requiring him to pursue court action in order to secure a stay of the sade {1045, 51.

Such actions also might be viewed as “withholding and changing information, providing
pretextual reasons for denying modificationganaking misleading statements regarding the
process and the state of the loan,” which could support a Chapter 93A claim stemming from bad
faith negotiation of a loan modification. S@&oye 2011 WL 3269686, at *11 (noting there is
no general duty to negotiate a loan modification, but finding that where a lender undertakes such
negotiations it must do so in good faith). This pattern of behavior by PNC, if accepted by a
factfinder at trial, falls “within the penumbra of . [an] established concept of unfairness” for
purposes of Chapter 93A. Skieakage Corp.679 N.E.2d at 209.

To be sure, PNC might ultimately have reasonable, legitimate explanations of each of its
numerous representations and actions cited by Surprenant in support of his Chapter 93A claim.
The evaluation of such explanations, however,gressa question of fact for trial, especially
where, as here, no such explanations appear in the summary judgment record or are based upon
undisputed facts. For example, PNC seeks to explain its shifting statements regarding the
significance of Surprenant’s pending bankruptcy proceedings by asserting a change in governing
regulations._SeBoc. No. 75 at 4 n.5. But PNC fails to identify the relevant regulations, submit
copies thereof, or advance undisputed factual evidence sufficient to warrant a legal conclusion
that its differing statements on the subject arfosm differing controlling law at the relevant
times.

Surprenant also has adduced evidence which, if credited, shows “substantial harm” that
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has accrued as a result of PNC'’s allegedly unfair and dilatory conduct. For example, his expert’'s
report notes that the principal balance on his mortgage was $336,021 in early 2010, near the
beginning of his modification application process, but had risen to $399,538 by the time his loan
was permanently modified in 2012. Doc. No. 73-39 at 2. This increase came after PNC
instructed Surprenant not to make further payments without a formal payment arrangement, and
his arrears continued to accrue during the peeygef his various modification applications.

SeeDoc. No. 66 at 1 81; see alBoc. No. 73-17 at 12 (instructing Surprenant to use a large

lump sum to pay off tax liens rather than to reduce his arrears on his mortgage). Surprenant’s
expert also noted Surprenant suffered “miscellaneous monetary harm caused by dismissing [his]
bankruptcy, . . . increased interest on student loans and the future cost of credit due to the two
year continued negative mortgage delinquency reporting,” and a reduced credit score. Doc. No.
73-39 at 4.

Given the saga of the loan modification here — and especially where Surprenant
repeatedly submitted information reflecting that his financial position remained substantially
unchanged during the relevant time period,rsgte 20, supra a jury reasonably could conclude
that PNC strung Surprenant along in an unfaiethical, or unscrupulous way, resulting in a
significant increase in his mortgage balance. Under these circumstances, Surprenant has
adduced sufficient evidence to raise a genuine issue of material fact as to whether PNC'’s
conduct rose to the level of a Chapter 93A \tiola warranting a trial with respect to Count IV
in his complaint.

IV.  CONCLUSION

For the foregoing reasons, | respectfully recommend the Court ALLOW PNC’s motion
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(Doc. No. 45) in part and DENY it in p&tt.Specifically, | recommend that the Court enter
judgment in PNC'’s favor with respect to the first three claims in Surprenant’s complaint, deny
summary judgment with respect to Surprenant’s Chapter 93A claim, and schedule a pretrial
conference.

/sl Leo T. Sorokin

Leo T. Sorokin
Chief U.S. Magistrate Judge

“The Parties are hereby advised that any party who objects to these proposed findings
and recommendations must file a written objectionetwewithin fourteen days of receipt of this
Report and Recommendation. The written objections must identify with specificity the portion
of the proposed findings, recommendations, or tepowhich objection is made, and the basis
for such objections. Sdeed. R. Civ. P. 72; 28 U.S.C. 8§ 636(b). The parties are further advised
that the United States Court of Appeals for this Circuit has repeatedly indicated that failure to
comply with Rule 72(b) will preclude further appellate review of the District Court’s order based
on this Report and Recommendation. Keating v. Sec’y of Health & Human Serv848 F.2d
271 (1st Cir. 1988); United States v. Valencia-Cop#®2 F.2d 4 (1st Cir. 1986); Scott v.
Schweiker 702 F.2d 13, 14 (1st Cir. 1983); United States v. Y6@8 F.2d 376, 378-79 (1st
Cir. 1982);_ Park Motor Mart, Inc. v. Ford Motor C616 F.2d 603 (1st Cir. 1980Q); see also
Thomas v. Arn474 U.S. 140 (1985).
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